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ALBERT  E.  MILLER  agt.  MARY  E  MILLER. 


Motion  papers  to  set  aside  a  'judgment  of  divorce  granted  by  default,  and  for  leave 
to  the  defendant  to  come  in  and  defend,  are  properly  served  on  the  attorneys  for 
tfie plaintiff'  in  the  judgment,  although  made  nearly  two  years  after  the  entry  of 
judgment,  and  after  the  attorneys  for  the  plaintiff  had  settled  with  their  client, 
and  they  themselves  had  dissolved  partnership. 

Jefferson  Special  Term,  November,  1867. 
B.  F.  CHAPMAX, /or  defendant, 

Moved  to  set  aside  the  judgment  for  divorce  in  this  case, 
and  for  leave  to  serve  an  answer  and  defend  the  action. 

It  appeared  by  the  judgment  roll,  and  affidavits,  that  on 
the  24th  November,  1SG5,  the  plaintiff  obtained  a  judgment 
of  divorce  against  the  defendant  by  default.  Service  of  the 
summons  was  made  by  publication,  and  at  the  time  of 
service  the  defendant  was  acting  as  a  surgeon  in  the  army  of 
the  United  States.  She  had  no  knowledge  of  the  proceed- 
ings or  judgment  until  in  August,  1866,  while  on  her  way 
to  Europe,  she  casually  heard  of  it. 

On  her  return  home  in  September,  1S67,  she  immediately 
made,  and  had  prepared  the  necessary  papers  for  a  motion  to 
open  her  default  and  allow  her  to  come  in  and  defend  the 
action. 

The  molion  papers  were  served  upon  the  plaintiff's  attor- 
neys who  had  procured  the  judgment  of  divorce. 
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D.  M.  K.  JOHNSON,  one  of  plaintiffs  attorneys, 

On  whom  the  motion  papers  were  served  appears  on  the 
motion,  for  the  sole  purpose  of  objecting  to  the  sufficiency 
of  the  service,  showing  by  affidavits  of  birrself  and  his 
former  law  partner,  that  immediately  after  the  decree  was 
obtained,  they  had  settled  with  the  plaintiff  and  ceased  to 
be  his  attorneys ;  also,  that  the  plaintiff's  attorneys  had  dis- 
solved partnership  before  the  motion  papers  were  served  ; 
also,  that  the  plaintiff  had  married  again  since  he  had  ob- 
tained said  decree. 

B.  F.  CHAPMAN,  in  reply, 

Insisted,  that  when  a  judgment  is  sought  to  be  set  aside, 
so  as  to  interpose  a  defense  on  the  merits,  the  attorney  who 
obtained  the  judgment,  is  the  proper  person  on  whom  the  pa- 
pers should  be  served.  (Citing,  Drury  agt.  Russell,  27  How. 
Pr.  E.,  130;  also,  Lush  agt.  Hastings,  I  Hill  Pi.,  002.) 

MULLIN,  J.  The  plaintiff  in  November  1S6-5,  obtained 
a  judgment  of  divorce  from  the  defendant,  his  wife,  by  de- 
fault, by  reason  of  her  adulterous  intercourse  with  other 
men.  Service  was  made  by  publication,  and  at  the  time  of 
the  service,  the  defendant  was  acting  as  a  surgeon  in  the 
army  of  the  United  States. 

She  now  moves  to  set  aside  the  judgment,  and  for  leave 
to  come  in  and  defend,  and  has  served  the  papers  for  the 
motion  on  the  attorneys  of  the  plaintiff,  by  whom  the  ac- 
tion for  the  divorce  was  obtained. 

The  attorney  thus  served  appears  on  the  motion,  solely  for 
the  purpose  of  objecting  to  the  sufficiency  of  the  service.  If, 
therefore,  the  service  is  sufficient,  the  motion  is  not  opposed, 
rfnd  the  defendant  is  entitled  to  the  relief  asked,  on  proof  of 
the  service  of  her  motion. 
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Two  years  had  not  elapsed  when  the  motion  papers  were 
served. 

The  general  rule  at  common  law  was  that  the  authority 
of  the  attorney  in  an  action  ceased  with  the  recovery  of  a 
judgment.  (1  M.  &.  P.,  513  Graham's  Pr.,  47.) 

Notwithstanding  this  limitation,  it  was  held  that  his  au- 
thority continued  until  execution  issued  (8  J.  E.,  3G1),  and 
still  further  until  the  payment  of  the  debt.  But  he  could 
not  acknowledge  satisfaction  without  a  new  warrant.  (10 
J.  E.,  220.)  But  the  Revised  Statutes  changed  the  law, 
and  authorized  the  attorney  to  acknowledge  satisfaction  at 
any  time  within  two  years  from  the  entry  of  judgment.  (2 
E.  S.,  3G2,  §  24,  1st  ctl) 

The  power  of  the  attorney  has  been  held  to  continue  for  two 
years,  so  that  a  notice  of  appeal  served  upon  him,  was  as 
effectual  as  upon  the  party,  (Tripp  agt.  DeBoic,  5  How.  Pr. 
E.,  114,  and  the  authorities  cited).  See  also  the  remarks  of 
COWEX,  J.,  in  LusJcagt.  Hastings,  (1  Hill,  G5G;)  Bracket  agt. 
Norton^  Conn.,  522,)  Winans  agt.  Mason,  (21  How.  Pr.  E., 
153,)  Lee  agt.  Brown,  (G  J.  E.,  132,)  Warden  agt.  Eden,  (1 
John.  Cases,  121.) 

The  case  of  Drury  agt.  'Russell,  (27  How.  Pr.  E.,  130)  is 
directly  in  point,  and  decisive  of  the  question.  In  that  case 
six  years  had  elapsed  after  judgment,  yet  service  on  the  at- 
torney held  regular. 

I  have  looked  into  the  affidavits  to  see  whether  the  place 
of  residence  of  the  plaintiff  was  known.  The  defendant 
says  she  understands  his  home  to  be  Cortland.  Mr.  John- 
son, the  attorney,  says  he  was  told  by  plaintiff  he  was 
going  west  on  a  lecturing  tour;  that  he  had  addressed  a  let- 
ter to  him  at  Cortland  where  his  sister  resides,  and  by  whom 
plaintiff's  letter  was  forwarded  to  him,  but  he  (J.),  had  not 
received  an  answer. 

It  is  obvious  that  service  by  mail  would  not  be  likely  to 
reach  the  plaintiff,  so  that  no  benefit  would  result  from  re- 
sorting to  that  mode  of  service. 
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Upon  the  authority  of  the  cases  cited,  I  entertain  no 
doubt  but  that  the  service  in  this  case  was  regular. 

In  this  and  in  all  similar  cases  of  service  upon  an  attorney, 
so  long  after  entry  of  judgment,  the  court,  upon  his  affida- 
vit showing  that  he  had  made  dilligent  effort  to  inform  his 
client  of  the  service  of  papers  and  had  failed,  would  upon 
his  application,  postpone  the  hearing  for  a  reasonable  time, 
so  that  the  client  might  be  notified,  and  in  this  way,  in- 
justice to  both  parties  be  avoided. 

The  attorney,  thinking  the  service  irregular,  did  not  make 
the  request,  and  of  course,  no  postponement  was  granted. 

The  motion  is  granted,  but  it  must  be  upon  paying  $10, 
costs  of  the  motion,  and  the  costs  of  the  cause  after  service 
of  the  complaint,  an  answer  to  be  served  within  twenty 
days. 
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JOHN  DOUPE  agt.  SINDXEY  C.  GENNIN. 

,    |  V  O 

Where  a  lease  of  a  building  and  premises  for  a  term  of  years,  contains  a  mutnal  cov- 
enant on  the  part  of  the  landlord  and  tenant,  that  in  case  the  premises  are  so 
damaged  by  accidental  fire,  as  to  make  them  untenantable  for  more  than  thirty 
days,  the  rent  shall  cease  at  the  option  of  the  tenant  until  the  premise*  shall  be 
repaired,  and  no  covenant  on  the  part  of  the  landlord  to  repair,  nor  any  other  ex- 
press covenant  on  his  part;  on  a  partial  destruction  of  the  premises  by  fire,  the 
landlord  is  not  responsible  to  the  tenant  for  damage  to  his  property,  by  exposure 
to  the  elements,  or  otherwise,  by  not  making  immediate  repairs  after  the  fire. 

A  subsequent  parol  promut  to  repair,  made  by  the  landlord,  is  not  good  unless  sup- 
ported by  a  sufficient  consideration. 

The  tenant's  remedy  in  such  a  case  is  under  the  covenant  in  the  lease,  to  require  an 
abatement  of  the  rent  until  the  premises  are  repaired. 

General  Term,  January,  1SG9. 

THE  defendant  was  the  owner  of  the  building,  No.  707 
Sixth  avenue,  in  this  city.  He  rented  the  store  and  base- 
ment to  the  defendant  for  a  term  of  five  years  and  ten 
months,  and  the  upper  part  of  the  building  to  one  Trenor, 
for  a  dancing-hall.  A  fire  occurred  in  an  adjoining  building, 
which  communicated  with  the  upper  part  of  the  defendant's 
building,  consuming  the  roof  and  most  of  the  building 
above  the  first  story. 

The  complaint  alleged  that  the  defendant  covenanted,  by 
and  in  the  giving  of  the  lease,  that  the  plaintiff  should  have 
quiet,  peaceable,  and  full  use  of  the  store  and  basement 
during  the  term  ;  and  that  the  part  of  the  building  above 
the  store  would  be  kept  in  such  repair  and  order  that  the 
plaintiff  could  safely,  and  without  damage,  use  and  occupy 
the  store  and  basement  for  his  business,  and  could  sefely 
keep  upholstery  and  furniture  and  similar  property  therein. 

The  leaso  to  the  plaintiff,  which  was  set  out  in  the  de- 
fendant's answer,  contained  no  such  covenants  as  were  al- 
leged in  the  complaint.  It  did,  however,  contain  a  coven- 
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ant  on  the  part  of  plaintiff,  to  keep  the  demised  premi- 
ses, during  the  term,  in  good  and  substantial  repair,  and  to 
give  and  surrender  the  premises,  at  the  expiration  of  the 
term,  in  as  good  and  substantial  repair  and  condition  as 
reasonable  use  and  wear  thereof  would  permit,  damages  by 
accidental  fire  excepted.  And  there  was  a  mutual  covenant, 
that  in  case  the  premises  were  so  damaged  by  accidental 
fire  as  to  make  them  untenantable  for  more  than  thirty  days, 
the  rent  should  cease  at  the  option  of  the  plaintiff,  until  the 
premises  should  be  repaired. 

The  complaint  further  alleged,  that  the  roof  of  the  build- 
ing was  nearly  destroyed,  so  that  the  store  of  the  plaintiff 
had  no  cover  or  protection  against  rain  and  storm,  and  that 
the  property  of  the  plaintiff  therein,  was  injured  by  rain  and 
snow.  That  the  plaintiff  demanded  of  the  defendant  that  the 
roof  should  be  immediately  repaired,  and  his  property  pro- 
tected from  damage  by  the  elements,  and  that  he  promised 
to  do  so.  That  several  days  of  clear  weather  occurred  next 
after  the  fire,  during  which  the  defendant  could  have  tempo- 
rarily repaired  the  roof,  so  as  fully  to  have  protected  the 
plaintiff's  property ;  but  that  the  defendant  neglected  so  to  do, 
and  the  plaintiff's  property  was  exposed  for  two  and  a  half 
months  to  rain  and  snow  falling  upon  the  building,  and  com- 
ing through  the  ceiling  of  the  plaintiff's  store,  injuring  his 
property,  and  rendering  the  store  and  basement  unfit  for 
use. 

The  answer  alleged  that  the  building  \vas  damaged  to 
such  an  extent  by  the  fire  as  to  render  it  wholly  untenant- 
able for  sixty  days  thereafter. 

The  action  was  tried  by  Mr.  Justice  BAKEOUR,  and  a 
jury. 

On  the  trial  it  was  proved  that  the  defendant  commenced 
repairing  the  roof  some  eighteen  days  after  the  fire  ;  that  no 
temporary  roof  or  covering  was  put  up  to  protect  the  plain- 
tiff's store  and  property;  that  such  temporary  roof  or  cov- 
ering might  have  been  put  up  which  would  have  protected 
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the  plaintiff's  property.  Tlie  repairs  were  not  completed 
until  two  and  a  half  months  after  the  fire,  during  which 
time  the  plaintiff's  property  in  the  store  was  injured  by  rain 
and  snow,  and  he  was  otherwise  injured,  in  being  deprived 
of  the  use  and  enjoyment  of  the  premises. 

A  motion  to  dismiss  the  complaint  on  the  ground  that  no 
cause  of  action  had  been  shown  against  the  defendant,  was 
denied,  and  the  defendant  excepted. 

There  was  evidence  given  on  the  part  of  the  defendant, 
tending  to  show  that  the  whole  roof  was  burnt,,  except  a 
small  portion  in  front ;  the  upper  stories,  in  front,  were 
substantially  destroyed,  and  nothing  was  left  but  the  walls 
and  the  stores  on  the  first  floor  and  the  basements ;  that  the 
defendant  was  dilligent  in  making  the  repairs,  and  the  de- 
lays, if  any,  were  owing  to  the  severity  of  the  weather. 

At  the  close  of  the  evidence  the  defendant  again  moved 
to  dismiss  the  complaint,  on  the  ground  that,  there  being  no 
covenant  in  the  lease  to  repair,  the  landlord  was  not  bound 
to  repair,  and  was  not  liable  for  damages.  The  motion  was 
again  refused  and  the  defendant  excepted. 

The  court  charged  the  jjuy,  "that  it  was  the  duty  of  the 
defendant,  immediately  after  the  occurrence  of  the  fire,  so 
soon,  at  least,  as  a  prudent  and  careful  man  would  do  it,  if 
the  whole  thing  belonged  to  him — the  property  in  the  store 
and  all — 'just  as  soon  as  a  prudent  and  careful  man  would,  to 
goon  and  reconstruct  the  building — that  is,  put  on  the  roof, 
and  save  the  things  from  the  storm  ;  and  after  commencing 
the  work,  he  should  have  carried  it  forward  with  reasonable 
and  proper  and  customary  vigilance  until  it  was  completed. 
If  he  failed  to  do  that,  and  the  water  penetrated  the  store  of 
the  plaintiff,  because  of  any  improper  delay  in  putting  on 
the  roof,  on  the  p:irt  of  the  defendant,  he  is  liable  for  the 
damage  so  caused." 

The  defendant  excepted  to  the  charge. 
The  jury  rendered  a  verdict  for  the  plaintiff,  assessing  the 
damages  at  fifteen  hundred  dollars. 
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The  defendant  appealed. 

J.  E.  PARSONS,  for  appellant. 
JAMES  EMQTT,  for  respondent. 

By  the  court,  MOXELL,  J.  The  lease  of  the  plaintiff  con- 
tained a  covenant  on  his  part  to  keep  the  premises  in  re- 
pair during  the  term.  There  was  no  covenant  to  repair  on 
the  part  of  the  landlord,  nor  any  other  covenant  on  his  part, 
except  the  covenant  relating  to  the  abatement  of  rent  dur- 
ing the  time  the  premises  might  be  made  unteantable  by 
fire. 

A  covenant  of  quiet  and  peaceable  enjoyment  may,  how- 
ever, be  implied  (Mayor  of  New  York  agt.  Malic,  13  N.  Y. 
It.,  151),  but  a  mere  interruption  of  the  use  and  enjoyment 
of  the  premises,  consequential  upon  repairs  being  made  of 
other  parts  of  the  building,  without  an  actual  entry  upon  the 
demised  premises,  and  an  eviction,  actual  or  constructive, 
of  the  tenant  therefrom,  would  not  be  a  breach  of  such 
covenant.  In  Gardner  agt.  Keteltas,  (3  Hill,  330),  which 
was  an  action  for  not  being  put. into  possession  of  the  de- 
mised premises,  the  covenant  was  construed  to  mean,  that 
the  lessor  shall  have  such  a  title  as  shall  enable  him  to  give 
a  free  and  unincumbered  lease  for  the  term  demised,  but 
that  there  was  no  warranty  against  the  acts  of  strangers.  In 
Hoivard  agt.  Doolittlc,  (3  Duer,  464),  it  is  said  that  the  cov- 
enant means  that  the  tenant  shall  not  be  evicted  by  a  para- 
mount title ;  that  it  relates  only  to  the  title,  and  not  to  the 
actual  possession  or  undisturbed  enjoyment,  where  there 
is  no  eviction  from  the  premises  demised.  And  a  tresspass 
committed  by  the  lessor  was  held  not  to  be  an  eviction  (Levy 
agt.  Bond,  1  E.  J).  Smith,  169;  Taylor  L.  and  T.,  124). 

In  the  case  of  The  Mayor  of  Nciv  York  agt.  Mdbie  (supra), 
where  the  covenant  was  held  to  have  been  broken,  by  an 
unlawful  interference  by  the  lessor,  with  the  enjoyment  of 
the  premises,  by  the  lessee,  the  lessor  had  entered  upon 
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the  premises,  and  assumed  the  entire  control  thereof,  under 
a  claim  of  right,  amounting  to  an  eviction.  ]t  was  not  in- 
tended in  that  case  to  extend  the  force  of  the  covenant 
beyond  a  protection  to  the  lessee  against  the  unlawful  entry 
of  the  lessor  himself,  and  it  is  clearly  intimated  that  the  en- 
try must  be  under  an  assumption  or  claim  of  title  to  the 
premises.  Otherwise  it  would  be  a  mere  trespass  and  not 
a  breach  of  the  covenant. 

The  covenant  of  quiet  enjoyment  is  not  broken  by  the 
landlord's  neglecting  or  refusing  to  keep  the  premises  in  re- 
pair. The  letting  implies  no  obligation  by  him  that  the 
premises  shall  be  or  shall  continue  fit  for  the  use  for  which 
the  tenant  designed  them  (Hoivard  agt.  Doolittle,  supra),  or 
even  that  they  are  or  shall  be  tenantable  (Clcvcs  agt.  Wil- 
lougliby,  7  Hill,  S3 ;  SJicnvood  agt.  Seaman,  2  Bostv.,  127  ; 
Post  agt.  Vcttcr,  2  K  D.  Smith,  284). 

There  does  not  seem,  therefore,  to  be  any  covenant  of 
the  defendant,  express  or  implied,  upon  which  this  action 
can  rest,  the  only  covenant  suggested  by  the  plaintiff's 
counsel  being  the  implied  covenant  of  quiet  enjoyment, 
which  the  cases  I  have  cited  show  very  clearly  is  not  bro- 
ken by  any  of  the  acts  of  the  lessor  complained  of  in  this 
case. 

The  covenant  of  the  plaintiff  to  pay  rent,  without  a  spe- 
cial agreement  to  the  contrary,  would  have  continued  after 
the  fire,  except  for  the  statute  of  1SGO  (Scss.  Laws,  cli.  345, 
p.  592  ;  Gates  agt.  Green,  4  Paige,  355  ;  Willard  agt.  Till- 
man,  19  Wend.,  35S ;  Howard  agt.  Doolittle,  uli  supra}. 
By  that  statute  a  tenant  is  discharged  from  the  payment 
of  rent  after  the  destruction  by  fire  of  the  demised  premises, 
and  the  lease  is  terminated,  So  that,  if  the  fire  had  rendered 
the  buildings  wholly  untenantable,  the  plaintiff  could  have 
availed  himself  of  the  provisions  of  the  statute,  and  surren- 
dered possession ;  or,  under  the  covenants  in  the  lease,  have 
required  an  abatement  of  the  rent  until  the  premises  were 
repaired.  In  the  one  case,  the  lease  would  have  been  an- 
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nulled,  the  term  ended,  and  the  covenant  to  pay  rent  dis- 
charged ;  in  the  other,  the  rent  only  would  have  ceased 
until  the  premises  were  repaired.  If  the  plaintiff  continued 
to  hold  the  possession,  he  must  be  deemed  to  have  held 
under  his  lease,  and  to  be  subjected  to  all  its  burdens. 

A  subsequent  parol  promise  to  repair  would  be  good,  if 
supported  by  a  sufficient  consideration  (Post  agt.  Vcttcr,  nbl 
supra}.  Or,  if  the  defendant  had  entered  upon  the  demised 
premises  to  make  repairs,  under  the  reservation  of  such 
right  in  the  lease,  and  had  made  them  in  a  wanton,  or  un- 
skilful, or  even  negligent  manner,  he  might  be  liable  (Turner 
agt.  McCarthy,  4  E.  D.  Smith;  547.)  But  there  was  no  con- 
sideration whatever  for  the  promise  which  the  plaintiff 
proved,  nor  was  there  any  entry  upon  the  plaintiff's  prem- 
ises, nor  any  injury  resulting  from  the  repairs. 

I  have  not,  therefore,  been  able  to  find  any  obligation, 
express  or  implied,  on  the  part  of  the  defendant,  either 
in  the  lease  or  the  parol  promise,  the  breach  of  which 
would  constitute  a  cause  of  action  ;  nor  do  I  understand 
that  the  case  was  put  to  the  jury  upon  any  such  grounds. 

The  jury  were  charged  that  it  was  the  duty  of  the  de- 
fendant to  make  the  repairs  immediately  after  the  fire.  But 
whether  such  duty  was  imposed  by  any  legal  obligation 
contained  in  the  lease,  or  arose  from  the  mere  relation 
which  the  parties  bore  toward  each  other,  of  landlord  and 
tenant,  irrespective  of  any  covenant  or  promise,  the  jury 
were  not  told.  But  they  were  instructed,  that  if  the  de- 
fendant failed  to  make  the  repairs,  he  was  liable. 

I  have  endeavored  to  show,  that  the  charge  to  the  jury 
is  not  supported  by  any  legal  obligation  resting  on  the  de- 
fendant under  the  lease;  nor  upon  any  subsequent  promise 
to  repair;  nor  for  trespass,  by  entry  upon  the  plaintiff's 
premises. 

Is  there  any  other  principle  of  law  on  which  it  can  be 
sustained  ? 
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There  is  a  class  of  wrongs  known  as  misfeasances,  for 
which  remedies  are  provided.  In  those  cases,  however,  the 
injury  must  be  the  direct  result  or  effect  of  the  act  com- 
plained of.  The  more  omission  to  do  a  thing,  which  a  per- 
son is  not  required  to  do,  would  incur  no  liability  (Thorn 
agt.  Dcas,  4  John.  72.,  S4).  But  if  the  thing  is  under- 
taken to  be  done,  arid  is  done  improperly,  a  right  of  action 
arises. 

The  defendant  was  under  no  legal  obligation  to  repair  the 
building;  and  had  he  chosen,  he  could  have  left  it  as  it  was 
at  the  end  of  the  fire,  and  would,  at  most,  have  lost  the  rent 
for  the  remainder  of  the  plaintiff's  term.  But  the  building 
might  have  remained  unroofed  to  the  present  time,  without 
the  defendant  incurring  any  responsibility  for  any  injury  to 
the  plaintiff's  possession  or  property.  The  plaintiff  had  his 
remedy.  He  could  have  removed  liis  property,  surrendered 
his  possession,  and  canceled  his  lease ;  or,  if  he  preferred  to 
occupy  the  premises  in  the  condition  the  fire  left  them,  he 
could  abate  the  rent. 

The  injury  complained  of  was  caused  by  water  and  snow 
coming  through  the  ceiling  into  the  plaintiff's  store,  and  it 
is  not  even  claimed  that  the  flow  was  increased  by  any 
thing  done  in  rapairing  the  roof,  If,  therefore,  the  defend- 
ant had  wholly  omitted  to  replace  the  roof,  and  the  plaintiff 
had  continued  to  occupy  his  store,  the  injury  might  have 
continued  to  the  present  time.  How  then  can  the  defend- 
ant be  liable  for  not  doing,  within  a  reasonable  time,  a  work 
which  he  was  not  bound  to  do  at  all,  especially  where  the 
injuries  complained  of  resulted  from  the  omission  and  not 
from  the  manner  of  doing  it  ? 

The  case  differs  from  Turner  agt.  McCarthy  (ubi  supra\ 
where  the  lessor  entered  for  the  purpose  of  making  repairs, 
and  they  were  made  in  a  wanton  and  unskilful  manner,  and 
were  the  direct  and  immediate  cause  of  damage  to  the  les- 
see's property.  It  also  differs  from  EJycrton  agt.  Page  (20 
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N.  F.  It.,  2S1),  where  the  injury  to  the  lessee's  property 
was  the  direct  result  of  the  lessor's  acts. 

I  cannot  perceive  in  what  respect  a  partial  injury  of  the 
premises  could  give  a  greater  or  better  claim  upon  the  de- 
fendant than  if  there  had  been  a  total  destruction,  in  which 
latter  event,  I  presume  it  will  not  be  contended,  that  the 
landlord  would  be  bound  to  rebuild,  or  that  he  would  be  re- 
sponsible for  damage  to  the  plaintiff 's  property,  by  expose- 
ure  to  the  elements  or  othe/wise, 

There  may  be  some  principle  which  I  have  not  been  able 
to  discover,  upon  which  this  judgment  can  be  upheld. 
Those  suggested  by  the  respondent's  counsel  are,  none  of 
them,  in  my  opinion,  sufficient. 

My  conclusions  require  a  reversal  of  the  judgment,  and  the 
ordering  of  a  new  trial,  with  costs  to  the  appellant  to  abide 
the  event. 

JONES  and  FITHIAN,  JJ.,  concurred. 
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Sous  agt.  MANNING. 


The  evidence  upon  which  a  charge  of  malice  in  procuring  an  arrest ;  the  circumstan- 
ces attending  the  arrest,  and  the  annoyances  to  which  the  plaintiff  was  subjected 
iu  making  the  arrest,  can  not  be  pleaded  in  an  action  for  damages  for  an  alleged 
malicious  arrest. 

Special  Term,  March,  1868. 

MOTION  to  strike  out  part  of  a  complaint.  The  action 
was  for  damages  for  an  alleged  malicious  arrest.  The  plain- 
tiff pleaded  all  the  circumstances  attending  the  arrest  and 
the  petty  annoyances  to  which  he  was  subjected. 

SEWELL,  &  PIERCE,  for  the  motion. 
D.  D.  LORD,  opposed. 

BARRETT,  J.  The  cases  of  Eddy  agt.  Bcacli  (7  Abb. 
Pr.  7?.,  19),  and  Sliaiv  agt.  Jaync  (4  How.,  Pr.  7?.,  119), 
are  decisive  of  the  two  first  branches  of  this  motion. 
They  clearly  hold  that  the  evidence  upon  which  a  charge 
of  malice  in  procuring  an  arrest  is  based,  cannot  be  pleaded. 
Malice  is  a  fact  and  should  be  pleaded  as  such.  The  cir- 
cumstsnces  attending  the  arrest,  although  of  themselves  dis- 
tinct acts,  are  still  but  the  evidence  in  support  of  the  alleged 
fact  of  malice. 

As  to  the  remaining  count,  the  annoyances  therein  speci- 
fied are  not  pleaded  by  way  of  special  damage  •  but  even 
if  so  pleaded,  their  proof,  instead  of  establishing  the  right 
to  any  such  damages,  could  only  tend  to  aggravate  the  ordi 

*  •/  o>— 

nary  damages  which  naturally  and  necessarily  result  from 
the  alleged  wrong.  Such  matters  as  stated  by  Judge  DALY, 
in  Moluncy  agt.  Dotes,  (15  How.  Pr.  E.,  265,  266,)  (citing 
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numerous  cases),  are  allowed  to  be  given  in  evidence  to  show 
the  quo  animus;  but  they  are  never  pleaded.  These  views 
are  not  in  conflict  with  those  expressed  in  Broc/kleman  agt. 
Brandt  (10  Alb.  Pr.  R,  141).  The  matter  there  sought  to 
be  stricken  out,  and  which  was  regarded  as  an  averment  of 
special  injury,  consisted  of  a  statement  that  the  defendant 
had  maliciously  procured  a  publication  concerning  the  ar- 
rest, which  was  libelous.  The  damages  resulting  from  such 
a  publication,  although  springing  from  the  arrest,  are  not  its 
legitimate  consequences.  They  flow  from  an  independent 
act,  distinct  from  the  arrest  itself,  although  based  thereon, 
and  involving  consequences  of  a  more  extended  character 
than  such  as  naturally  result  therefrom.  It  is  eminently 
proper  that  such  damages  should  be  specially  pleaded,  and 
they  are  plainly  distinguishable  from  those  sought  to  be 
spread  upon  the  present  record. 

The  motion  must  be  granted  with  $10  costs,  with  leave 
to  the  plaintiff  to  serve  an  amended  complaint  within  ten 
days  upon  payment  of  such  costs. 
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SUPREME  COURT. 
WILLIAM,  EARL  OF  CRAVEN",  and  another  agt.  JOHN  S.  PRICE,  • 

Where  an  action  is  brought  for  wrongfully  cutting  grass,  and  converting  tlie  bay 
from  premises  which  the  plaintiffs  claim  as  owners  in  fee, 'and  entitled  to  the 
possession  thereof,  which  possession  is  alleged  to  be  wrongfully  withheld  from 
them  ;  and  the  defendant  in  his  answer  admits  the  tit!e  to  the  land  to  be  in  the 
plaintiffs  as  alleged,  but  claims  that  he  was  rightfully  in  possession  of  the  premi- 
ses, and  had  a  right  to  cut  and  dispose  of  the  hay  under  the  license  and  permission 
of  tfte  plain-tiffs,  by  virtue  of  an  executory  contract  to  nurchase  the  land,  the  title  to 
land  does  not  arise  in  the  case.  And  if  the  plaintiffs  recover  a  verdict  ol'$15,  only, 
the  deftndaut  is  entitled  to  costs. 

Erie  General  Term,  November,  1SG7. 
Before  DANIELS,  MARVIN  and  DAVIS,  Justices. 
APPEAL  from  order  of  special  term  denying  motion  for  re- 
taxation  of  costs. 

C.  W.  BRANDT,  for  plaintiffs. 
HAKES  &  STEVENS,  for  defendant 

By  tlie  court)  MARVIN,  J.  The  plaintiffs  in  their  com- 
plaint allege  that  they  were  the  owners  in  fee  of  certain 
land  described  ;  and  that  one  Albert  G.  Brown,  Wrongfully 
withheld  possession  from  them  and  cut  an  severed  certain 
grass  from  the  land  and  made  it  into  hay ;  that  the  hay  was 
the  property  of  the  plaintiffs,  and  the  defendant  took  and 
converted  it. 

The  defendant,  in  his  first  answer,  admitted  the  title  to ' 
the  land  in  the  plaintiffs  as  alleged ;  second  answer — a  de- 
nial of  all  the  other  allegations  in  the  complaint;  third 
answer — alleges  that  the  plaintiffs  had  a  right  to  the  pos- 
session of  the  land,  and  that  Brown  was  lawfully  in  pos- 
session, under  license  and  permission  of  the  plaintiffs,  and 
those  who  were  the  owners  thereof  prior  to  the  plaintiffs, 


NEW  YORK  PRACTICE  REPORTS. 


William,  Earl  of  Craven,  agt.  Price. 


under  and  by  virtue  of  an  executory  contract  for  the  pur- 
chase of  the  laud,  with  the  license  and  permission  of  the 
plaintiffs  in  said  Brown  to  the  possession,  and  rents,  and 
profits  thereof,  and  that  while  so  in  possession,  Brown  cut 
the  hay  as  he  lawfully  might,  and  sold  it  to  one  Ewers,  who 
transferred  it  to  the  defendant,  who  took  it  away  as  he  law 
fully  might.  The  plaintiffs  had  a  verdict  for  $15  00,  and 
the  clerk  taxed  costs  in  favor  of  the  defendant. 

Does  a  claim  of  title  to  real  property  arise  on  the  pleadings 
in  this  case  ?  It  is  argued  that  the  third  answer  raises  the  ques- 
tion of  title,  as  it  states  that  Brown  was  lawfully  in  the  posses- 
sion of  the  lands,  ffnder  the  license  and  permission  of  the 
plaintiffs,  and  those  ivho  ivere  the  oicners  thereof  prior  to  the 
plaintiffs,  under  and  by  virtue  of  a  contract  for  the  pur- 
chase of  the  lands,  with  the  license  and  permission  of  the 
plaintiffs  in  said  Brown  to  the  possession,  and  rents,  and 
profits  thereof.  What  does  the  pleading  here  mean?  It  is 
claimed  that  under  the  allegations  here  made,  the  defendant 
on  the  trial  would  have  been  permitted  to  prove  title  in 
prior  owners,  and  a  contract  with  Brown  for  the  purchase 
ef  the  land,  and  license  to  possess  the  land,  &c.  The  de- 
fendant, however,  says  Brown  was  in  possession  under  the 
license  and  permission  of  the  plaintiffs  and  those  who  were 
the  prior  owners,  under  a  contract,  &c.,  with  the  license 
and  permission  ot  the  plaintiffs.  Brown's  possession  was 
under  the  license  of  the  plaintiffs,  and  if  other  persons  who 
were  previous  owners,  assented  thereto,  how  could  that  affect 
the  question  of  license  ?  Again  Brown  was  in  possession 
.under  a  contract  to  purchase,  with  the  license  and  permis- 
sion of  the  plaintiffs.  The  license  and  permission  of  the 
plaintiffs  for  what?  Clearly,  to  possess.  The  defendant 
did  not  propose  by  his  answer  to  defend  upon  the  ground 
that  Brown  was  rightfully  in  possession,  under  and  by  virtue 
of  a  contract  to  purchase  the  land  of  some  prior  owner, 
simply,  but  he  avers  that  his  possession  was  under  the  li- 
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cense  and  permission  of  the  plaintiffs.  The  fair  construction 
of  the  answer  is,  that  Brown's  possession  and  right  to  cut, 
and  dispose  of  the  hay,  was  under  the  license  and  permis- 
sion of  the  plaintiffs.  I  think  the  order  appealed  from 
should  be  affirmed,  with  $10  costs. 


VOL.  XXXYIL 
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N.  Y.  SUPERIOR  COURT. 
EDWARD  MOORE,  plaintiff,  agt.  PATRICK  DEVOY,  defendant. 

In  an  action  for  assault  and  false  imprisonment,  an  anticer  of  the  defendant,  after 
denying  all  the  facts  set  forth  in  the  complaint,  alleges,  as  a  distinct  defense  "  by 
way  of  justification  and  mitigation,  tliat  whatsoever  acts  he  committed  in  relation 
to  the  plaintiff,  at  the  times  and  places  specified  in  the  complaint,  were  done  with- 
out malice  and  in  due  discharge  of  his  office,  as  deputy  sheriff,  and  not  otherwise," 
is  impertinent  and  irrelevant,  and  constitutes  no  defense  whatever. 

Heard,  Special  Term,  January,  1SG9. 

Decided,  January  20,  1SG9. 

DEMURRER  to  answer.  This  is  an  action  for  an  assault  and 
false  imprisonment.  The  defendant  denies  each  and  every 
allegation  of  the  complaint,  and,  secondly,  avers,  as  a  sepa- 
rate and  distinct  offence,  "  by  way  of  justification  arid  miti- 
gation, that  whatsoever  acts  he  committed  in  relation  to  the 
plaintiff  at  the  times  and  places  specified  in  the  complaint 
were  done  without  malice  and  in  due  discharge  of  his  office  as 
deputy  sheriff,  and  not  otherwise."  The  plaintiff  demurs  to 
this  second  defense  so  set  up  in  the  answer. 

A.  II.  HEAVY,  for  plaintiff. 
W.  F.  HOWE,  for  defendant. 

BARKOUR,  J.  The  defendant  had  a  right  to  confess  the  as- 
sault and  imprisonment  charged  in  the  complaint,  and  avoid  li- 
ability therefor,  by  an  averment  of  sufficient  facts  to  constitute 
a  legal  justification.  But  an  answer, which,  after  denying  all 
the  facts  set  forth  in  the  complaint,  alleges  that  whatever 
was  done  by  the  defendant  was  dune  by  him  as  a  deputy 
sheriff,  is  not  only  duplex,  but  the  latter  allegations  are 
wholly  impertinent  and  irrelevant,  and  constitute  no  defense 
whatever. 
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Besides,  the  facts,  stated  in  the  answer,  that  the  defendant 
was  a  deputy  sheriff  and  that  what  he  did  was  done  in  the 
performance  of  his  duty  as  such,  do  not  amount  to  a  justifi- 
cation for  the  alleged  assault  and  imprisonment,  in  the 
absence  of  an  averment  that  he  acted  under  and  in  pursu- 
ance of  process  duly  issued  by  a  proper  court  or  officer  or 
for  the  purpose  of  preventing  or  suppressing  a  breach  of  the 
peace,  or  of  arresting  a  person  whom  he  had  reason  to  be- 
lieve to  be  a  felon  in  a  case  where  a  felony  had  actually  been 
cornmitteed.  Indeed,  I  am  not  aware  of  any  instance  where 
a  sheriff  or  other  officer  can  legally  arrest,  imprison,  or  as- 
sault a  man,  without  due  process  of  law,  in  which  any  other 
citizen  may  not  lawfully  do  the  same  thing. 

The  demurrer  must  be  sustained,  with  costs  to  the 
plaintiff. 
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ALEXANDER  TURNBULL  e£  a?.,  plaintiffs  and  respondents,  agt. 
JOHN  T.  MARTIN,  defendant  and  appellant. 

Au  award  of  arbitrators,  made  -without  disagreement,  should  not  be  lightly  disturbed 
— certainly  not  without  some  evidence  ^of  fraud,  corruption,  partiality  or 
unfairness. 

That  the  arbitrators  received  as  testimony  on  the  plaintiff's  behalf  some  tx parte 
affidavits  ;  and  that  they  refused  to  permit  the  defendant  to  inspect  those  parts  of 
plaintiffs  books  in  respect  to  which  testimony  was  being  given,  are  not  sufficient 
grounds  (even  if  not  denied)  to  disturb  the  award. 

General  Term,  January,  1S69. 

Before  Judge  DALY,  and  Judges  BRADY  and  BARRETT. 

The  facts  are  sufficiently  stated  in  the  opinion. 

.,  A.  J.  VANDERPOEL,  for  appellant. 
EDWARDS  PIERREPONT  and  FOSTER  &  THOMSON,  for  res- 
pondents. 

By  the  court,  BARRETT,  J.  This  case  comes  before  us  upon 
an  appeal  from  a  judgment  entered  on  the  award  of  arbitrators. 
The  arbitration  bonds  were  executed  after  the  joining  of  issue 
between  the  parties  in  an  action  brought  in  this  court.  The 
dispute  was  in  respect  to  a  quantity  of  flannel,  and  the  bonds 
provided  for  the  submission  of  all  the  matters  arising  under 
the  pleadings  to  two  dry  goods  merchants,  one  chosen  by 
each  of  the  parties,  with  the  additional  proviso  that  the  um- 
pire, in  case  of  disagreement,  should  also  be  chosen  from 
among  the  dry  goods  commission  merchants.  The  arbitra- 
tors were  attended  by  the  respective  parties  in  person,  and 
without  counsel,  and  thus  the  whole  matter  was  completely 
withdrawn  from  the  court  and  placed  exclusively  in  the 
han-.ls  of  laymen,  specially  chosen  by  the  parties  from  the 
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class  most  conversant  with  the  subject  matter  of  the  con- 
troversy. The  award  was  in  favor  of  the  plaintiffs,  and  was 
made  without  disagreement,  and  consequently,  without  the 
necessity  of  calling  in  an  umpire.  An  award,  under  such 
circumstances,  should  not  be  lightly  disturbed  ;  certainly 
not  without  some  evidence  of  fraud,  corruption,  partiality 
or  unfairness.  Nothing  of  the  kind  is  suggested  here,  and 
the  only  grounds  upon  which  a  reversal  is  claimed  are,  first, 
that  the  arbitrators  received  as  testimony  on  the  plaintiff's 
behalf  some  ex  parte  affidavits,  and,  second,  that  they  re- 
fused to  permit  the  defendant  to  inspect  those  parts  of  the 
plaintiff's  bcoks  in  respect  to  which  testimony  was  being 
given.  These  objections  are  not  well  founded  in  fact,  as 
will  presently  be  shown ;  but  were  they  clearly  established, 
the  acts  complained  of  do  not  amount  to  such  misconduct  or 
misbehavior  as  would  justify  us  in  setting  aside  the  award. 
The  statute,  by  these  terms,  ''misconduct"  and  "misbe- 
havior,'' (2  II.  S.,  542,  sec.  10,)  contemplates  acts  evincing 
unfairness,  or  contrary  to  all  the  principles  of  a  just  pro- 
ceeding, such  as  those  discountenanced  in  Walker  agt.  Fro- 
lishcr,  ((j  Vcs.,  Jun.,  70),  and  in  Knoiclton  agt.  Micldes,  (29 
Barb.,  4G5J,  and  not  mere  errors  of  judgment,  however 
great.  (Smith  agt.  Cutler,  10  Wend.,  5S9 ;  Kctchitm  agt. 
Woodruff,  24  Sari.,  147;  Cranston  agt.  the  heirs  of  Kenny, 
9  Johns.,  212;  HcrricJ:  agt.  Blair,  1  Johns.,  ch.  R.,  101). 
Arbitrators  are  bound  by  no  technical  legal  rules.  They 
have  a  right  to  proceed  informally  an  Jin  such  a  manner  as, 
without  violating  those  self-evident  and  fundamental  princi- 
ples upon  which  every  fair  investigation  must  be  conducted, 
best  tend  to  enlighten  their  judgment  and  enable  them,  in 
their  way,  to  arrive  at  the  truth  and  merits  of  the  controversy. 
The  rule  which  would  vitiate  an  award  whenever  affidavits 
are,  although  openly  and  without  any  unfair  or  dishon- 
est purpose,  received  by  the  arbitrators  and  estimated  ac 
cording  to  the  value  which  their  judgment  may  place  upon 
them,  would  produce  the  same  result,  were  the  decision  par- 
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tially  based   upon  a  perso  nal  inspection,  by  the   arbitrators 
themselves  in  the  presence  of  both  parties,  of  the  goods  or 
articles  claimed  to  be  inferior.     The  short  answer  to  all  the 
arguments  adduced  in  support  of  such  a  rule  is,  that  the 
parties  have  agreed  to  remove  their  controversy  from  the 
regular  tribunals  where  justice  is  administered  in  an  orderly 
manner  and  in  accordance  with  precise  and  well-settled  rules, 
and  have  submitted  to  such  judgment  as  their  chosen  mer- 
chant-peers may  pronounce  after  a  simple  and  informal  in- 
vestigation, conducted  according  to  the  layman's  ideas  of 
common  sense,  and  at  which  honesty  and  impartiality  are 
alone  contracted  for  or  desired.     These  views  are  based  upon 
the  assumed  correctness  of  the  facts  stated  in  the  defendant's 
affidavit.     His  statements,  however,  are  explicitly  denied  by 
the  plaintiff,  Turnbull,  who  explains  that  the  affidavits  were 
merely  marked  by  the  arbitrators  for  identification,  and  that 
the  question  whether  they  wrere  to  be  entirely  disregarded 
or  received  for  what  they  were  worth  was  reserved.     There 
is  no  evidence  as  to  the  final  disposition  of  this  question, 
and  thus  it  does  not  appear  that  the  affidavits  were  ever  in 
reality  considered.     The  point  in  respect  to  the  books  is  met 
by  the  same  plaintiff,  who  states  in  answer  to  the  averment 
upon  that  head  in  the  defendant's  affidavit,  that  the  arbitra- 
tors did  "allow  him,  (the  defendant)  if  he  wished,  to  inspect 
all  the  entries  as  to  which  evidence  was  given."     The  re- 
maining objection,  that  the  arbitrators  refused   to   receive 
evidence  on  behalf  of  the  defendant,  as  to  the  contents  of 
the  books,  is  not  substantiated  even  by  the  defendant ;  for 
he  merely  says  that  he  desired   to  introduce  such  evidence, 
without  intimating,  however,  that  he  expressed  his  desire  or 
that  it  was  refused.     The   judgment  and   order  denying  the 
motion  to  vacate  the  award  should  be  affirmed  with  costs. 
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SUPREME  COURT. 


WILLIAM  M.  CLINTON  agt.  JOHN  EDDY. 


It  is  not  in  "  furtherance  of  justice,"  to  allow  a  party,  who  has  omitted  to  plead  the 
statute  of  limitations  in  bar  to  a  counter-chum,  to  serve  a  reply  as  an  amended 
pleading,  in  order  to  avail  himself  of  the  statute. 

When  a  party  omits  to  plead  the  statute  of  limitations,  and  goes  to  trial  without  do- 
ing so,althou<:h  the  claim  proved  against  him  is  clearly  barred  on  its  face,he  will  be 
deemed  as  having  elected  to  stand  upon  the  other  defenses  which  he  made  to  the 
demand  on  the  trial,  and  will  not  be  allowed  to  abjure  such  election. 

Such  an  amendment  after  judgment  does  not  come  within  the  terms  of  either  $173 
or  $174  of  the  Code,  and  would  be  a  stretch  of  the  power  therein  conferred  upon 
the  court. 

Tioga  Special  Term,  February,  1S69. 

MOTION  by  the  plaintiff  to  open  a  judgment  entered 
against  him  upon  the  report  of  a  referee,  and  for  leave  to 
discontinue  an  appeal  therefrom  brought  to  the  general  term, 
and  to  serve  a  reply  in  the  action,  and  for  a  re-hearing  be- 
fore the  referee,  &c.  The  facts  are  sufficiently  set  forth  in 
the  opinion  of  the  court. 

JAMES  E.  DEWEY,  for  motion. 
E.  COUNTRYMAN,  contra. 

PARKER,  J.  This  action  was  brought  to  recover  upon 
three  several  causes  of  action. 

1.  Damages  for  non-attendance  of  defendant  as  a  witness 
for  plaintiff  in  an  action  in  this  court  in  obedience  to  a  sub- 
poena. 

2.  To  recover  plaintiffs  share  of  certain  moneys  belong- 
ing to  plaintiff  and  defendant  jointly,  which  it  is  alleged 
were  paid  over  to  defendant  in  the  year  1854. 
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3.  An  account  against  defendant  for  board  and  tuition  of 
defendants  daughters  at  plaintiffs  seminary. 

The  answer  denies  the  material  allegations  in  the  com- 
plaint, and  sets  up  the  statute  of  limitations  to  the  second 
cause  of  action.  Also  alleges  that  the  plaintiff  received  de- 
fendants share  of  the  moneys  mentioned  in  the  second  cause 
of  action,  together  with  his  owrn,  and  claims  to  recover  of 
plaintiff  in  this  action  defendants  said  share  of  said  moneys 
and  interest.  Also  sets  up  other  demands  against  the  plain- 
tiff as  an  offset — about  which  there  seems  to  be  no  con- 
troversy. 

No  reply  was  put  in  by  the  plaintiff  to  any  part  of  this 
answer. 

The  cause  was  referred  and  tried  before  the  referee.  On 
the  trial  the  defendant  raised  the  point  that  the  claim  made 
by  him  in  his  answer  to  recover  his  share  of  the  moneys 
therein  alleged  to  have  been  received  by  plaintiff,  was  a 
counter-claim,  and  not  having  been  replied  to,  stood  admit- 
ted upon  the  record.  This  view  was  controverted  by  the 
plaintiff,  who  insisted  that  it  was  not  a  counter-claim  and 
required  no  reply.  The  referee  decided  that  the  defendant's 
claim  did  not  stand  admitted,  and  allowed  both  parties  to 
give  evidence  upon,  and  litigate  the  question,  whether  the 
transaction  in  reference  to  said  moneys  was  as  claimed  by 
the  plaintiff  in  the  second  count  of  his  complaint,  or  by  de- 
fendant in  his  answer,  in  respect  thereto. 

The  referee  in  regard  to  this  question  found  upon  the  ev- 
dence  in  favor  of  defendant,  and  allowed  him  the  benefit  of 
his  share  of  the  said  moneys  so  received  by  the  plaintiff,  be- 
ing with  interest  the  sum  S75.3S,  which,  with  other  moneys 
found  due  from  the  plaintiff  to  the  defendant,  over-balanced 
the  plaintiffs  demands  as  established  upon  the  trial  by  the 
sum  of  $8.10,  for  which  he  ordered  judgment  for  the  defen- 
dant. 

Judgment  was  thereupon  perfected  for  defendant,  October 
1,  1SGS,  and  from  this  judgment  the  plaintiff  on  the  24th 
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day  of  November,  1868;  perfected  an  appeal  to  the  general 
term. 

A  motion  is  now  made  by  the  plaintiff  for  an  order  upon 
such  terms  as  may  be  just,  relieving  the  plaintiff  from  this 
judgment,  and  allowing  a  reply  to  be  made  to  said  claim  of 
the  defendant,  thus  allowed  him  as  a  counter-claim,  and  re- 
ferring back  the  case  to  the  referee  to  determine  the  same  as 
though  the  reply  had  been  put  in  by  leave  of  the  court 
when  the  question  arose  upon  the  trial  as  to  the  necessity  of 
a  reply,  and  allowing  the  testimony  as  far  as  taken,  to  stand 
in  full  force,  and  further  relieving  the  plaintiff  by  allowing 
him  to  discontinue  his  said  appeal. 

The  affidavits  on  the  part  of  the  plaintiff,  state,  that  when 
the  question  was  raised  by  the  defendant  upon  the  trial, 
whether  or  not,  his  claim  to  recover  his  share  of  the  moneys 
in  which  plaintig  and  defendant  were  jointly  interested,  and 
which  he  alleged  had  been  received  by  plaintiff,  was  a  coun- 
ter-claim requiring  a  reply  ;  plaintiff's  counsel  stated  to  the 
referee,  that  it  should  be  held  by  the  referee,  that  such  claim 
was  a  counter-claim  requiring  a  reply,  he,  the  plaintiff, 
would  move  to  be  allowed  to  amend  his  pleadings  and  for 
leave  to  put  in  a  reply;  and  that  the  referee  overruled  the 
defendants  objection  to  the  plaintiff's  going  into  proof  upon 
the  second  count  of  his  complaint  and  that  a  reply  was  un- 
necessary. 

It  is  therefore  insisted  that  the  plaintiff  \\asmiskd  by  the 
action  of  the  referee  in  holding  upon  the  trial  that  no  reply 
was  necesary,  and  yet  in  his  decision  giving  the  defendant 
the  benefit  of  a  demand  as  a  counter-claim,  which  a  reply 
of  the  statute  of  limitations  would  have  prevented. 

The  defendant's  affidavits — after  to  some  extent  contra- 
dicting the  statement  that  the  plaintiff's  counsel  declared  to 
the  referee  their  intention  to  move  for  leave  to  reply  in  case 
the  referee  held  a  reply  necessary — go  on  to  state  that  in 
submitting  the  case  to  the  referee,  the  plaintiff's  counsel  in- 
sisted that  defendant's  claim  for  his  share  of  the  moneys  re- 
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ceived  by  plaintiff  as  aforesaid,  was  barred  by  the.  statute  of 
limitations,  while  defendant's  counsel  claimed  that  plaintiff 
could  riot  avail  himself  of  that  statute  without  having 
pleaded  it  in  a  reply.  That  after  the  cause  was  submitted, 
the  referee  informed  the  counsel  for  both  parties  that  he  had 
concluded  to  find  upon  the  facts  in  favor  of  the  defendant, 
but  was  undecided  upon  the  question  of  the  statute  of  limi- 
tations, and  would  give  both  sides  an  opportunity  to  be 
heard  on  that  question,  by  submitting  briefs  thereon.  That 
the  counsel  on  both  sides,  accordingly,  did  submit  briefs  on 
that  point,  and,  as  involved  in  the  inquiry,  upon  the  question 
whether  defendant's  said  claim  was  a  counter-claim. 

The  referee,  after  such  arguments,  held,  as  above  inti- 
mated, that  a  reply  of  the  statute  was  necessary  in  order  to 
the  plaintiffs'  availing  himself  of  it,  and  although  the  de- 
fendants claim  had  not  accrued  within  six  years  before  the 
commencement  of  the  action,  allowed  it  to  him  in  the  judg- 
ment given. 

I  think  the  allegation  of  the  plaintiff,  that  he  was  misled 
by  the  action  of  the  referee,  is  answered  by  the  fact,  that 
before  the  decision  of  the  question  as  to  the  necessity  of  a 
reply,  to  give  him  the  benefit  of  the  statute  of  limitations, 
he  was  notified  that  the  question  was  an  open  one  and 
placed  with  respect  to  it  in  the  same  condition  which  he 
occupied  before  the  evidence  was  clos«d.  If,  upon  the  trial, 
he  was  in  a  position  to  move  for  leave  to  put  in  a  reply,  he 
was  still  so,  upon  being  informed  by  the  referee  that  the 
question  as  to  the  necessity  of  a  reply,  was  still  open.  Then, 
instead  of  conceding  the  necessity  of  a  reply  and  taking 
steps  to  obtain  leave  to  plead  the  statute,  he  denied  such 
necessity  and  argued  in  support  of  his  position  before  the 
referee.  He  does  not  stand  in  a  position  to  allege  that  the 
action  of  the  referee  misled  him,  so  that  he  was  thereby 
prevented  from  applying  for  leave  to  reply,  but  rather  in  the 
position  of  resting  upon  the  sufficiency  of  his  pleadings, 
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and  deliberately  submitted  liiscase,  with  that  distinct  ques- 
tion to  the  decision  of  the  referee. 

It  seems  to  me  that  it  would  be  a  stretch  of  the  power 
of  amendment  to  allow  the  one  now  asked  for.  It  does  not 
come  within  the  terms  of  either  §  173  or  §  174  of  the 
Code. 

It  is  not  a  case,  where  the  plaintiff  has  become  surprised  or 
misled  after  exercise  of  ordinary  care  and  skill,  nor  do  I 
think  the  amendment  asked  for,  is  clearly  required  in  order 
to  promote  the  ends  of  justice.  (8  Hoic.,  303  ;  6  Bostv., 
G74.)  Each  party  claimed  of  the  other,  before  the  referee, 
his  share  of  the  money  in  question,  each  alleging  that  the 
other  had  received  the  whole  of  it.  This  question  was  liti- 
gated by  them  before  the  referee  ad  libitum,  and  he  found 
that  the  plaintiff  had  received  the  whole,  and  had  not  paid 
defendant  his  share.  To  allow  the  plaintiff  now  to  come 
in,  not  as  a  right,  but  as  a  favor,  and  plead  the  statute  of 
limitations  against  the  allowance  to  defendant  of  what  the 
referee  finds  justly  due  him,  and  in  regard  to  which  there  is 
no  pretence  that  it  is  not  justly  due  him,  does  not  seem  to 
me  to  be  "in  furtherance  of  justice."  It  is  to  be  remem- 
bered that  the  lapse  of  six  years  between  the  accruing  of 
the  cause  of  action  and  the  commencement  of  the  action,  is 
not  a  bar  to  the  action,  unless  the  party  against  whom  the 
cause  of  action  exists,  chooses  to  make  it  so.  In  sufTerinjr 

'  O 

the  action  to  go  on  without  replying  the  statute,  he  is  on 
this  motion  to  be  deemed  as  having  elected  to  stand  upon 
the  other  defenses  which  he  made  to  the  demand,  on  the 
trial,  and  should  not  now  be  allowed  to  abjure  such 
election. 

The  only  proper  mode  of  attacking  the  judgment  is  by 
the  appeal  which  he  has  taken. 

The  motion  should  be  denied  with  $10  costs. 

Motion  denied. 
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SUPREME  COURT. 
CHARLES  E.  BLEECKER  and  others  agt.  JAMES  Or.  SMITH. 

An  affidavit  to  change  the  venue,  is  sufficient,  where  it  states  that  the  witnesses  re- 
side in  the  county.    It  is  uuecessary  to  specify  the  city,  town  or  village. 

Albany  May  Circuit,  1869. 
HOGEBOOM,  Justice. 

MOTION  by  defendant  to  change  the  venue  to  Cortland 
County. 

The  affidavit  of  defendant  stated  "  that  Frank  M.  Benja- 
min" and  others  "all  of  the  county  Cortland"  were  mate- 
rial witnesses  for  him.  This  was  the  only  specification  of 
the  residence  of  the  witnesses.  It  contained  the  other 
usual  statements. 

EDWARD  J.  MEEGAN,  Counsel  for  plaintiffs 

Claims  that  the  affidavit  was  defective  as  it  failed  to  spe- 
cify the  city  or  town  or  village  in  which  each  witness  re- 
sided. That  the  general  statement  of  the  county  wras  not 
enough,  and  cited  Westbrook  agt.  Merritt,  (I  IIoiv.,  Pr.  Pi., 
195) ;  Cook  agt.  Finch  (2  id.  89) ;  and  Van  Aukcn  agt. 
Stctvart  (2  id.  181) : 

FRANK  M.  BENJAMIN,  for  defendant. 

HOGEBOOM,  J.,  said  :  I  think  where  the  affidavit  specifies 
the  county  in  which  the  witnesses  reside,  it  complies  with 
the  requirements  of  the  law. 

I  do  not  regard  it  as  necessary  to  specify  the  city,  village 
or  town.  I  shall  therefore  overrule  the  objection  to  the 
affidavits  and  hear  the  motion. 

Motion  heard  on  the  merits  and  a  reference  ordered. 
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N.  Y.  SUPERIOR  COURT. 

THE  NEW  HAVEN  and  NORTHAMPTON  COMPANY  agt.  EDWARD 
A.  QUINTARD,  ct  al. 

Under  section  158  of  the  Stamp  Act  of  June  30,  1864,  the  omission  to  affix  a  proper 
stamp  does  not  avoid  an  instrument  unless  such  omission  was  witb  intent  to  evada 
the  provisions  of  the  act. 

Therefore  one  who  seeks  to  exclude  from  .being  given  in  evidence  an  instrument  by 
reason  of  its  invalidity  in  not  being  properly  stamped  must  show  affirmatively 
that  the  omission  was  with  the  intent  to  evade  the  provisions  of  the  act. 

But,  if  the  burden  of  proving  the  absence  of  such  intent  was  on  the  party  offering 
the  instrument,  still,  if  it  be  received  by  the  court  under  the  general  objection 
that  the  want  of  it  proper  stamp  renders  it  invalid,  a  judgment  wrill  not  be  reversed 
by  reason  of  such  reception. 

As  the  defect  arising  from  the  want  of  a  proper  stamp  could  have  been  remedied  by 
evidence  as  to  the  intent  of  the  omission,  the  objection,  to  be  tenable  (in  case  of 
reception),  must  be  placed  on  the  ground  of  the  absence  of  such  evidence. 

General  Term,  January,  1869. 

ODELL,  for  appellant. 
CADWALADER,  for  respondent. 

By  the  court,  JONESJ  J.  (After  disposing  of  other  points 
in  this  case).  Another  objection  urged,  is  that  the  agree- 
ment was  not  properly  stamped  under  the  United  States 
stamp  act. 

The  stamp  act  applicable  to  this  case  is  that  of  June  30, 
1S64,  which  took  effect  August,  1864,  and  the  point  arises 
under  the  158th  section  of  that  act,  which  is  as  follows : 

"  SEC.  158.  And  be  it  further  enacted,  that  any  person 
or  persons  who  shall  make,  sign,  or  issue,  or  who  shall  cause 
to  be  made,  signed,  or  issued,  any  instrument,  document,  or 
paper  of  any  kind  or  description  whatsoever,  or  shall  ac- 
cept or  p;iy,  or  cause  to  be  accepted  or  paid,  any  bill  of 
exchange,  draft  or  order,  or  promissory  note  for  the  pay- 
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ment  of  money,  without  the  same  being  duly  stamped  or 
having  thereon  an  adhesive  stamp  for  denoting  the  duty 
chargeable  thereon,  ivith  intent  to  evade  the  provisions  of  this 
act,  shall,  for  every  such  offence,  forfeit  the  sum  of  two 
hundred  dollars;  and  such  instrument,  document,  or  paper, 
bill,  draft,  or  order,  or  note,  shall  be  deemed  invalid  and  of 
no  effect." 

The  point  is  not  well  taken  for  two  reasons. 

1.  There  is  no  evidence  that  the  omission  to  affix  the 
proper  stamp  was  with  intent  to  evade  the  provisions  of 
this  act.  It  is  necessary  that  the  omission  should  be  ivith 
such  intent  in  order  to  invalidate  the  instrument;  and  the 
burden  of  proving  such  intent  lies  on  the  party  seeking  to 
invalidate  the  agreement  in  this  case. 

1.  Even  if  the  burden  of  proof  was  upon  the  plaintiff, 
yet  the  defendant  cannot  now  take  advantage  of  the  defect 
of  proof;  for  on  his  motion  of  a  non-suit  he  did  not  call  the 
attention  of  the  plaintiff  to  such  defect.  If  he  had,  it 
might  have  been  supplied.  He  claimed,  on  the  motion  for 
a  non-suit,that  the  bare  omission  of  the  stamp  of  itself  invali- 
dated the  agreement.  This  was  his  only  claim,  and  in  this 
he  was  in  error. 

MONELL,  J.  One  of  the  questions  in  this  case  is  whether 
the  contract  was  invalid  by  reason  of  not  being  stamped,  as 
required  by  the  158th  section  of  the  act  of  Congress  of 
June  30,  18G4.  That  section  provides  that  any  person 
who  shall  make  any  instrument,  &c.,  u  without  the  same 
being  duly  stamped,  or  having  thereupon  an  adhesive  stamp 
for  denoting  the  duty  chargeable  thereon,  tvith  tlic  intent  to 
evade  the  provisions  of  this  act"  shall  forfeit,  &c.,  and  such 
instrument  "  shaU  be  deemed  invalid  and  of  no  effect." 

The  instruments  which  formed  the  contract  in  this  case 
were  six  several  letters,  written  by  the  parties  respectively, 
commencing  on  the  23d  of  April,  ;ind  ending  on  the  13th  of 
December,  1SG4;  and  the  plaintiff  proved  that  in  April, 
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1S05,  after  the  commencement  of  the  action,  they  placed 
the  required  revenue  stamp  upon  one  of  the  letters  addressed 
to  them  by  the  defendants  which  letter  contained  the  offer 
of  the  defendants  to  sell  to  the  plaintiff  the  coal  in  ques- 
tion. 

The  form  of  the  contract  in  this  case  illustrates  one  of 
the  difficulties  in  the  practical  working  of  the  Revenue 
Stamp  Act.  "Where  an  entire  agreement  is  included  in  one 
instrument,  signed  by  the  respective  parties,  the  letter  of 
the  act  can  be  complied  with ;  but  where  the  agreement 
consists  of  separate  instruments,  each  signed  by  one  party 
only,  at  a  different  time,  or,  as  in  the  case  before  us,  of  six 
letters,  written  at  intervals,  during  a  period  of  eight  months, 
and  where  no  contract  is  formed  until  the  last  instrument 
is  signed  and  delivered,  or  the  last  letter  is  sent  and  received, 
it  is  difficult  to  determine  when,  or  upon  which  of  the  sev- 
eral instruments  the  revenue  §tamp  shall  be  placed.  I  do 
not  understand  the  act  to  require  that  each  of  the  several 
parts  of  the  agreement  shall  be  stamped,  but  merely  that 
each  sheet  or  piece  of  paper  upon  which  it  is  written  shall 
be  stamped  ;  and  yet  in  no  other  way  could  there  have  been 
in  this  case  a  compliance  with  the  statute. 

The  language  of  the  act  is,  that  ll  any  person  who  shall 
make,  sign,  or  issue  *  *  *  any  instrument,  document, 
or  paper,  of  any  kind  or  description  whatsoever,  shall  forfeit, 
&c.  This  language  would  indicate  that  each  of  the  sepa- 
rate parts  of  an  instrument,  when  signed,  shall  be  stamped; 
so  that  a  written  offer  to  sell  rcust  be  stamped  at  the  time 
it  is  written  or  sent,  although  it  has  not  been  and  may  never 
be  accepted,  and  until  acceptance  it  is  of  no  force  or  effect. 
But  there  are  other  parts  of  the  act  which,  in  effect,  define 
the  meaning  of  any  "instrument,  document,  or  paper." 

The  stamp  required  is  one  "  denoting  the  duty  chargeable 
thereon,"  and  the  several  kinds  of  instruments,  &c.,  are 
designated,  and  the  duty  prescribed.  Thus,  among  others, 
"agreement,  contract,  or  appraisement,"  require,  for  each 
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sheet  or  piece  of  paper  on  which  the  same  is  .written,  a 
stamp  of  live  cents.  A  contract,  therefore,  is  an  ''instru- 
ment "  affected  by  the  section  of  the  act  before  referred  to, 
and  although  when  made,  each  sheet  or  piece  of  paper  on 
which  it  is  written  must  be  stamped,  yet  the  act  nowhere 
requires  such  stamp  to  be  affixed  while  the  contract  is  merely 
inchoate.  Otherwise,  it  would  be  necessary  to  affix  a  stamp 
when  each  of  the  incipient  writings  when  written,  and  to 
cancel  them,  as  required  by  the  act.  Yet  such  incipient 
writings,  with  canceled  stamps  thereon,  may  not  become  a 
part  of  any  contract,  as  where  a  written  offer  to  sell  is  not 
accepted  or  agreed  to.  The  sensible  construction  of  the  act 
would  seem  to  be,  that  a  contract  wlten  formed  shall  be 
stamped  upon  each  sheet  with  the  required  stamp.  Of 
course  the  act  relates  to  icritten  instruments  only.  A  parol 
contract  is  not  within  its  provisions. 

The  act  declares  that  au  instrument  not  so  stamped  shall 
be  deemed  invalid  and  of  no  effect,  and  as  it  is  required  to 
be  so  stamped  at  the  time  the  instrument  is  made,  the  in- 
validity relates  to  the  time  of  making.  It  is  therefore,  at 
least,  very  questionable  whether  a  subsequent  affixing  of  a 
stamp  would  render  a  contract  valid,  unless  it  was  affixed  in 
the  manner  provided  by  the  amendment  of  the  158th  sec- 
tion, by  the  act  of  March  3,  1SG5.  I  do  not,  however,  pro- 
pose to  examine  that  question,  for  it  seems  to  me  very  clear 
that  the  contract  in  this  case  was  not  invalid  and  of  no  ef- 
fect, unless  the  omission  to  affix  a  proper  stamp  thereon  was 
with  intent  to  evade  Hie  provisions  of  the  act. 

Nor  is  it  important  to  consider  the  amendment  of  July  13, 
18GG,  which  provides  that  no  instrument  required  to  be 
stamped,  which  has  been  signed  or  issued  without  being 
stamped,  shall  be  admitted  in  evidence,  until  a  stamp  shall 
have  been  affixed  thereto.  ]n  this  case  the  stamp  was 
affixed  before  trial.  Besides,  the  amendment  referred  to 
merely  excludes  the  instrument  from  being  read  in  evidence, 
but  does  not  affect  its  validitv. 
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This  brings  me  to  the  principal  question  namely,  upon 
whom  the  burden  lies  of  showing  such  intent. 

As  respects  the  penalty,  the  act  casts  the  burden  upon  the 
party  seeking  its  remission  to  prove  there  was  no  intent  to 
to  evade  the  law;  but  the  causes  which  render  a  contract 
invalid  are  left  to  be  established  in  such  manner  arid  by 
such  party  as,  according  to  the  rules  of  pleading  or  of  evi- 
dence, is  usual. 

A  party  objecting,  as  an  unvarying  rule,  is  deemed  to 
hold  the  affirmative,  and  must  furnish  the  necessary  evidence 
to  predicate  the  objection.  Therefore,  if  it  is  objected  that 
an  instrument  is  void,  by  reason  of  its  not  being  stamped, 
the  objector  must  show  that  the  omission  of  the  stamp  was 
with  intent  to  evade  the  revenue  law. 

The  section  is  very  clear  on  this  subject.  Any  person 
who  shall  make  any  instrument,  and  shall,  with  intent  to 
evade  the  law,  fail  to  affix  thereon  a  proper  stamp,  shall  for- 
feit, &c.,  and  such  instrument  shall  be  invalid.  The  fraudu- 
lent intent  is  the  offense,  and  if  none  exists  there  is  no 
penalty. 

In  all  cases  of  penalty  or  of  crime  the  law  presumes  in- 
nocence, and  guilt  must  be  established  to  secure  conviction. 
The  Revenue  Act  is  a  penal  statute,  and  if  an  action  was 
necessary  to  obtain  the  fine,  no  one  will  doubt  that  it  would 
be  necessary  for  the  government  to  shoiv  a  fraudulent  intent 
to  repel  the  presumption  of  innocence.  No  such  action, 
however,  is  required,  the  government  being  authorized  to 
collect  the  penalty  in  the  manner  that  other  revenue  is  col- 
lected. 

There  are  two  quite  different  effects  resulting  from  omit- 
ting to  affix  a  revenue  stamp  upon  a  contract  or  other  in- 
strument. One  inures  to  to  the  government,  and  the  other 
to  individuals ;  but  they  do  not  arise  from  the  same  cause. 
The  forfeiture  or  penalty,  which  belongs  to  the  government, 
is  incurred  whenever  a  person  makes  an  instrument,  and 
omits  to  stamp  it.  and  the  penalty  may  be,  as  before  stated, 
You  XXXVII.  3 
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collected  without  action.  But  if  such  person  seeks  a  re- 
mission of  the  forfeiture,  lie  must  satisfy  the  collector  of  his 
innocence  of  any  design  to  defraud  the  revenue.  Where 
the  effect,  however,  of  omitting  the  stamp  inures  to  individ- 
uals, the  omission  must  be  connected  with  a  fraudulent  de- 
sign, which  the  party  seeking  to  avail  himself  of  the  effect 
must  establish  by  competent  proof. 

The  revenue  act  is  like  our  statute  concerning  fraudulent 
conveyances,  wrhich  renders  void  every  conveyance  made 
with  the  intent  to  hinder,  delay  or  defraud  creditors.  To 
avoid  a  conveyance  under  that  statute,  the  onus  is  upon  the 
creditor  to  establish  the  fraudulent  intent.  Indeed,  under 
any  statute  which,  for  stated  reasons,  renders  a  contract  or 
other  instrument  void,  the  attacking  party  holds  and  must 
prove  the  affirmative.  A  note  void  for  usury,  or  under  the 
gaming  laws,  or  for  an  insufficient  consideration,  or  contracts 
contra  bonus  mores,  must  be  shown  to  be  void  for  these  rea- 
sons, by  the  party  setting  up  the  objection.  Yet  in  those 
cases  the  statute  declares  the  instruments  to  be  void  for 
these  reasons  only.  . 

If  I  am  correct  in  the  construction  of  the  act,  the  objec- 
tion of  the  appellant's  counsel,  that  the  plaintiff  failed  to 
prove  a  valid  contract,  is  not  sound.  I  think  I  have  shown 
that  something  more  than  failure  to  affix  a  stamp  was  nec- 
essary to  invalidate  the  contract,  namely,  that  the  act  of 
omission  was  with  a  fraudulent  design.  I  have  also,  I  think, 
shown  where  the  onus  probandi  lies.  The  production  of  an 
unstamped  contract  is  proof  of  a  legal  contract,  and  is  suffi- 
cient proof  until  its  invalidity  is  shown  by  bringing  it  within 
the  provisions  of  the  act.  The  rule  of  strict  constrution  of 
a  penal  statute  has  no  application  to  that  part  of  the  revenue 
act  which  merely  renders  contracts  void,  and  a  clear  dis- 
crimination is  made  between  the  two  cases.  Congress  did 
not  intend,  nor  does  the  act  require,  that  the  usual  rules  of 
evidence  should  be  changed.  Had  there  been  such  intent, 


NEW  YORK  PRACTICE  REPORTS.  35 

New  Haven  and  Northampton  Co.  agt.  Quiiitard. 

provision  would  have  been  marl 6  for  relieving  parties,  as 
are  made  in  respect  to  the  penaly. 

In  the  case  of  Becbc  agt.  Hutton,  (47  Barb.,  187),  it  is 
intimated  that  it  is  incumbent  upon  the  party  claiming  the 
benefits  of  a  contract  to  establish  his  innocence  of  any 
fraudulent  design.  While  I  fully  concur  in  most  of  the 
views  so  ably  expressed  in  the  very  learned  opinion  in  that 
case,  I  must  dissent  from  the  point  to  which  I  have  referred, 
for  the  reasons  which  I  have  already  stated.  I  see  nothing 
in  the  statute  which  takes  it  out  of  the  reason  of  the  ordin- 
ary rule,  which  requires  proof  from  the  party  holding  the 
affirmative,  not  only  because  it  is  impossible  to  prove  a  neg- 
ative, but  because  the  negative  does  not  admit  of  the  direct 
and  simple  proof  of  which  the  affirmative  is  capable. 

The  case  of  TorcbecJc  agt.  Roc  (-30  Barb.,  302),  substan- 
tially sustains  the  views  I  have  expressed.  In  the  case  of 
Meyers  agt.  Smith,  (4S  Barb.,  53G),  the  court  did  not  notice 
the  very  significant  words  in  the  act  "  with  intent  to  evade," 
&c.,  but  merely  assumed  that  the  contract  was  invalid,  be- 
cause not  -stamped. 

My  conclusion  is,  that  an  objection  to  a  contract  or  other 
instrument  because  it  is  not  stamped  as  required  by  the 
revenue  laws,  is  unavailing,  unless  the  party  objecting  prove 
that  the  stamp  was  omitted  with  intent  to  evade  the  act  of 
congress,  and  that  the  mere  failure  or  neglect  to  affix  the 
stamp  is  not  evidence  of  such  intent. 

Concurring  in  the  views  expressed  by  Mr.  Justice  JONES 
in  this  case,  I  am  of  opinion  that  the  judgment,  as  modified 
by  him,  should  be  affirmed. 

FrniiAN,  J.,  concurred. 
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SUPREME  COURT. 
ANDREW  F.  WATERMAN   agt.  EMILY  J.  WATERMAN. 

The  written  consent  required  by  section  270  of  the  Code  to  refer  an  action  for  divorce, 
is  sufficiently  made;  and  the  statute  complied  with,  where  an  order  of  reference  is 
drawn  by  the  attorney  for  one  of  the  parties  and  submitted  to  and  approved  by 
the  attorney  of  the  other  party,  reciting  as  follows: 

"  Upon  the  consent  of  the  attorneys  for  each  of  the  above  parties  given  in  open 
court,  it  is  ordered  that  this  action  be  and  the  same  is  hereby  referred"  &c.* 

The  Code  does  not  allow  of  a  reference,  in  an  action  of  divorce  or  anv  other 
referable  action,  to  take  the  evidence  and  report  it  to  the  court  with  the  opinion  of 
the  referee  merely  ;  nor  of  any  reference  except  for  a  trial  of  the  issue  in  a  case 
where  an  issue  has  been  joined  in  the  action. 

Tioga  Special  Term,  March,  1868. 

MOTION  to  set  aside  order  of  reference  and  report  of 
referee. 

HENRY  BENNETT,  for  motion. 
JENKS  &  MATTERSON  opposed. 

PARKER,  J.  This  action  was  brought  for  a  divorce  on  the 
ground  of  the  defendants  adultery ;  the  answer  admits  the 
marriage  alleged  in  the  complaint,  bufc  denies  the  adultery 
charged,  and  as  an  affimative  defense  sets  up  an  alleged  judg- 
ment of  this  court  in  a  former  action  brought  by  this  defen- 
dant against  this  plaintiff,  divorcing  her  from  him  on  the 
ground  of  his  adultery. 

At  the  Chenango  Special  Term  on  the  IGth  of  July,  1S67, 
an  order  of  reference  in  the  present  action  was  made,  of 


*NoTp.. — If  this  were  an  open  question,  it  n 
nn  opposite  opinion  from  this  and  the  other  de 
vidi-s  that  ''all  or  any  of  the  issues  in  the  ::ct 


may  be  referred,  upon  the  written  rrnifent  of  tl  e  parties. 


irht  not  be  difficult  perhaps  to  sustain 
isions  sustaining  it.  Section  '.270  pro- 
Mi,  whether  of  fact  or  of  law,  or  both 


Now  there  is  an  oral  consent  and  u  written 


<>ns(Mit :  the  latter  consent  is  made  by 


the  statute,  the  basis  or  foundation  of  an  order  of  reference — uo  order  of  reference 
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which  the  following  is  a  copy.  "  This  action  being  upon 
the  special  term  calender  and  called  in  its  regular  order,  up- 
on the  consent  of  the  attorneys  for  each  of  the  above  par- 
ties given  in  open  court  it  is  ordered  that  this  action  be  and 
the  same  is  hereby  referred  to  Wm.  W.  Mason,  Esq.,  sole 
referee,  to  hear  and  decide  the  same; "  a  trial  was  had  before 
the  referee  arid  'he  made  his  report  finding  as  a  fact  "  that 
that  the  defendant  was  not  the  wife  of  the  plaintiff  at  the  time 
of  the  commencement  of  this  suit,  and  as  a  conclusion  of 

law  "that  the  defendant  is  entitled  to  iudjrment  dismissing1 

j      ~ 

the  plaintiff's  complaint  in  this  action  with  costs;"  upon 
this  report  the  defendants'  attorneys  entered  up  judgment 
without  application  to  the  court.  The  plaintiff  thereupon 
moved  the  court  at  the  Otsego  Special  term,  held  on  the 
IGth  of  January,  1S6S,  to  set  aside  the  judgment  entered  in 
this  action  by  the  defendants'  attorneys,  and  the  report  of 
the  referee  and  all  proceedings  subsequent  to  the  report  and 
for  such  further  order  as  this  court  shall  deem  proper  in  the 
premises. 

The  court  upon  this  motion  ordered  the  judgment  and  all 
subsequent  proceedings  set  aside,  and  that  the  decision  "be 
without  prejudice  to  a  motion  on  the  part  of  the  plaintiff  to 
modify  the  order  of  reference  in  this  action." 

At  the  Madison  Special  term  held  on  the  3d  day  of  Feb- 
ruay  1S6S,  the  defendant  moved  the  court  for  judgment  up- 
on the  report  of  the  referee,  and  the  plaintiff  made  a  cross 

can  properly  be  made  without  it.  An  oral  consent  is  snch  an  one  us  was  made  in 
this  case,  as  the  order  recites  it  as  given  by  the  attorneys  for  each  of  the  parties  in 
open  court.  The  important  question  therefore  is,  does  the  recital  of  this  oral  consent 
in  the  order  of  reference,  constitute  it  a  written  consent  -within  the  meaning  of  the 
statute  ?  It  would  seem  that  the  answer  to  this  question  is  almost  too  plain  for  ar- 
gument ;  for  the  recital  of  the  consent  forms  no  part  of  the  order  of  reference,  but 
is  recited  as  the  foundation  for  the  order,  and  the  order  mnst  follow 'it  in  terms. 
The  recital  of  the  consent  in  the  order  cannot  change  the  character  of  that  consent, 
whether  oral  or  written,  therefore,  the  statute,  as  we  suppose,  contemplates  that  the 
written  consent  be  filed  with  the  clerk  of  the  court  as  the  foundation  of  the  order 
of  reference. 

If  any  more  potent  argument  were  needed  to  sustain  these  views  it  is  only  neces- 
sary to  refer  to  this  case,  where — the  consent  being  oral — one  of  the  attorneys  al- 
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motion  to  set  aside  the  report  of  the  referee  and  for  judg- 
ment in  favor  of  the  plaintiff,  or  for  a  further  reference  hear- 
ing and  report  or  such  other. order  as  may  be  just  and  proper. 
Upon  these  motions  the  court  made  an  order  that  the  plain- 
tiff's motion  be  denied  ;  that  the  report  of  the  referee  be 
confirmed  and  directing  judgment  in  favor  of  the  defendant 
upon  and  in  conformity  with  the  report.  The  plaintiff  hav- 
ing obtained  an  order  staying  defendants  entry  of  judgment 
now  comes  to  the  court  with  a  motion  to  set  aside  the  order 
of  reference  and  all  subsequent  proceedings  on  the  ground 
that  it  is  such  an  order  as  could  not  be  entered  or  made, 
without  a  written  consent  of  the  parties  or  their  attorneys 
and  that  no  such  written  consent  was  given  or  for  an  order 
modifying  said  order  of  reference,  so  as  to  require  said  ref- 
eree merely  to  take  the  evidence  and  report  the  same  to  the 
court  with  his  opinion  thereon,  also  to  set  aside  the  report 
of  the  referee  on  the  ground  that  it  does  not  determine  all  or 
any  of  the  issues  made  by  the  pleadings  and  for  such  other 
and  further  order  as  may  be  proper. 

The  affidavits  in  behalf  of  the  motion  show  that  neither 
the  plaintiff  nor  his  attorney  nor  counsel  ever  signed  any 
written  consent  to  refer  the  cause.  The  affidavit  of  one  of 
the  defendants'  attorneys  shows  that  there  was  a  parol  agree- 
ment between  himself  and  the  attorney  and  counsel  of  the 
plaintiff  to  refer  the  cause  to  Mr.  Mason.  That  he 
thereupon  drew  the  order  as  entered  and  submitted  it  to 
both  this  attorney  and  counsel  of  plaintiff  who  expressed 
themselves  satisfied  with  it,  and  thereupon  in  open  court  he 
moved  for  leave  to  enter  the  order  in  the  presence  of  plain- 

leues  that  it  contained  certain  terms  and  conditions,  and  the  order  entered  upon  it 
did  not  express  those  terms;  the  other  attorney  denies  this  allegation  and  alleges 
the  order  to  be  correct ;  but  unfortunately  there  is  no  written  consent  to  refer,  to  to 
settle  the  dispute — hence  this  motion— Had  there  been  a  written  consent  drawn  ex- 
pressing the  precise  terms  of  the  reference,  nnd  signed  by  the  respective  attorneys 
or  acknowledged  by  them  in  open  conrt,  which  would  probably  be  equivalent  to 
siiriiing.  and  filed  or  entered  with  the  clerk,  this  motion  never  wonld  have  been 
heard  of.  We  elate  these  views  (us  we  always  intend  to  do,  whether  so  expressed 
or  not)  with  the  utmost  respect  aud  deference  to  the  decisions  of  the  court — EEP. 
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tiffs  attorney  and  counsel,  stating  that  it  was  assented  to  by 
them,  and  leave  was  granted  by  the  court  and  the  order  en- 
tered. This  statement  is  corroborated  by  the  affidavits  of 
both  the  attorney  and  counsel  of  the  plaintiff,  except  that 
they  insist  that  the  arrangement  was  to  refer  the  cause  to 
Mr.  Mason  to  take  and  report  the  evidence  with  his  opinion, 
and  that  when  the  order  was  drawn  and  submitted  to  them, 
they  stated  that  they  understood  the  law  to  be  that  in  di- 
vorce cases  no  referee  could  decide  the  issues  and  that  defen- 
dants attorney  stated  that  he  so  understood  it,  and  they  there- 
fore forbore  to  object  to  the  form  of  the  notice.  Defendant's 
attorney  denies  that  the  agreement  was  to  refer  the  cause  to 
the  referee  to  take  and  report  proofs  with  his  opinion,  but 
says  that  he  refused  to  consent  to  any  reference,  except  one 
to  hear  and  decide  the  issues,  and  denies  that  when  he  sub- 
mitted the  order  to  said  attorney  and  counsel,  it  was  said  by 
either  of  them  or  assented  to  by  him,  that  the  referee  could 
not  decide  the  issues. 

The  plaintiff's  counsel  insists  upon  his  right  to  set  aside 
the  order  of  reference,  on  the  ground  that  the  proceeding  in 
this  court  for  a  divorce  is  a  statutory  proceeding  and  there- 
fore that  every  requirement  of  the  statute  must  be  fully 
complied  with,  so  that  when  the  Code  (§  270),  provides 
that  u  all  or  any  of  the  issues  in  the  action  whether  of  fact 
or  of  law,  or  both,  may  be  referred  upon  the  written  con- 
sent of  the  parties  5  "  a  reference  in  a  divorce  case  without 
such  written  consent  is  wholly  unauthorized  and  void — that 
the  question  is  a  jurisdictional  one  and  may  be  raised  at  any 
time,  and  that  the  express  or  implied  assent  of  the  plaintiff 
to  the  order  entered,  does  not  estop  him  from  now  repudi- 
ating it  and  moving  to  set  it  aside.  The  learned  counsel 
goes  further  and  insists  that  no  reference  to  decide  the 
issues  in  a  divorce  case  can  be  made,  because  the  power  to 
grant  divorces  is  confided  by  statute  to  the  court  and  cannot 
be  delegated  by  it  to  a  referee,  and  that  even  a  consent  in 

O  •/  / 
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any  form  to  a  reference   in  such  cases  is  not  available  to 
legalize  such  reference. 

O 

It  is  true  that  the  authority  of  this  court  to  grant  divorces 
is  derived  from  the  statute.  The  title  in  the  Revised  Stat- 
utes which  confers  the  authority,  very  plainly  contemplates 
that  such  authority  shall  be  exercised  by  the  ordinary  pro- 
ceedings in  a  chancery  suit,  except  when  it  makes  specific 
provisions  to  the  contrary,  (2  R  S.  142,  149  1st  Ed.)  It 
does  provide  that  in  actions  for  divorce  on  the  ground 
of  adultery  "  if  the  offense  charged  be  denied  the  court 
shall  direct  a  feigned  issue  to  be  made  up  for  the  trial  of  the 
facts  contested  by  the  pleadings  by  a  jury  (2  E.  S.  145,  §  40 
1st  Ed.) 

Under  the  Code,  the  requirement  that  the  facts  contested 
by  the  pleadings  shall   be  tried   by  a  jury  is  modified  by 
$  253  as  follows,  u  an  issue  of  fact  in  an  action  for  a  divorce 
from  the  marriage  contract  on  the  ground  of  adultery,  must 
be  tried  by  a  jury,  unless  a  jury  trial  be  waived  as  provided 
in  section  266,  or  a  reference  be  ordered  as  provided  by 
sections  270,  271."     Here  is  a  clear  authority  to  dispense 
with  a  jury  trial  and  substitute  a  trial  by  the  court  or  ref- 
eree under  the  circumstances  mentioned,  and  the  only  ques- 
tion in  this  case  is  whether  the  reference  was  ordered  as 
provided  in  section  270 ;  for  it  is  not  pretended  that  it  was 
ordered  under  section  271 ;  section  270  as  we  have  already 
seen  provides  for  a  reference  to  try  any  or  all  of  the  issues 
ki  the  action  upon  the  written  consent  of  the  parties.  Was 
this  reference  made  upon  s"uch  written  consent  1    There  was 
no  stipulation  or  consent   subscribed  by  the  parties  author- 
izing it.      Was  such  consent  so  evidenced  indispensable? 
Undoubtedly   the   attorneys   of   the   parties   might  act  for 
them  in  this  particular  as  in  others  in  conducting  the  action 
and  defense,  and  I  do  not  understand  the  plaintiff's  counsel 
as  insisting  upon  so  strict  a  construction  of  the  terms,  '-'writ- 
ten consent  of  the  parties"  as  would  preclude  sucli  action  of 
their  attorneys. 
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But  does  the  section  require  the  written  consent  to  be 
subscribed  by  the  parties  or  their  attorney's  ?  There  is 
nothing  in  its  language  making  such  signature  indispensable? 
It  must  be  in  writing,  but  that  does  not  necessarily  imply 
that  it  is  to  be  either  signed  or  subscribed. 

In  this  case,  the  order  of  reference  which  was  drawn  by 
the  defendant's  attorney  and  submitted  to  and  approved  by 
the  plaintiff's  attorney,  in  terms  expresses  the  consent  of  the 
attorneys  of  both  parties  to  the  reference,  as  follows — "  up- 
on the  consent  of  the  attorneys  for  each  of  the  above  par- 
ties given  in  open  court,  it  is  ordered  that  this  action  be  and 
the  same  is  hereby  referred  &c."  There  is  no  doubt  of  the 
fact  that  the  consent  of  the  attorneys  to  the  order  of  refer- 
ence entered  was  given  in  open  court,  and  that  such  consent 
was  written  out  in  the  order  thus  drawn  by  the  defendant's 
attorney  and  copied  by  the  clerk  into  the  minutes  of  the 
court.  I  think  this  was  a  sufficient  written  consent  of  the 
parties  to  authorize  the  reference  and  make  it  valid.  The 
requirement  of  the  note  or  memorandum  in  writing  of  a 
contract  signed  by  the  parties  to  be  charged  by  such  con- 
tract contained  in  the  former  statute  of  frauds,  was  held  to 
be  satisfied  if  such  memorandum  stating  the  names  of  the 
parties  to  the  contract  and  its  terms,  was  written  by  a  broker 
in  his  book  in  the  presence  of  the  party  sought  to  be 
charged  although  such  party  did  not  subscribe  or  otherwise 
sign  the  memorandum,  (12  J.  JR.,  102,  14  id.  484),  and  so 
here  the  consent  of  both  parties  to  a  reference  put  in  writ- 
ing first  by  the  defendant's  attorney  and  assented  to  by  the 
plaintiff's  attorney  and  then  entered  by  the  clerk  in  his  min- 
utes by  the  consent  of  both  parties  in  open  court,  is  a  full 
compliance  with  the  requirement  of  "  written  consent  of 
parties"  contained  in  §270.  I  do  not  see  how  this  could 
be  denied  if  there  were  no  direct  authority  for  so  holding. 
But  the  question  has  been  directly  decided  in  this  court. 
That  this  is  an  action  of  divorce  does  not  change  the  rule 
of  construction  as  applicable  to  this  statute.  The  phrase 
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u  consent  in  writing,"  has  the  same  force  in  the  statute 
whether  used  in  reference  to  proceedings  in  an  action  for 
divorce  or  any  other  action.  In  regard  to  all  the  actions 
referable  under  §  270  the  question,  (  what  is  the  consent 
in  writing  required,  is  the  same,  and  a  judicial  construc- 
tion of  the  meaning  of  the  terms  in  that  section,  given  in 
one  action,  is  applicable  to  all  actions  referable  thereby. — 
In  the  case  of  Leaycroft  agt.  Fou'lcr  (7  Hou\,  259)  not  an 
action  for  divorce,  it  was  decided  that  the  written  consent 
to  refer,  required  by  this  section,  may  be  written  by  the 
parties  or  by  their  attorneys  or  by  the  clerk  of  the  court 
entering  their  consent  in  the  minutes  of  the  court,  or  the 
referees  entering  it  in  their  minutes. 

In  the  People  agt.  McGinnis,  (I  Parker  Cr.  7?.,  3S7,)  the 
question  came  up  at  general  term  in  the  7th  district, 
whether  an  action  of  divorce  is  referable,  and  if  referable, 
whether  a  valid  reference  can  be  made  in  such  action  with- 
out the  parties  or  their  attorneys  subscribing  a  written  con- 
sent thereto,  and  it  was  held  that  sections  2-59  and  270,  au- 
thorize a  reference  in  such  actions,  and  that  it  is  not  neces- 
sary that  the  parties  or  their  attorneys  subscribe  a  written 
consent  thereto,  but  that  it  is  sufficient  if  an  order  of  refer- 
ence is  entered  with  this  assent  in  open  court  such  entry  be- 
ing their  "  written  consent  to  the  reference."  This  does  not 
conflict  with  D'tddcl  agt.  Diclclel,  (3  Abbott's  I?.,  107),  that 
merely  holds  a  written  consent  necessary,  and  as  no  evidence 
of  such  consent  was  presented  with  the  report  of  the  ref- 
eree on  motion  for  judgment,  the  court  held  the  reference 
irregular  and  refused  judgment  on  the  report,  the  mere  or- 
der of  reference  is  not  of  course  a  written  consent,  but 
when  in  fact  assented  to  as  drawn  by  both  parties  and  en- 
tered by  consent  of  both  parties  in  open  court  as  in  this 
case,  I  have  no  doubt  of  its  sufficiency. 

Without  discussing  the  question  whether  in  this  action 
the  written  consent  might  or  might  not  be  waived  by  ap- 
pearing before  the  referee  arid  participating  in  the  trial,  it 
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is  sufficient  to  say  that  the  written  consent  required  by 
$>  270,  was  had,  and  that  the  reference  was  valid  and  no 
ground  appears  for  setting  the  order  aside. 

The  motion  of  the  plaintiff  also  asks  for  a  modification  of 
the  order  of  reference  so  as  to  make  it  an  order  that  the  ref- 
eree take  the  evidence  and  report  it  to  the  court  with  his 
opinion  thereon. 

Granting  to  the  plaintiff  all  that  is  claimed  in  respect  to 
the  understanding  of  his  attorneys  and  counsel,  that  the 
reference   could  be  allowed  only  to  the  extent  to  which 
they  now  seek  to  restrict  it;  there  are  two  answers  to  this 
part  of  the  motion  which  it  seems  to  me  require  its  denial. 
In  the  first  place  the  practice  established  by  the  Code  does 
not  allow  of  a  reference  to  take  the  evidence  and  report  it 
to  the  court  with  the  opinion  of  the  referee  merely,  nor  of 
any  reference  except  for  a  trial  of  the  issue  in  a  case  where 
an  issue  has  been  joined  in  the  action.     It  is  a  part  of  the 
system  inaugurated  by  the  present  constitution,  (art  6  sec. 
10)  that  the  former  practice  in  equity  suits  by  which  evi- 
dence was  taken  before  an  examiner  and  not  in  the  presence 
of  the  tribunal  deciding  the  issues  should  be  done  away,  and 
it  is  only  in  cases  where  no  issue  has  been  joined  or  where 
some  interlocutory  question  is  involved,  that  a  reference  to 
take  and  report  evidence  is  now  allowable.     (Code  §  271, 
246), 

In  the  second  place  the  plaintiff  has  already  had  all  the 
advantage  which  he  could  have  had  if  the  proceeding  had 
been  precisely  as  lie,  by  this  branch  of  his  motion  seeks  to 
make  it.  Both  parties  have  introduced  all  the  evidence 
which  they  desired  before  the  referee  and  it  was  taken  down 
by  him.  This  evidence  has  been  reported  to  the  court  with 
the  referee's  opinion  thereon,  and  upon  this  report  the  court 
has  pronounced  judgment  in  favor  of  the  defendant.  I  can 
see  no  advantage  which  the  plaintiff  would  have  had,  if  the 
referee  had  been  proceeding  under  such  an  order  as  the 
:ntift's  attorney  considered  this  in  effect  to  be,  which  he 
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has  not  already  had  in  the  case.  This  results  from  the 
practice  which  in  actions  of  this  kind  makes  the  findings  of 
the  referee  equivalent  merely  to  the  verdict  of  a  jury,  upon 
the  issues  submitted  to  them  and  requires  the  judgment  of 
the  court  notwithstanding  such  findings  and  verdict  upon 
the  whole  case.  The  motion  to  modify  the  order  of  refer- 
ence, manifestly  cannot  be,  and  ought  not  to  be  granted. 
As  to  the  residue  of  the  plaintiff's  motion,  which  is  to  set 
aside  the  report  of  the  referee  on  the  ground  that  it  does 
not  determine  all  or  any  of  the  issues  made  by  the  plead- 
ings. This  question  was  before  the  court  upon  the  plain- 
tiff's cross  motion  made  at  the  Madison  special  term,  and 
cannot  here  be  reviewed  or  considered.  If  the  plaintiff  has 
suffered  from  any  errors  of  the  referee  or  the  court  I  see  no 
way  of  correcting  such  errors  but  by  an  appeal  to  the  gen- 
eral term. 

The  plaintiff's  motion  must  be  denied  with  $1.0  costs  of 
this  motion  to  be  paid  by  him  to  the  defendant. 
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SUPREME  COURT. 
CAROLINE  A.  DAVIES  agt.  THOMAS  DAVIES. 

A  limited  divorce  may  '>o  granted  under  the  Revised  Statutes, to  a  married  woman  for 
cruel  and  inhuman  treatment  by  the  husliand  ;  and  also  for  such  conduct  on  the  part 
of  the  husband  towards  his  wife,  as  may  render  it  unsafe  and  improper  fur  her  to 
live  or  cohabit  with  him. 

It  is  the  duty  of  the  wife,  if  consistent  with  her  safety,  to  live  with  her  husband, 
and  bear  with  his  infirmities  and  ill  temper — husband  and  wife  should  not  be  sep- 
arated lightly  or  without  good  cause.  But  if  his  conduct  be  unbearable,  and  the 
wife  be  in  reasonable  apprehension  of  personal  violence  and  discomfort,  and  the 
conduct  of  the  husband  be  inconsistent  with  her  safety,  she  may  leave  him,  and 
this  court  will  grant  the  releif  demanded. 

Where  the  wife,  after  the  ill  treatment  of  the  husband  towards  her,  continues  to  live 
and  cohabit  with  him  as  before,  the  former  ill  treatment  is  condoned,  and  a  limited 
divorce  will  not  be  grunted  therefor  ,  but,  if  after  such  condonation,  the  ill  treat- 
ment is  continued,  though  of  less  degree,  the  original  cauee  of  action  is  revived, 
and  will  be  deemed  in  life  for  the  purposes  of  decreeing  separation  upon  the  whole 
case  as  presented.  Her  case,  under  such  circumstances,  rests  upon  a  review  of  all 
his  conduct  towards  her  during  their  niarried  life. 

The  question  in  these  cases  is,  had  the  wife  reasonable  ground  to  apprehend  personal 
injury?  Was  she  exposed  to  physical  injury  from  continued  cohabitation?  And 
in  this  connection,  words  of  uienaco  accompanied  by  a  probability  of  bodily  vio- 
lence will  be  sufficient. 

In  cases  of  this  character,  though  the  wife  be  not  entirely  faultless,  and  though  her 
language  and  conduct  may  have  been  in  many  particulars  irritating  and  provoking, 
still,  all  due  allowance  is  to  be  given  to  human  frailty.  The  conduct  of  the  hus- 
band and  his  treatment,  as  provocative  of  her  conduct  and  behavior ;  the  position 
and  standing  in  life,  of  the  parties,  their  degree  of  refinement,  and  all  tlit^  circum- 
stances of  the  case  as  presented,  are  to  be  examined  and  considered  by  the  court 
iu  granting  or  refusing  the  relief  prayed  for  in  the  complaint. 

Seventh  District:  Special  Term,  April,  ISO 9. 

ACTION  for  limited  divorce.  This  action  was  brought  b.y 
Caroline  A.  Davies  against  Thomas  Davies.  The  parties  were 
married  in  February,  1SG3.  Previous  to  the  marriage,  the 
plaintiff  had  been  the  defendant's  housekeeper — There  were 
no  children  born  of  the  marriage — No  difficulty  occured  be- 
tween the  parties  till  about  January,  1SGG.  About  that 
time,  a  voung  Woman,  known  to  both  parties,  came  to  their 
house  as  a  visitor,  and  soon  after  her  arrival,  the  plaintiff  saw 


46  NEW  YORK  PEACTICE  REPORTS. 

Davies  agt.  Davies. 

or  suspected  a  too  close  intimacy  between  this  young  wo- 
man and  her  husband,  the  defendant.  This  gave  rise  to 
much  difficulty,and  the  plaintiff  repeatedly  remonstrated  with 
the  defendant  on  the  subject,  and  at  times  made  somewhat 
harsh  accusations  of  adultery  between  them.  Several  acts 
of  intimacy,  not  amounting  to  proof  of  adultery,  were 
sworn  to  by  the  plaintiff  on  the  hearing  before  the  referee, 
who  took  the  testimony  in  the  case.  From  this  time,  there 
was  estrangements  and  repeated  quarrels  between  the  plain- 
tiff and  defendant  on  the  subject  of  this  young  -woman,  the 
plaintiff  insisting  that  she  should  leave  the  house,  the  defen- 
dant insisting  upon  her  staying  to  conclude  her  visit.  Dur- 
ing these  altercations,  violent  and  unseemly  language  was 
frequently  used  by  both  parties,  the  defendant  using  pro- 
fane and  in  some  instances  indecent  language  towards 

O         O 

his  wife,  calling  her  unchaste  and  reproaching  her  on 
account,  as  he  termed  it,  of  her  homeliness  and  un- 
attractive appearance.  She  retorted,  accusing  him  of 
illicit  intercourse  with  the  young  woman  in  question,  of  at- 
tempting to  poison  her,  the  plaintiff,  and  at  times  when  ex- 
cited by  .his  actions  and  language,  used  improper  language, 
calculated  to  irritate  and  provoke.  The  defendant  several 
times,  threatened  her  life,  and  personal  violence  toward  her. 
This  state  of  affairs  continued  until  July,  1866,  when  it  cul- 
minated in  a  serious  quarrel  between  the  plaintiff  and  de- 
fendant, during  which,  the  defendant  choked  the  plaintiff, 
committed  severe  personal  violence  upon  her,  and  struck 
her  a  blew  with  his  fist  upon  the  left  temple,  severing  the 
temporal  artery,  and  endangering  the  plaintiff's  life. 

The  plaintiff  after  this  continued  to  live  and  cohabit  with 
the  defendant,  but  their  relations  were  by  no  means  pleasant 
or  agreeable.  For  a  few  days,  at  intervals,  they  would  live 
quiet  arid  peaceably,  when  the  smouldering  fires  would  again 
burst  forth,  and  violent  and  abusive  criminations  and  recrim- 
inations were  the  result.  He  at  times  would  continue  his 
threats  of  personal  violence  and  apply  to  the  plaintiff  op- 
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probrious  names  and  epithets,  and  she  would  repeat  her 
charges  of  adultery  and  reply  to  the  defendant  in  harsh 
terms  and  language.  So  they  lived  together  down  to  Octo- 
ber, ISbG,  when,  one  Sunday  morning  they  had  another 
quarrel,  during  which  the  defendant,  ra'ised  his  boot  and 
threatened  the  plaintiff  that  "if  she  did  not  go  out  of  -.'  n 
room  pretty  lively,  he'd  knock  it  over  her  head."  Defen- 
dant also  conducted  himself  at  this  time  in  a  very  violent 
and  abusive  manner  toward  the  plaintiff,  telling  her  sh( 
should  go  to  states  prison,  and  shaking  the  coffee  pot  in  hei 
face,  using  at  the  same  time  profane  and  abusive  languag; 
towards  the  plaintiff,  saying  "he  wanted  nothing  more  to  do 
with  her,  that  if  it  was  not  Sunday,  he  would  throw  her 
out  of  doors,  that  he  would  throw  or  boot  her  friends  out 
of  the  house  if  they  came  to  see  her,"  and  conducted  him- 
self with  great  violence  and  impropriety. 

On  the  Tuesday  following,  the  plaintiff  left  the  defendant's 
house,  and  went  to  her  brother's  to  reside.  She  testifies, 
"  given  up  all  hope  that  there  was  any  safety  or  peace  of 
mind  any  further." 

This  action  was  commenced  December  28,  1SG7. 

JOHX  C.  CHUMASERO  &  C.  C.  DAVISOX,  for  plaintiff. 
J.  II.  MARTINDALE,  for  defendant. 

By  tltc  court,  E.  DARWIN  SMITH,  J.  It  is  'perfectly  evi- 
dent I  think,  from  the  proofs  in  this  action,  that  the  parties 
cannot  live  peaceably  together  and  perform  their  proper  con- 
jugal duties  towards  each  other.  The  spirit  and  temper  of 
both  of  them  forbid  it.  The  defendant  had  confessedly  lost 
ail  attachment  and  respect  for  his  wife,  and  clearly  desired 
to  be  rid  of  her,  before  she  left  him.  As  they  must  there- 
fore live  apart  hereafter,  the  question  presented  to  the  court 
is,  whether  such  separation  can  and  ought  to  be  legalized,  so 
as  to  permit  them  to  live  thus  apart,  without  further  strife 
and  in  apparent  decency  and  quiet.  It  is  the-  duty  of  the 
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wife  to  live  with  her  husband  and  put  up  with  his  ill  nature 
and  petulance,  and  bear  with  his  infirmities,  if  she  can  do  so 
with  safety  to  her  person  and  without  great  personal  appre- 
hension and  discomfort.  Husband  and  wife  should  not  be 
lightly  separated  or  without  good  cause. 

Under  our  statute,  a  limited  divorce  or  separation  from 
bed  and  board  may  be  granted  to  a  married  woman  for  cruel 
and  inhuman  treatment  by  the  husband,  and  also  for  such 
conduct  on  the  part  of  the  husband  toward  his  wife,  as  may 
render  it  unsafe  and  improper  for  her  to  cohabit  with  him, 
(2  Revised  Statutes,  cliap.  8,  part  2,  article  4,  p.  186), 

I  think  there  can  be  no  doubt  that  the  defendant's  treat- 
ment of  his  wife  on  the  23d  day  of  July,  I860,  as  they  both 
describe  the  scene  and  transaction,  was  such  cruel  and  inhu- 
man treatment  as  would  warrant  a  divorce  according  to  all 
the  cases.  (Vid.  10,  Paige  22;  Whispell  agt.  Whispell,  4  J5«r&., 
220  ;  17  Abb.,  21).  But  the  plaintiff  continued  to  cohabit 
with  the  defendant  afterwards,  until  about  the  last  of  Octo- 
ber, 1SG7,  when  she  left  his  house — a  period  of  about  fifteen 
months — this  continued  cohabitation  for  so  long  a  period 
after  the  ill  treatment  of  July,  1S66,  implies  a  forgiveness  of 
such  treatment,and  a  purpose  to  retain  her  conjugal  relations 
with  the  defendant,  and  to  trust  to  his  good  treatment  fur 
the  future.  After  such  a  lapse  of  time  and  such  forgiveness, 
the  court  would  not  grant  a  divorce  for  such  ill  treatment,  if 
in  the  interval,  the  defendant  had  treated  his  wife  kindly 
and  given  her  no  further  cause  of  complaint.  The  wife 
must,  under  such  circumstances,  be  deemed  to  have  elected 
to  abide  with  her  husband  and  trust  to  his  assurances  of 
amendment  and  future  good  treatment.  But  if  she  has  oc- 
casion to  complain  of  his  treatment  afterwards,  she  is  not 
debarred  the  right  to  refer  to  such  ill  treatment,  and  bring  the 
same  forward  as  a  part  of  her  ground  for  the  belief  that  she 
cannot  safely  continue  to  cohabit  with  him.  Her  case  rests  up- 
on a  review,  under  such  circumstances,  of  all  his  conduct  to- 
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wards  her  during  their  married  life,  and  not  upon  any  single 
act. 

The  question  at  all  times  in  this  class  of  cases,  is,  had  the 
plaintiff  reasonable  ground  of  apprehension  in  regard  to  her 
personal  safety  at  the  time  she  left  her  husband  ?  Had  she 
any  ground  to  believe  that  she  was  exposed  to  any  physical 
injury  by  a  continuance  of  her  cohabitation  with  her  hus- 
band? (1  Bishop  on  Marriage  and  Divorce,  §715,  16,  17). 
There  must  be  in  all  cases  ill  treatment  and  personal  injury, 
or  a  reasonable  apprehension  of  personal  injury,  (Whispell 
agt.  Whispett  supra  219).  Words  of  menace,  accompanied 
by  a  probability  of  bodily  violence  will  be  sufficient,  (id.) 

The  testimony  of  the  wife  in  this  case,  if  believed,  I  think 
fully  establishes  the  fact,  that  the  plaintiff  was  more  or  less 
exposed  to  personal  violence  during  her  cohabitation  with 
the  defendant  from  the  time  of  her  recovery  after  the  injury 
inflicted  upon  her  by  the  defendant  in  July,  1866,  until  she 
finally  left  him.  She  testified,  that  he  made  frequent  threats 
of  personal  violence.  He  threatened  at  one  time,  to  pitch 
her  out  of  the  sleigh,  if  she  got  in,  and  give  her  a  horse- 
whipping. 

On  Sunday  evening,  before  she  left  him,  after  some  alter- 
cation between  them,  she  says  ''he  raised  his  boot,  and 
said:  ll if  I  did  not  go  out  of  the  room  pretty  lively,  he 
would  knock  it  over  my  head."  On  the  same  morning  at 
breakfast,  after  some  conversation  about  the  "  young  wo- 
man" Helen,  who  I  should  think  had  been  the  chief  cause 
of  the  jealousy,  suspicion  and  trouble  between  these  parties, 
she  says,  ''he  jumped  up,  and  took  the  coffee  pot  and  com- 
menced shaking  that  in  my  face."  She  also  testifies,  that, 
on  this  occasion,  he  also  said,  "he  didn't  want  to  have  any- 
thing more  to  do  with  me."  He  also  said,  ''  if  it  was  not 
Sunday  morning,  he  would  throw  me  out  of  doors." 

These  instances  of  assault  and  menaces,  and  threats*  of 
personal  violence,  tend  to  prove  that  he  was  capable  of  us- 
ing such  violence  upon  her  person,  and  gave,  I  think,  ground 
VOL.  XXXVII.  4. 
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of  reasonable  apprehension  on  her  part,  that  she  might  suf- 
fer personal  injury  if  she  continued  to  cohabit  with  him. 

It  is  true  that  Mr.  Davies  denies  much  of  this  testimony, 
but  I  am  inclined  to  think  that  I  should  rather  believe  the 
plaintiff  than  the  defendant  when  their  testimony  comes  in 
conflict,  and  for  the  reason  that  her  statement  is  affirmative, 
and  his,  simply  denial,  and  also  that  he  admits  much  that 
tends  to  coroborate  her  statements.  He  admits  the  personal 
violence  used  in  July,  1S6G,  and  the  use  of  frequent  harsh 
language  towards  her,  and  the  threat  to  throw  her  out  of 
the  sleigh,  and  also  for  the  reason,  that  the  testimony  upon 
the  whole,  shows  that  he  possessed  a  violent  temper  and  had 
clearly  lost  all  affection  for  his  wife  and  wished  to  be  rid  of 
her,  and  was  just  in  that  frame  of  mind  when  she  left  him, 
to  do  just  what  she  says,  he  threatened  to  do.  This  view 
is  strongly  confirmed  by  the  letter  produced,  which  he  wrote 
soon  after  she  left  him,  and  when  his  passions  were  not  ex- 
cited by  any  immediate  provocation  upon  her  part.  In  that 
letter  to  her  brother,  he  writes,  that  he  proposes  to  com- 
mence^, suit  in  the  courts  for  a  divorce  ;  and  says  also :  "I 
have  made  up  my  mind,  the  foolish,  simple,  but  black- 
hearted woman  will  never  live  with  me  again."  This  letter 
is  dated  November  11,1867,  and  must  have  been  written  ten 
days  or  two  weeks  probably,  after  the  plaintiff  left  the  de- 
fendant's house. 

It  is  quite  apparent  that  the  plaintiff  did  not  behave  well 
herself,  that  her  language  and  conduct  were  in  many  particu- 
lars unbecoming  and  provoking.  Perhaps,  however,  it  was 
about  such  language  as  might  be  expected  from  a  woman  in 
her  situation  and  grade  of  life,  and  of  her  state  of  refine- 
ment, rendered  jealous,  and  aggravated  by  the  defendant's 
treatment  of  her  in  keeping  another  and  a  handsomer  wo- 
man in  the  ilvmily,  under  the  circumstances  detailed  in  the 
evidence,  and  a  woman  too,  whom  he  seemed  to  admire  and 
*Jtrcfit'\vith  more  kindness  and  attention  than  his  wife.  Many 
of  the*:  plaintiff's  fears  and  suspicions  were  undoubtedly 
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groundless,  but  they  were  probably  honestly  entertained  and 
were  caused  by  him,  and  were  rather  fostered  than  allayed 
by  his  conduct  towards  Miss  Button,  in  the  presence  of  his 
wife. 

Upon  the  whole  case,  and  a  review  of  his  whole  conduct 
towards  the  plaintiff  during  the  period  of  their  whole  cohabit- 
ation as  husband  and  wife,I  think  I  must  find  that  his  treat- 
ment of  her  was  cruel  and  inhuman,  and  that  she  had  when  she 
left  him, reasonable  ground  of  apprehension  of  personal  injury 
in  case  she  continued  to  cohabit  with  him,  and  that  her  con- 
duct towards  him  was  not  sufficiently  culpable  to  debar  her 
of  her  right  to  a  divorce  from  bed  and  board,  and  a  suitable 
provision  for  her  support.  I  must  therefore  so  decree,  and 
direct  a  reference  to  some  member  of  the  bar  to  ascertain 
what  would  be,  under  the  circumstances,  a  suitable  provision 
to  be  made  by  him  for  her  support  and  alimony. 
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NEW  YORK  COMMON  PLEAS. 
OWEN  MAERY  agt.  FREDEICK  P.  JAMES  &  EDWAED  D.  JAMES. 

A  landlord  is  not  entitled  to  an  injunction  to  restrain  summary  proceedings  instituted 
against  his  tenants,  by  anoth'er  person  claiming  to  be  the  owner  of  the  lease  of 
the  same  premises,  where  the  landlord  is  not  made  a  party  to  such  summary  pro- 
ceedings. 

And  it  does  not  make  the  case  any  stronger  for  the  landlord  that  he  requires  the 
testimony  of  the  city  judge,  before  whom  the  summary  proceedings  are  pending, 
as  a  witness ;  where  the  principal  object  of  such  testimony  appears  to  be  to  con- 
tradict or  shake  the  credibility  of  a  party  prosecuting  the  summary  proceedings  by 
the  production  ot  certain  affidavits  of  such  party,  filed  with  the  city  judge  in  a 
former  proceeding. 

The  Citij  Judge  of  New  York  has  equal  jurisdiction  with  the  Eecorder  of  summary 
proceedings  to  recover  the  possession  of  land. 

General  Term,  February,  1S69. 

The  facts  are  sufficiently  stated  in  the  opinion. 

E.  D.  JAMES,  appellant  in  person. 

F.  B.  H.  BRYAN,  for  respondent. 

By  the  court,  BARRETT,  J.  It  is  difficult  upon  the  papers 
submitted,  to  ascertain  the  precise  point  presented  by  this 
appeal,  and  our  labors  would  have  been  greatly  aided  arid 
doubtless  abbreviated  by  an  oral  argument.  The  difficulty 
to  which  I  refer  will  be  best  illustrated  by  a  brief  reference 
to  the  salient  facts  and  to  the  present  posture  of  the  case  it- 
self. The  plaintitf  avers  that  he  is  the  owner  of  a  valuable 
lease  of  the  premises  No.  Ill  West  twenty-ninth  street,  in 
this  city,  and  that  certain  persons,  whose  names  are  unim- 
portant for  the  purposes  of  this  dicussion,  occupy  the  pre- 
mises as  his  tenants.  The  general  title  to  the  premises,  as 
well  as  the  manner  in  which  the  plaintiff  acquired  the  lease 
and  became  landlord  of  the  persons  in  possession  is  also  set 
out,  but  it  will  not  be  necessary  to  refer  to  it.  The  charge 
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in  brief  is,  that  the  defendants,  confederating  together  to 
obtain  possession  of  the  premises,  have  fraudulently  con- 
cocted an  apparent,  but  really  sham  title,  which  now  vests 
in  the  defendant,  Frederick  P.  James.  The  various  links  in 
the  formation  of  this  alleged  fraudulent  chain  of  title  are  set 
forth,  and  the  plaintiff  then  avers  that,  as  a  part  of  the 
scheme,  the  defendant,  E.  D.  James,  acting  as  the  agent  of 
F.  P.  James,  has  instituted  summary  proceedings  before  the 
city  judge,  for  the  purpose  of  ejecting  the  plaintiff's  tenants, 
untruly  alleging  therein  that  F.  P.  James  rented  the  pre- 
mises to  certain  persons  named  Jackson,  Denniston,  Waugh 
and  Teller,  who  on  their  part  have  sublet  to  the  plaintiffs 
tenants,  "  so  as,"  to  quote  the  language  of  the  complaint, 
"to  draw  the  legal  relation  by  derivation  of  landlord  and 
tenant  between  him,  the  said  F.  P.  James,  and  the  said  ten- 
ants of  him,  the  said  plaintiff."  The  plaintiff  is  not  made  a 
party  to  these  proceedings,  but  his  tenants  have  appeared 
therein,  and  deny  that  they  rented  from  James'  alleged  ten- 
ants, or  that  they  know  any  landlord  save  the  plaintiff.  It 
is  further  stated  that  proceedings  of  a  similar  character 
had  been  previously  instituted  by  E.  D.  James  before  the 
city  judge,  wherein  his  preliminary  affidavits  were  contra- 
dictory, and  that  the  city  judge  is  a  necessary  witness  for 
the  plaintiff's  tenants  in  the  proceeding  now  sought  to  be 
enjoined,  for  the  purpose  of  producing  his  records  and  prov- 
ing these  affidavits ;  and  it  is  charged  that  the  proceedings 
in  question  were  instituted  before  the  city  judge  for  the  in- 
equitable purpose  of  depriving  the  plaintiff's  tenants  of  the 
benefit  of  that  officer's  testimony.  Upon  substantially  these 
averments  the  plaintiff  prays  that  the  summary  proceedings 
in  question  may  be  restrained,  and  that  the  defendants  may 
be  enjoined  from  instituting  any  proceedings  tending  to  dis- 
turb the  possession  of  the  plaintiff  and  his  tenants,  other 
than  a  regular  action  of  ejectment. 

It  is  evident  that  judge  BRADY,  who  granted  the  injunction, 
did  not  consider  the  plaintiff  entitled   to  such  sweeping  re- 
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lief,  as  his  order  expressly  reserved  to  the  defendants  the 
right  to  institute  summary  proceedings  before  the  justice  of 
the  district  court,,  within  whose  jurisdiction  the  premises 
were  situated.  Why  this  permission  was  not  extended  so  as 
to  include  the  other  officers  —  the  mayor,  recorder  and  jus- 
tices of  the  marine  court  —  upon  whom  jurisdiction  in  these 
proceedings  is  conferred,  does  not  appear,  but  the  fact  that 
such  proceedings  were  permitted  at  all,  shows  that  the  in- 
junction was  aimed  solely  at  the  particular  proceeding  then 
pending,  and  that  the  facts  were  deemed  insufficient  to  war- 
rant the  general  injunction  prayed  for.  In  that  opinion  I 
entirely  concur,  for  reasons  to  which  I  will  presently  avert  5 
but  I  go  further,  and,  after  careful  consideration,  I  think  the 
facts  were  insufficient  to  support  even  the  limited  injunction 
granted. 

In  the  aspect  of  the  case  upon  which  this  particular  pro- 
ceeding and  that  alone  \vas  restrained,  the  equity  of  the 
complaint  consists  simply  in  the  averments  respecting  the 
testimony  of  the  city  judge.  Now,  how  is  the  plaintiff'  pre- 
judiced by  the  inability  of  his  tenants  to  procure  that  testi- 
mony ?  He  is  neither  a  party  to  the  proceedings,  nor  in 
any  legal  sense  privy  to  them.  Neither  his  title  nor  James' 
can  be  tried  therein.  If  the  relation  of  landlord  and  tenant 
really  exists  by  agreement  between  himself  and  these  ten- 
ants, it  cannot  be  disturbed  by  a  proceeding  in  which  the 
only  issues  are  whether  that  same  relation  exists  by  agree- 
ment between  other  and  distinct  persons,  and  whether  these 
tenants  in  occupation  have  (illegally,  if,  as  the  plaintiff 
states,  they  are  really  his  tenants)  attorned  to  any  such 
other  persons.  These  tenants  can  only  be  disturbed  by 
James  in  case  they  have,  in  violation  of  their  duty  to  the 
plaintiff,  assumed  the  position,  by  express  agreement,  and 
not  by  mere  operation  of  law,  of  subtenants  of  James'  al- 
leged tenants.  The  proceeding  being  based,  therefore/  upon 
the  existence  of  an  agreement  which,  if  entered  into,  was  a 
practical  denial  of  the  plaintiff's  title,  and  upon  alleged 
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facts,  with  which  neither  the  plaintiff  nor  his  assigns  are  in 
any  wise  connected,  this  action  cannot  be  sustained  on  the 
ground  of  the  landlord's  duty  to  protect  his  tenants  in  the 
quiet  enjoyment  of  the  demised  premises.  The  plaintiff, 
therefore,  really  has  no  interest  in  the  summary  proceedings. 
They  cannot  affect  the  relations  subsisting  between  the  ten- 
ants and  himself,  and  should  they  even  result  favorably  to 
James,  and  thus  enable  him  to  acquire  actual  possession — a 
most  unlikely  contingency  upon  the  facts  before  us — still, as 
against  the  plaintiff,  he  would,  if  devoid  of  title,  be  as  much 
a  mere  trespasser  as  though,  without  any  proceeding,  the 
premises  had  been  collusively  abandoned  to  him  by  the 
plaintiff's  tenants.  It  is  for  the  tenants  therefore,  (for  they 
alone  are  interested  in  the  proceedings),  to  complain  if  un- 
justly deprived  of  testimony.  The  result,  however,  would 
have  been  the  same  if  the  action  had  been  instituted  by  the 
tenants. 

A  very  strong  case  should,  in  my  judgment,  be  presented 
to  justify  a  court  of  equity  in  restraining,  upon  such 
grounds,  the  exercise  of  legitimate  functions.  Other 
any  judge  may  be  ousted  of  his  lawful  jurisdiction,  bjr  a 
loose  affidavit,  claiming  generally,  upon  the  atfrice  of  coun- 
sel, that  he  is  a  necessary  and  material  witness  for  one  sille 
or  the  other.  The  utmost  that  can  be  gleaned  from  the 
plaintiff's  complaint  and  affidavits  is,  that  the  city  judge 
may,  by  producing  the  records  of  the  previous  proceedings, 
shake  the  credibility  of  E.  D.  James.  Surely  this  does  not 
make  the  city  judge  "a  necessary  and  material  witness  for 
the  plaintiff's  tenants,  without  the  benefit  of  whose  testi- 
mony they  cannot  safely  proceed  to  trial."  Ought  we,  from 
that  slight  circumstance,  prevent  the  exercise  of  a  lawful 
jurisdiction?  We  are  not  even  assured  that  E.  D.  James 
will  be  a  witness  in  those  proceedings,  nor  that  his  testimo- 
ny is  likely  to  affect  the  result,  nor  that  the  plaintiff  fes  in- 
effectually requested,  either  the  judge  to  have  these  previous 
affidavits  before  him  at  the  trial,  or  his  adversary  to  admit 
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them.  There  is  nothing  but  the  bald  fact  that  the  judge 
lias  in  his  posession  certain  records,  in  which  are  embodied 
affidavits  made  by  E.  D.  James,  conflicting  in  respect  to  the 
alleged  term  of  hiring  with  each  other  and  with  that  upon 
which  these  last  proceedings  are  founded.  It  appears  also 
by  the  plaintiff's  own  papers  that  the  tenants  have  it  in  their 
power,  not  only  to  contradict,  but  actually  to  impeach  the 
witness,  in  question;  and  thus  the  testimony  upon  the  al- 
leged deprivation  of  which  the  equity  of  the  complaint  rests, 
will  probably  be  merely  cumulative.  The  interference 
claimed  should  be  most  sparingly  exercised,  and  only  upon 
facts,  the  extreme  opposite  in  strength  and  importance  of  the 
exceedingly  slight  averments  here  presented.  It  should,  in 
fact,  be  made  to  appear,  clearly  and  unmistakably,  that  the 
judicial  testimony  is  not  of  itself  privileged,  and  that  its 
absence  would  involve  a  complete  denial  of  justice. 

This  disposes  of  what  I  understand,  from  the  nature  of 
the  injunction  granted,  to  be  the  real  question  argued  at 
special  term,  but  as  the  motion  to  dissolve  may  possibly 
have  been  denied  upon  the  ground  that  the  plaintiff  was  en- 
titled to  a  general  restraint  of  any  summary  proceedings 
whatever,  it  becomes  necessary  to  consider  that  question 
without  reference  to  the  permission  to  proceed  before  the 
district  court  judge,  (which,  if  that  view  be  correct, 
should  not  have  been  embodied  in  the  original  order),  and 
apart  from  the  special  facts  upon  which  the  particular  pro- 
ceedings before  the  city  judge  were  sought  to  be  restrained. 
I  have  already  expressed  my  concurrence  in  the  opinion  up- 
on that  head  which  judge  BHADY  must  have  entertained 
when  the  permission  referred  to  was  engrafted  upon  the 
original  order  ;  and  my  reasons  therefor,  so  far  as  they  are 
based  upon  the  plaintiff's  want  of  interest  in  or  privity  with 
the  proceedings,  have  been  sufficiently  expressed.  It  may 
be  added  that  the  only  cases  where,  in  view  of  the  stringent 
provisions  of  the  statute,  (2  II.  S.  Edmonds1  ed'n.,  ]>.  5-3;3, 
$  47),  these  proceedings  should  be  enjoined,  are  cases  of 
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fraud,  sip-prise  or  undue  advantage,  (Smith  agt.  Moffat,  1 
Barb.,  65;  Wordsworth  agt.  Lyon,  5  Hoiv.,  Pr.R.,  463;  Hyatt 
agt.  Burr,  8  How.  Pr.R.,  168  ;  Duigan  agt.  Hoyan,  \  Bosic., 
46-5,  ivhcre  the  subject  was  exhaustively  considered ',  Bokee  agt. 
Hamersley,  16  7/ow.  Pr.  .ft.,461  ;  Marks  agt.  Wilson,  11  ylM. 
7?.,  87 ;  Seaback  agt.  McDonald,  id.,  95 ;  -4a;w  agt. 
Baum,  4  ylM.  JV.  £,  65)  ;  not  these  acts  generally  or  collat- 
erally, but  fraud  under  cover  of  these  proceedings,  or  sur- 
prise or  undue  advantage  in  their  conduct ;  such,  for  in- 
stance, as  the  service  of  the  summons  so  short  a  time  before 
the  hour  fixed  for  its  return  as  to  render  it  physically  im- 
possible for  the  tenant  to  reach  the  court-room  before  the 
hearing.  (Griffin  agt.  Broicn,  28  How.  Pr.  Pi.,  4  ;  Cure  airt. 
Crawford,  5  How.  Pr.  E.,  293,  which  was  correctly  decided 
upon  its  particular  facts,  although  the  reasoning,  like  that 
of  Capet  agt.  Parker,  1  Code  Pi.  N.  S.,  90,  has  long  since 
been  overruled ;  Forrester  agt.  Wilson,  1  Diter,  624;  the 
facts  of  which  case  are  more  fully  detailed  in  Duiyan  agt. 
Hogan,  above  cited.)  Here  there  is  neither  fraud  nor  sur- 
prise, nor  undue  advantage  in  the  proceedings  themselves. 
The  tenants  have  had  full  notice,  have  interposed  their  de- 
fense, and  adjourned  the  proceedings  for  a  regular  and  orderly 
trial.  The  fraud  complained  of,  consists  in  the  falsity  of 
the  affidavit  upon  which  the  proceedings  are  based  ;  but 
that  is  the  very  matter  at  issue  and  to  be  there  tried.  With 
the  object  and  intent  of  the  defendants  in  seeking  that  trial 
we  have  nothing  to  do.  The  respondent  raises  the  additional 
point  that  the  city  judge  has  no  jurisdiction  in  summary 
proceedings. 

That  question  is  not  to  be  tested  by  injunction,  but  by 
prohibition,  if  before  judgment,  or  thereafter  by  action,  if 
damage  has  been  sustained.  I  have  no  doubt,  however, 
that  the  jurisdiction  exists.  The  decision  of  the  court  of 
appeals  in  Xasli  agt.  The  People,  33  How.  Pr.  P.  3S4,  docs 
not  affect  the  question,  as  it  was  merely  held  that  the  re- 
corder, for  the  reasons  there  given,  had  no  authority  to  issue 
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the  writ  of  habeas  corpus,  while  that  officer  is  expressly 
named  in  the  statute  with  respect  to  summary  proceedings. 
The  city  judge,  then,  being  vested  by  law  with  the  judicial 
powers  and  functions  of  the  recorder,  jurisdiction  being  ex- 
pressly conferred  upon  the  latter  officer  by  the  statute,  and 
the  character  of  the  proceedings  being  unquestionably  judi- 
cial, the  point  is  fully  disposed  of.  The  order  should  be  re- 
versed and  the  injunction  dissolved. 
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SUPREME  COURT. 

ANSON  "VV.  JOHNSON  agt.  ELISHA  CROFOOT,   Sheriff  of 
Lewis  Count}7. 

The  lease  of  a  dairy  farm  with  a  certain  number  of  cows  and  other  personal  prop- 
erty for  two  years  at  a  certain  rent  per  annum,  payable  at  a  certain  time  made 
and  executed  by  landlords  to  a  tenant,  which  contained  a  clause  as  follows: 
"The  party  of  the  first  part  (landlords)  are  to  have  full  title  with  the  privilege 
of  taking  possession  at  any  and  at  all  times,  of  any  and  all  products  of  the  farm 
in  payment  of  the  balance  due  on  the  rent  at  the  time  of  its  payment." 

Held,  that  this  clause  operated  in  favor  of  the  landlords  and  their  assignee  as  a 
mere  security  for  money,  and  was  necessarily  in  the  nature  of  a  chattel  mortgage  ; 
and  the  tenant  being  in  possession  of  the  farm  and  its  products  by  an  absolute 
lease,  with  the  above  exception,  and  the  lease  never  having  been  filed  as  a  chat- 
tel mortgage,  the  products  of  the  farm  were  liable  to  execution  and  sale  for  the 
tenant's  debts ;  no  default  having  been  made  in  the  payment  of  rent.  * 

Fifth  District,   General  Term,   October,  1S68. 

Before  BACON,  MORGAN,  MULLIN  and  FOSTER,  Justices. 

MOTION  for  a  new  trial  on  the  part  of  the  plaintiff  upon 
a  verdict  for  the  defendant  under  the  direction  of  the  Judge. 

On  the  5th  day  of  November,  1S6G,  Miller  &  Rumble 
leased  to  one  Barton  E.  Tifft  a  dairy  farm  in  the  town  of 
Pinckney,  Lewis  County,  with  40  cows  and  some  other  per- 
sonal property,  for  the  term  of  two  years  from  December  1, 
1SGG,  at  the  yearly  rent  of  $750.  The  lease  provided  that 
the  milk  of  the  dairy  should  be  taken  to  a  neighboring 
cheese  factory  to  be  manufactured  into  cheese,  arid  when 
sold  five-eighths  of  the  proceeds  to  be  paid  to  the  landlord 
upon  the  rent,  and  at  the  last  sale  of  cheese  the  tenant  wras 
to  pay  the  balance  of  rent,  if  any  remained  due.  The 
lease  also  contained  the  following  clause : 

tl  The  party  of  the  first  part  are  to  have  full  title  with 
the  privilege  of  taking  at  any  and  all  times,  of  any  and  all 
products  of  the  farm  in  payment  of  the  balance  due  on  the 

•NOTE. — See  Van,  Hoozer  agt.  Cory,  34  Barb.,  9 :      and  Andrew  agt.  Ifeiccomb, 
32  JV.  I'.,  4>7. 
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rent  at  the  last  factory  sale,  at  which  such  milk  is  drawn 
and  left  unpaid  by  the  party  of  the  second  part." 

The  lease  also  provided  that  the  tenant  "  should  feed  out 
the  hay  and  straw  in  a  careful  and  farmerlike  manner,  to  cut 
and  get  in  good  order  all  the  hay"  and  in  case  of  deficiency 
of  hay  or  straw  on  the  farm  to  feed  the  stock,  then  the 
landlord  was  to  furnish  such  deficiency. 

The  landlord  also  reserved  in  the  lease  the  right  to  re-en- 
ter and  take  possession  of  the  farm  at  any  time  between  the 
first  day  of  December  and  the  first  day  of  March,  in  each 
year,  in  case  he  sold  the  farm  during  the  term  of  the  lease. 
Tifft,  the  tenant,  went  into  the  possession  of  the  farm  and 
personal  property  shortly  after  the  execution  of  the  lease. 
On  the  Sth  day  of  July,  1867,  Miller  and  Rumble,  the  les- 
sors, sold  the  farm  and  assigned  their  interest  in  the  lease  and 
personal  property  to  the  plaintiff  in  this  action.  The  plain- 
tiff never  had  possession  of  the  farm  or  personal  property, 
but  Tifft  continued  in  possession  as  tenant  under  the  lease 
from  Rumble  and  Miller.  On  the  9th  of  August,  1S67, 
Ballard  and  Hanchett  of  Watertown,  recovered  a  judgment 
'in  the  supreme  court,  against  Tifft  the  tenant,  for  $030  upon 
which  an  execution  was  issued  to  the  defendant  as  sheriff  of 
Lewis  county,  August  10,  1SG7,  by  virtue  of  which  he 
levied  upon,  and  sold  about  sixty  tons  of  hay  on  the  farm, 
and  raised  thereon  by  Tifft,  and  being  then  in  his  actual 
possession,  he  being  still  in  possession  of  the  farm. 

The  plaintiff  thereupon  brought  this  action  against  the 
sheriff  for  a  wrongful  taking  and  conversion  of  the  hav, 

O  V        I 

claiming  title  to  it  under  the  clause  in  the  lease,  and  also 
claiming,  that  the  title  to  the  hay  never  passed  to,  or  vested 
in  the  tenant,  but  was  to  remain  on  the  farm  for  the  pur- 
pose of  feeding  the  stock. 

The  cause  was  tried  at  the  Lewis  circuit  in  October, 
1SG7,  before  Justice  MI;LLIN,  and  a  jury  and  the  foregoing 
facts  were  proved  and  it  was  conceded  by  the  plaintiff  that 
the  lease  had  never  been  filed  as  a  chattel  mortgage. 
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At  the  close  of  the  evidence  the  judge  directed  a  verdict 
for  the  defendant,  with  leave  to  the  plaintiff  to  move  to  set 
it  aside  and  for  a  new  trial  at  the  general  term. 

A.  J.  MERENESS,  for  plaintiff. 
D.  O'BmEX,  for  defendant. 

By  tlic  court,  FOSTER,  J.  The  plaintiff  as  between  him 
and  Tiflt,  had  only  the  interest  in  the  hay  in  question  of  a 
chattel  mortgagee  ;  for  such  in  fact  was  the  clause  in  the 
lease  from  Miller  and  Rumble  to  Tifft,  by  which  it  was  stip- 
ulated that  Miller  and  Rumble  were  "to  have  full  title,  with 
the  privilege  of  taking  possession  at  any  and  all  times,  of 
any  and  all  products  of  the  farm  in  payment  of  the  balance 
due  on  the  rent  at  the  last  factory  sale." 

The  lease  to  Tifft  of  the  premises  was  absolute  and  with 
the  exceptions  of  the  proceeds  of  three-fifths  of  the  milk  to 
be  sold  to  the  cheese  factory,  he  was  the  owner,  and  was 
entitled  to  the  possession  of  it  and  the  clause  above  set 
forth  was  a  mere  security  for  money ;  and  necessarily  in  the 
nature  of  a  mortgage.  But  it  is  argued  by  the  counsel  for 
the  plaintiff  that  it  was  not  a  mortgage,  and  that  the  title 
to  such  hay  as  should  grow  on  the  place  did  not  pass  to 
Tifft  because  he  stipulated  in  the  lease  that  he  would  cut  and 
get  in  in  good  order  all  the  hay,  and  that  he  would  feed  out 
the  hay  and  straw  in  a  saving  manner,  and  because  it  was 
further  stipulated  that  he  was  t:to  have  the  privilege  of  keep- 
ing a  span  of  horses  all  the  time,  and  a  third  horse  during 
haying"  which,  it  is  claimed,  is  inconsistent  with  the  idea 
that  the  title  to  the  hay  was  to  be  in  him. 

The  answer  to  the  argument  is  perfectly  manifest.  By 
the  terms  of  the  lease,  Miller  and  Rumble  bound  themselves 
to  supply  all  such  hay  as  was  necessary  to  winter  the  stock 
after  the  hay  and  straw  raised  on  the  place  was  exhausted  ; 
and  therefore,  they  were  interested  in  limiting  the  amount 
of'stock  to  be  kept  and  in  providing  that  all  the  hay  and 
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straw  should  be  saved  and  carefully  used,  as  though   the 
title  to  it  was  in  them. 

The  covenant  on  the  part  of  Tiffb  to  save  all  the  hay  and 
straw,  and  to  carefully  feed  it  to  the  stock,  and  to  keep  but 
two  horses  except  during  haying  time,  was  only  an  agree- 
ment binding  on  him  at  law,  and  if  he  chose  to  keep  more 
horses,  or  to  sell  or  improvidently  use  the  hay,  it  did  not 
authorize  Miller  and  Rumble  to  interfere  with  it,  either  by 
taking  possession  of  it,  (for  they  were  entitled  to  possession 
only  as  security  for  the  unpaid  rent)  or  to  restrain  such  use 
of  it  by  injunction. 

If  so  improperly  used  Miller  and  Rumble  had  but  two 
remedies.  They  could  refuse  to  supply  the  deficiency  thus 
caused  or  sue  at  law  upon  the  broken  covenants. 

As  the  only  title  that  Miller  and  Rumble  had  to  the  hay 
was  that  of  chattel  mortgagees,  that  was  the  title  they  trans- 
ferred to  the  plaintiff  by  the  assignment  to  him  of  the  coun- 
ter-part of  the  lease.  It  wras  never  filed  as  required  by  the 
statute  to  make  it  valid  as  against  the  creditors  of  Tifft. 
Tifft  was  in  the  actual  possession  when  the  levy  and  sale 
took  place,  and  therefore,  the  plaintiff  cannot  recover.  This 
question  strikes  at  the  foundation  of  the  plaintiff's  claim. 
There  is  no  claim  that  the  lease  had  ever  been  filed ;  and 
even  if  there  were  errors  committed  on  the  trial,  a  new  trial 
would  be  useless,  and  I  therefore  see  no  necessity  tor  exam- 
ining the  other  questions  raised  in  the  case. 

A  new  trial  should  be  denied  and  judgment  entered  upon 
the  verdict  for  the  defendant. 

Judgment  accordingly. 
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COURT  OF  APPEALS. 

GEORGE  A.  OSGOOD  and  CYRUS  CURTISS,  receivers  of  the 
COLUMBIAN  INSURANCE  COMPANY,  respondents  agt.  WILLIAM 
LAYTIX  and  others,  appellants. 


If  an  insurance  company,  being  insolvent,  distributes  its  capital  among  its  stockhold- 
ers, thus  placing  it  beyond  the  reach  of  its  creditors,  such  act  is  a  fraud  upon  the 
creditors,  and  fulls  directly  within  the  provision  of  the  statute  (Lairs  of  1858,  p. 
506.  $  1)  which  provides:  That  the  receiver  of  an  insolvent  corporation  may,  for 
the  beuetit  of  creditors,  treat  us  void,  and  resist  all  acts  done,  transfers  and  agree- 
ments made  in  fraud  of  the  rights  of  any  creditor. 

And  in  an  action  by  the  receiver  to  recover,  by  virtue  of  said  statute,  from  the 
stockholders,  it  is  not  necessary  that  the  complaint  should  aver  an  intent,  in  mak- 
ing the  distribution,  to  defraud  the  creditors. 

The  receiver  is  a  trustee  for  all  the  creditors,  and  the  appropriate  party  to  prosecute 
in  their  behalf;  and  all  the  stockholders  who  are  liable  may  and  should  be  in- 
cluded as  defendants  in  the  action. 

If  any  creditors  have  previously  commenced  actions  individually,  against  such  stock- 
holders to  recover  such  fraudulent  distributions,  they  may  be  included  as  defen- 
dants together  with  the  stockholders,  in  an  action  brought  by  the  receiver,  and  re- 
strained by  injunction  from  the  further  prosecution  of  such  action. 


September  Term,  1SG7. 

THE  Columbian  insurance  company  was  organized  as  an 
insurance  company  by  virtue  of  the  general  act  authorizing 
the  organization  of  such  companies. 

The  company  was  dissolved  by  the  judgment  of  the  su- 
preme court,  in  February,  lSGG?and  the  plaintiffs  appointed 
receivers,  who  duly  qualified  and  gave  the  requisite  security. 
In  July,  1SGG,  the  company,  being  insolvent,  paid  a  divi- 
dend of  three  and  one-half  per  cent,  upon  its  stock  to  the 
defendants,  who  were  stockholders  of  the  company;  some 
of  the  defendants  who  were  creditors  of  the  company,  com- 
menced actions,  individually,  against  several  of  the  stock- 
holders separately,  for  the  purpose  of  recovering  from  them 
the  amount  of  the  dividend  received  by  them  respectively. 
Whereupon  the  plaintiffs  commenced  this  action  against  all 
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the  stockholders  of  the  company  who  had  received  divid- 
ends, and  also  against  the  creditors  of  the  company  who  had 
commenced  actions  against  the  stockholders,  demanding  judg- 
ment against  the  stockholders,  severally,  for  the  amount  of 
the  dividends  respectively  received,  and  a  judgment  against 
the  creditors,  perpetually  restraining  them  against  the  prose- 
cution of  suits  against  the  creditors  of  the  company  for  the 
collection  of  the  dividends  received. 

The  defendants,  or  a  portion  of  them,  demurred  to  the 
complaint :  the  stockholders  upon  the  ground  that  the  facts 
stated,  constituted  no  cause  of  action  ;  the  creditors  upon 
the  same  ground,  and  also  that  plaintiffs  had  not  legal  capa- 
city to  sue,  that  there  was  a  defect  of  parties  defendant,  and 
that  several  causes  of  action  were  improperly  united. 

Judgment  was  given  for  the  plaintiffs  upon  the  demurrers 
at  special  term,  which  was  affirmed  on  appeal  at  the  general 
to rm  of  the  supreme  court,  from  which  the  defendants  ap- 
pealed to  this  court. 

ELBRIDGE  T.  GERRY  &  C.  C.  LAXGDELL,  for  appellants. 
D.  D.  FIELD,  for  respondents. 

T>y  tlic  court,  GROVER,  .T.  The  point  presented  by  the 
stockholders  who  have  demurred  is,  that  the  plaintiffs  cannot 
recover  from  them  the  sums  received  as  dividends,  for  the 
reason  that  the  complaint  shows  that  the  same  was  paid  out 
of  capital  and  not  out  of  profits,  and  is  not  therefore  a 
dividend  within  the  meaning  of  the  law,  but  a  misappropria- 
tion of  capital,  and  does  not  therefore  come  within  the 
meaning  of  the  statute.  I  am  at  a  loss  to  discover  how  the 
argument,  that  money  paid  by  the  company  to  its  stock- 
holders, although  paid  as  a  dividend,  is  not  such  in  a  legal 
sense,  if  sound,  can  at  all  benefit  these  defendants.  Sec.  1, 
p.  50G,  Laics  of  1S5S,  among  other  things  provides:  That 
the  receiver  of  an  insolvent  corporation  may,  for  the  benefit 
of  creditors,  treat  as  void,  and  resist  all  acts  done,  transfers 
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and  agreements  made,  in  fraud  of  the  rights  of  any  creditor. 
From  the  facts  stated  in  the  complaint,  it  is  manifest  that  a 
distribution  of  the  capital  of  the  company,  or  any  part  of  it, 
among  the  stockholders,  was  a  fraud  upon  the  creditors. 

It  is  alleged  that  the  company  was  at  the  time  insolvent. 

It  must  be  presumed  that  the  directors,  at  the  time  of  de- 
claring the  dividend,  were  cognizant  of  this  fact,  as  it  was 
the  duty  of  each  to  examine  into  the  affairs  of  the  company 
before  making  a  dividend,  and  when  making  it  to  know  that 
it  was  made  from  net  profits  belonging  to  the  company.  If 
the  company,  being  insolvent,  distributes  its  capital  among 
stockholders,  thus  placing  it  beyond  the  reach  of  its  credi- 
tors, such  act  is  a  fraud  upon  the  creditors,  ands  falls  directly 
within  the  provisions  of  the  statute  above  cited. 

It  is  insisted  by  the  counsel  for  the  stockholders  that  to 
authorize  the  plaintiffs  to  recover,  by  virtue  of  the  above 
statute,  from  the  stockholders,  the  complaint  should  aver  an 
intent  in  making  the  distribution  to  defraud  the  creditors. 
I  do  not  think  this  necessary.  Ignorance  of  facts  that  it 
was  the  duty  of  the  managers  to  know,  not  to  know  which 
•was  gross  negligence,  cannot  excuse  the  managers  and  im- 
part any  virtue  or  validity  to  acts  otherwise  clearly  illegal, 
and  which  were  a  palpable  fraud  upon  the  creditors.  But 
I  do  not  think  the  position  sound.  Sec.  20  of  the  act,  to 
provide  for  the  incorporation  of  insurance  companies,  as 
amended  in  1857,  (4  Edm.  U.S.  p.  2 10),  provides  that.  "No 
dividend  shall  ever  be  made  by  any  company  incorporated 
under  this  act,  when  its  capital  stock  is  impaired,  or  when 
the  making  of  such  dividend  will  have  the  effect  of  impair- 
ing its  capital  stock  ;  and  any  dividend  so  made  shall  subject 
each  of  the  stockholders  receiving  the  same  to  an  individual 
liability  to  the  creditors  of  said  company,  to  the  extent  of 
such  dividend  received  by  him."  This  shows  that  the  legis- 
lature used  the  term  dividend  in  its  popular  sense,  that  is,  a 
sum  of  money  distributed  pro  rata  among  the  stockholders 
without  reference  to  the  source  from  which  it  was  taken  or 
You  XXXVII.  5 
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paid.  The  fact  of  its  being  illegal  to  make  a  dividend  of 
anything  but  net  profits  does  not  at  all  tend  to  show  the 
meaning  of  the  legislature  in  the  use  of  the  word.  The  de- 
sign plainly  expressed  by  the  language  of  the  section  was  to 
prohibit  a  dividend  of  the  capital  among  the  stockholders, 
and  to  preserve  the  same  intact  as  a  fund  for  the  payment 
of  creditors  and  security  of  dealers.  It  follows  that  the 
dividend  in  the  present  case  was  illegal,  and  that  the  stock- 
holders receiving  the  same  are  liable  to  the  creditors  for  the 
amount  by  them  respectively  received. 

The  next  question  is,  how  is  this  to  be  recovered  from  the 
stockholders.  Their  liability  is  to  the  creditorsof  the  com- 
pany. It  is  clear  that  no  one  creditor  of  the  company  can 
maintain  an  action  against  an  individual  stockholder,  for  the 
reason  that  the  liability  created  by  statute  is  to  the  creditors 
generally,  and  not  to  individual  creditors,  thus  creating  a 
liability  to  the  creditors  jointly.  Again,  a  creditor,  if  per- 
mitted individually  to  sue  the  separate  stockholders,  might 
institute  actions  against  each,  although  his  demand  amounted 
to  far  less  than  the  aggregate  liability,  and  he  would  con- 
tinue a  creditor  until  he  had  obtained  satisfaction  of  his 
debt,  and  could  obtain  judgment  in  all  the  actions. 

Again,  in  equity,  this  libility  enures  to  the  creditors,  in 
proportion  to  the  amount  of  their  debts  respectively.  The 
maxim  "  that  equality  among  creditors  is  equity,"  is  appli- 
cable to  the  case.  A  court  of  law  cannot,  in  a  joint  action 
by  all  the  creditors,  work  out  this  equity  and  do  justice  be- 
tween the  parties. 

This  confers  jurisdiction  in  equity,  upon  the  ground  that 
there  is  no  adequate  remedy  at  law.  The  plaintiffs  as  re- 
ceivers are  trustees  for  all  the  creditors,  and  the  appropriate 
parties  to  prosecute  in  their  behalf;  thus  avoiding  the 
troublesome  inquiry  as  to  who  are  creditors  in  the  proceed- 
ing, to  collect  from  the  stockholders  the  several  amounts 
each  is  liable  to  pay.  All  the  stockholders  who  are  liable 
may,  and  should,  be  included  as  defendants  in  the  same 
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action.  There  is  no  difficulty  in  determining  the  amount 
each  is  to  pay  upon  the  trial  of  the  cause,  and  in  case  the 
.whole  amount  of  the  liability  is  not  required  for  the  pay- 
ment of  the  debts  of  the  company,  the  precise  amount  each 
is  to  pay  can  be  determined  in  the  action.  This  course  of 
proceeding  is  also  necessary  to  prevent  multiplicity  of  actions, 
as  there  are  several  hundred  of  stockholders. 

The  above  views  dispose  of  the  case  as  to  the  stock- 
holders. 

The  creditors  insist  they  are  not  proper  parties  to  the 
action  against  the  stockholders,  arid  that  upon  this  ground 
they  are  entitled  to  judgment  upon  the  demurrer.  Equity 
having  the  power  to  enforce  payment  from  the  stockholders, 
and  an  action  having  been  instituted  in  the  proper 
mode  for  that  pui-pose,  which  in  its  result  will  place  the 
fund  in  the  possession  of  the  court  for  distribution  among 
the  creditors,  it  is  the  duty  of  the  court  to  protect  the 
stockholders  from  being  harassed  by  other  actions  instituted 
to  enforce  the  same  liability. 

This  can  only  be  done  by  restraining  such  actions. 

To  enable  the  court  effectually  to  do  this,  those  preditors 
who  have  instituted  such  suits,  and  those  who  threaten  so 
to  do,  are  proper  parties  to  the  action.  The  judgment  ap- 
pealed from  should  be  affirmed. 
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N.  Y.  COMMON  PLEAS. 
ALEXANDER  T.  STEWART  and  others  agt. WILLIAM  C.  POTTER, 

An  order  of  arrest  for  fraud  in  the  purchase  of  goods  by  representing  a  bank  check 
drawn  by  a  third  person  to  the  order  of  the  defendant  given  by  him  in  payment 
therefor,  to  be  good,  and  that  it  would  be  paid  on  presentation  at  the  bank,  can- 
not be  sustained  where  it  appeared  that  on  the  day  of  the  purchase  and  on  the 
subsequent  day,  the  drawer  of  the  check  had  sufficient  funds  in  the  bank  for  the 
payment  of  said  check,  but  that  he  closed  his  account  with  the  bank  on  the  day 
previous  to  the  presentation  of  the  check  at  the  bank  in  the  course  of  regular 
bank  exchanges — there  being  no  evidence  connecting  the  defendant  with  the  clos- 
ing of  the  bank  account,  and  no  insolvency  of  the  drawer  of  the  check  shown. 

Although  cotemporaneous  acts  of  fraud  of  a  similar  character  with  the  one 
charged  in  the  action,  are  undoubtedly  material  in  actions  of  this  kind,  yet  they 
must  be  proved  as  other  facts  are,  not  by  hearsay. 

General  Term,  DALY,  BRADY  and  BARRETT,  Judges. 

Heard,  October,  1868.     Decided,  April,  1869. 

Tins  was  an  appeal  from  an  order  denying  a  motion  to  set 
aside  an  order  of  arrest.  The  facts  are  fully  stated  in  the 
opinion  of  the  court. 

IRA  D.  WARREN,  for  -appellant. 
H.  II.  RICE,  for  respondent. 

By  the  court,  BARRETT  J.  The  defendant  appeals  from  the 
denial  of  his  motion  to  vacate  an  order  of  arrest  which  had 
been  issued  against  him  upon  the  following  facts. 

On  the  29th  of  July,  1865,  he  purchased  some  goods  at 
the  plaintiff's  store,  and  gave  in  payment  a  check  of  one 
Downing  for  $330,  upon  the  Central  bank  of  Brooklyn,  pay- 
able to  his  own,  the  defendant's  order,  and  indorsed  by  him. 
The  purchase  amounting  to  but  $63.39  the  plaintiffs  gave 
the  defendant  the  difference  in  cash  and  delivered  the  goods 
upon  his  representation  that  the  check  was  good  and  would 
be  paid  upon  presentation.  In  the  regular  course  of  the 
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plaintiffs  'business  the  check  reached  the  Central  bank  of 
Brooklyn  on  the  first  of  August,  1SG5,  when  payment  was 
refused,  Downing  having  closed  his  account  upon  the  day 
previous.  It  appears  that  Downing  made  a  deposit  of  $3.363 
on  the  29th,  and  of  $1.350  on  the  30th  of  July,  and  that  the 
check  was  perfectly  good  at  the  time  of  the  representation 
and  down  to  the  hour  when  the  account  was  closed. 

There  is  no  evidence  connecting  the  defendant  in  any  way 
with  the  summary  closing  of  the  account,  and  for  ought 
that  appears,  he  has  himself  been  victimized  to  the  extent 
of  at  least  of  the  $130,  which  he  has  since  returned  to  the 
plaintiffs.  It  is  quite  clear  that  if  the  check  had  been  sent 
direct  to  the  Central  bank,  either  upon  the  day  of  its  receipt 
or  upon  the  following  day,  there  would  have  been  no  loss. 
At  all  events,  the  defendants  statement  was  literally  true. 
The  check  was  then  good  and  would  have  been  paid  upon 
presentation  within  what  was  certainly  a  reasonable  length 
of  time.  But  it  cannot  from  that  single  fact  be  said  that 
the  defendant  was  guilty  of  fraud  in  contracting  the  debt. 
A  party  is  no  doubt  responsible  for  his  unqualified  assertions 
with  respect  of  existing  facts,  and  that  whether  he  speak 
from  actual  knowledge  or  not  (Barret  agt.  Judson,  21  N.  Y. 
7?.,  23S  ;  Crary  agt.  Ward,  3G  Jtorft.,  377),  but  a  statement 
that  a  check  of  another  person  would  be  paid  upon  present- 
ation was  necessarily  a  mere  expression  of  opinion  and  beleif. 
and  must  have  been  received  as  such.  Certainly,no  charge  of 
fraud  can  be  predicated  thereon,  in  the  absence  of  any  evi- 
dence throwing  discredit  upon  the  faith  thus  affirmed. 

The  gist  of  the  representation  and  that  upon  which  alone 
reliance  could  have  been  placed,  was  the  defendants  knowl- 
edge of  the  existence  at  the  time,  of  sufficient  funds  on  de- 
posit in  the  bank  to  meet  the  check,  and  this  as  we  have 
seen,  was  true.  But  even  if  the  statement  that  the  check 
was  good  is  to  be  taken  in  a  broader  sense  and  paraphrased 
into  an  affirmation  of  the  responsibility  of  the  drawer,  it 
does  not  appear  that  the  plaintiffs  have  tested  its  accuracy 
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by  legal  proceedings  or  otherwise,  and  there  is  no  allegation 
of  Downi  rig's  past  or  present  insolvency. 

Xovv  is  the  case  strenghtened  by  Mr.  Rice's  affidavit  with 
respect  to  previous  arrests. 

Contemporaneous  acts  of  fraud  'of  a  similar  character  are 
undoubtedly  material  in  actions  of  this  kind  (Hall  agt.  Tay- 
lor, IS  N.  Y.,  5SS  ;  Gary  agt.  Hotaling,  I  Hill,  311 ;  Meyer 
agt.  Goedcl,  31  Hou\  Pr.  J?.,  456;  Amsden  agt.  Manchester, 
40  Barb.,  55S),  but  they  must  be  proved  as  other  facts,  and 
not  by  hearsay.  Mr.  Rice's  statement  amounts  to  but  this  : 
that  many  other  parties  who  are  not  produced,  have  from 
time  to  time  charged  the  defendant  with  fraud,  and  procured 
his  arrest.  This  is  not  evidence  and  non  constat  the  charges 
were  just  as  unsubstantial  as  we  have  found  the  present. 

We  are  therefore  of  opinion  that  upon  the  plaintiffs  own 
showing  they  must  be  non-suited  unless  further  facts  be  ad- 
duced upon  the  trial,  and,  for  that  reason,  although  the 
action  itself  is  for  the  alleged  fraud  ;  the  arrest  flowing  there- 
from cannot  be  upheld  (The  Royal  Ins.  Co.  agt.  Nolle,  5  Abb. 
R.  N.  S.,  and  cases  there  cited.) 

The  order  should  be  reversed  with  $10  costs,  and  the  order 
of  arrest  vacated  upon  the  defendants  stipulating  not 
to  sue. 
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BUFFALO  SUPERIOR  COURT. 

» 

GEORGE  T.  ELLIOTT  agt.  ANDREW  J.  BUCKLAND,  et  al. 

In  an  action  of  cluim,  and  delivery  of  personal  property,  \vhere  judgment  is  rendered 
for  the  plaintiff',  that  he  recover  the  possession  of  said  property  or  a  certain  sum 
bein'jf  the  value  thereof,  in  case  11  delivery  cannot  be  had,  with  costs  &c.:  On  ap- 
peal from  such  judgment  to  the  court  of  appeals,  in  order  to  stay  the  proceedings 
pending  the  appeal,  the  defendant  must  give  an  undertaking  not  only  under  sections 
3J4  aud  335,  but  also  under  section  336  of  the  Code. 

October  General  Term,  1868. 
DEMURRER  to  answer. 

L.  LECLEAR,  for  appellants,  defendants. 

BASS  and  GORIIAM,  for  plaintiff  and  respondent. 

By  the  court,  MASTEX,  J.  To  recover  the  possession  of  cer- 
tain one  hundred  and  twenty  barrels  of  flour  in  the  posses- 
sion of  one  Bidwell,  the  plaintiff  brought  in  this  court 
against  said  Bidwell  an  action  denominated  in  the  Code 
11  claim  and  delivery  of  personal  property.  (Code,  chap.  2, 
title  7,  part  2.) 

The  said  Bidwell  to  retain  the  possession  of  said  flour 
gave  to  the  sheriff,  pursuant  to  section  211  of  the  Code,  an 
undertaking  executed  by  the  defendants  in  this  action  for 
the  delivery  of  the  said  property  to  the  plaintiff  if  such  deliv- 
ery le  adjudged,  and  for  the  payment  to  him  of  such  sum  of 
money  as  might  for  any  cause  be  recovered  against  the  said 
Bidwell.  The  plaintiff  recovered  judgment  against  said  Bid- 
well  in  said  action  that  the  plaintiff  recover  the  possession 
of  said  flour  or  one  thousand  six  hundred  and  twenty  dollars 
being  the  value  thereof  in  case  a  delivery  could  not  be  had, 
together  with  forty-seven  dollars  and  twenty-five  cents  dam- 
ages for  the  detention  of  said  property  and  also  eighty-nine 
dollars  costs  of  said  action. 
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Tlie  plaintiff  caused  execution  in  due  form  to  be  issued 
upon  said  judgment,  which  was  returned  unsatisfied. 

The  said  Bidwell  appealed  from  said  judgment  to  the  court 
of  appeals  and  executed  with  sureties  an  undertaking  pursu- 
ant to  sections  334  and  335  of  the  Code. 

The  plaintiff  thereupon  brought  this  action  upon  the  said 
undertaking  given  under  section  211  of  the  Code. 

The  single  question  presented  by  the  demurrer  is  whether 
the  proceedings  are  stayed  during  the  pendency  of  the  ap- 
peal to  the  court  of  appeals. 

The  defendants  contend  that  an  undertaking  pursuant  to 
sections  334  and  335  stays  the  proceedings.  The  plaintiff 
contends  that  the  undertaking  should  also  have  been  under 
336  to  operate  as  a  stay  of  proceedings. 

The  plan  of  the  Code  is  thus  declared:  "the  distinction 
between  actions  at  law  and  suits  in  equity  and  the  forms  of 
all  such  actions  and  suits  heretofore  existing  are  abolished  ; 
and  there  shall  be  in  this  state  hereafter  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which  shall  be  denomin- 
ated a  civil  action." — (Code,  section  69.) 

Writs  of  error  in  civil  actions  are  abolished  and  appeals 
substituted.  (Section  323.) 

The  provisions  of  chapter.  2,  entitled  "Appeals  to  the 
Court  of  Appeals,"  (sec.  334,  &c.)  in  relation  to  the  security 
to  be  given  upon  an  appeal  to  the  court  of  appeals  to  make 
the  appeal  effectual  and  to  stay  proceedings,  are  taken  sub- 
stantially from  the  provisions  of  the  Revised  Statutes  of 
1830,  prescribing  the  security  to  be  given  on  appeals  from 
the  court  of  chancery  to  the  court  of  errors  (2  11.  S.  005). 
And  they  are  made  applicable  to  all  actions  whether  there- 
tofore known  as  legal  or  equitable. 

The  Codiiiers  in  their  note  to  section  334  say  :  "  this  sec- 
tion and  those  following  relating  to  securities  on  appeals,  are 
taken  substantially  from  the  Revised  Statutes,  with  such 
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modifications  lioivcvcr  loth  in  language  and  effect  as  to  malic 
them  conformable  to  our  general  PLAN  (2  J?.  S.,  005,  S.) 

The  language  of  the  Code  is  frequently  loose  arid  does  not 
show  that  carefulness  and  accuracy  which  so  great  a  change 
should  have  secured. 

It  becomes  our  duty  to  apply  to  legal  actions,  provisions 
couched  in  language  more  easily  understood  when  applied 
to  equitable  actions,  but  intended  to  be  applicable  to  both 
kinds  of  actions. 

Looking  then  at  all  of  the  provisions  of  the  Code,  I  think 
it  was  intended  that  section  336  should  embrace  a  judg- 
ment for  the  recovery  of  the  possession  of  personal  prop- 
erty in  the  action  of  "  claim  and  delivery  of  personal 
properly." 

One  of  the  cases  provided  for  in  section  330  is  when 
"  the  judgment  directs  the  delivery  of  personal  property." 

The  form  of  judgment  in  the  action  of  "  claim  and  deliv- 
ery of  personal  property"  is  prescribed  by  the  Code,  (section 
211.) 

If  the  property  has  been  delivered  to  the  plaintiff,  the 
judgment  is  "for  the  possession,"  if  it  has  not  been  deliv- 
ered to  him,  it  is  "  for  the  recovery  of  the  possession,  or 
the  value  thereof,  in  case  a  delivery  cannot  be  had,"  and  "for 
the  damages"  (in  either  case)  "for  the  detention."  (Fitshuyli 
agt.  Warren  9  N.  Y.  11.,  559.) 

The  Code  prescribes  the  form  of  executions  upon  differ- 
ent judgments, — (Section  2S9).  The  fourth  subdivision  of 
that  section  reads,  "If  it  (execution)  be  for  the  delivery  of 
the  possession  of  real  or  personal  property,  it  shall  require 
the  officer  to  deliver  the  possession  of  the  same  to  the  party 
entitled  thereto,  and  may  at  the  same  time  require  the  offi- 
cer to  satisfy  any  costs,  damages  or  rents  and  profits  recov- 
ered by  the  same  judgment,  out  of  the  personal  property  of 
the  party  against  whom  it  was  rendered,  and  the  value  of  the 
property  (personal  and  not  real  I  suppose),  for  which  judgment 
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was  recovered,  to  be  specified  therein,  if  a  delivery  thereof  can- 
not be  had. 

The  language  of  sections  207,  208,  211  and  215  tends  to 
show  that  the  Code  deems  a  judgment  like  the  one  under 
consideration  in  an  action  of  "  claim  and  delivery  of  per- 
sonal property/'  to  be  one  '*  directing  the  delivery  of  per- 
sonal property. 

The  judgment  under  consideration  is  "a  judgment  direct- 
ing the  delivery  of  personal  property,"  and  also  "a  judg- 
ment directing  the  payment  of  money. 

I  am  of  the  opinion  that  the  undertaking  given  on  the 
appeal  to  the  court  of  appeals,  did  not  stay  proceedings,  and 
that  the  plaintift  is  entitled  to  judgment  on  his  demurrer  to 
the  answer. 
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NEW  YORK  COMMON  PLEAS. 
JAMES  T.  LLOYD  agt.  WILLIAM  WORRELL. 

A  lease  of  a  theatre  for  a  specific  term  and  at  a  specified  rent, which  contains  a  cove- 
nant that  ''at  the  expiration  of  such  term,  there  shall  be  a  renewal  for  such  fur- 
ther time  tu  shall  prove  mutually  profitable,"  the  lessor  to  receive  a  share  of  the  net 
profits  in  lieu  of  rent,  it*  a  covenant  which  cannot  be  enforced  by  an  action  for 
specific  performance — it  ii  void  for  uncertainty. 

Special  Term,  September,  1S69. 

The  defendant  rented  to  the  plaintiff  the  New  York  thea- 
tre for  a  specific  term,  and  at  a  specified  rent,  the  lease  con- 
tained a  covenant  that  at  the  expiration  of  such  term  there 
should  be  a  renewal  for  such  further  time  as  should  prove 
mutually  profitable,  the  defendant  to  receiva  a  share  of  the 
net  profits  in  lieu  of  rent.  The  specific  term  having  expired, 
the  defendant  being  unwilling  to  continue  the  arrangement 
further,  instituted  proceedings  before  the  city  judge,  to  dis- 
posess  the  plaintiff,  as  a  tenant  whose  term  had  expired. 
Thereupon,  the  plaintiff  filed  this  bill  in  the  nature  of — a  bill 
for  a  specific  performance  of  the  covenant  to  extend  the 
term,  and  averred  that  the  business  was  good,  and  continued 
to  be  mutually  profitable,"  proving  by  affidavit  that  there 
was  a  considerable  excess  of  receipts  over  expenditures.  An 
injunction  was  issued,  restraining  the  summary  proceedings, 
which  the  defendant  now  moved  to  dissolve. 

SANDFORD  and  WOODRUFF,  for  the  motion. 
LUTHER  R.  MARSH  and  H.  F.  AVERILL,  opposed. 

BARRETT,  J.  The  covenant  to  extend  "  the  time  so  long  as 
it  proves  mutually  profitable  "  is  indefinite  as  to  the  term, 
and  uncertain  as  to  the  amount.  The  term  "mutually  pro- 
fitable "  does  not  contemplate  the  mere  excess  of  receipts 
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over  expenditures,  nor  even  a  fair  and  ordinary  profit,  but 
the  absolute  satisfaction  of  both  parties.  The  law  can  lay 
down  no  fixed  rule  upon  the  subject,  for  that  only  is  mutu- 
ally profitable,  which  each  party  esteems  to  be  such.  What 
is  profitable  to  one,  may  be  unprofitable  to  another,  and 
there  is  no  happy  medium  in  such  matters,  for  the  certain 
satisfaction  of  the  ordinary  mind.  But  were  it  possible  to 
define  a  fair  and  reasonable  profit  for  to-day,  that  would  be 
no  criterion  for  to-morrow.  Plere  we  are  asked  to  construe 
the  term  "mutually  profitable"  as  having  reference  to  a  rea- 
sonable profit  to  be  ascertained  by  outside  evidence  and  to 
specifically  enforce  the  contract,  so  long  as  such  reasonable 
profit  shall  continue  during  the  joint  lives  ol  the  parties. 
This  would  involve  our  decreeing  that  to  be  reasonably 
profitable,  which  one  of  the  parties  declares  to  be  unprofit- 
able. Apart  from  the  difficulties  suggested  and,  from  certain 
legal  difficulties  which  need  not  be  discussed,  it  would  re- 
quire us  to  take  proof  from  time  to  time  of  the  fluctuations 
in  the  theatrical  market,  and  to  keep  up  a  running  adjudica- 
tion upon  the  subject  of  reasonable  managerial  profits.  Be- 
fore anything  approximating  to  a  correct  or  certain  result 
could  be  arrived  at,the  inquiry  would  necessarily  extend  over 
a  variety  of  subjects,  such  as  the  effect  of  the  location  of 
the  theatre,  the  character  of  the  pieces  and  artistes,  the 
business  transacted  at  rival  establishments  and  a  comparison 
of  counter-attractions,  the  bare  mention  of  which  demon- 
strates the  complete  impracticability  of  the  course  proposed. 
I  have  considered  the  question  in  every  point  of  view,  and 
the  more  I  reflect  over  it,  the  clearer  is  my  opinion  that  this 
covenant  is  void  for  uncertainty. 

The  injunction  must  therefore  be  dissolved. 
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U.  S.  CIRCUIT  COURT. 
PETER  POILLON  agt.  JOSEPH  SCHMIDT. 

The  discovery  of  the  principle  that  steam  may  be  made  to  pack  in  and  of  itself  or  to 
become  self-packing,  is  an  invention  that  is  the  subject  of  a  patent. 

It  had  always  been  supposed,  that  ever  since  steam  has  been  introduced  as  a  motive 
power,  that  two  contiguous  surfaces  could  be  rendered  steam-tight,  only  by  actual 
contact ;  that  consequently,  all  steam  engines  had  depended  for  steam-tight  mov- 
ing joints  on  the  contact  of  smooth  surfaces  or  on  elastic  packing  set  steam-tight 
against  its  adjacent  surface ;  that  in  carrying  out  this  idea,  great  varieties  of  pack- 
ing h«d  been  devised  at  great  expense. 

The  fact  is  now  discovered,  that  steam  when  introduced  into  small  groves  in  one  or 
two  contiguous  surfaces,  will  itself  form  a  packing  without  the  surfaces  being 
actually  in  contact. 
» 

Southern  District  of  New  York,  February,  1SG9. 

THIS  was  an  action  of  trespass  on  the  case  at  common  law 
for  the  infringement  of  the  patent  of  Peter  Poillon,  dated 
July  2J,  1S57,  for  an  improved  u  means  of  rendering  joints 
steam-tight"  by  the  use  of  two  steam  pumps,  having  the 
plaintiff's  invention  in  the  steam  slide  valve. 

MATIIEWS  and  BETTS,  for  plaintiff. 

I.  Even  if  Mr.  Poillon's  patent  claimed  the  machinery 
strictly  in  all  connections,  it  is  not  anticipated  by  Mr.  Cave's 
publication,  for  that  is  not  as  delineated  and  described  a 
practical  working  engine.  The  space  between  the  piston 
and  cylinder  is  too  large. 

I.  Mr.  Poillon  uses  this  piston  in  combination  with  steam 
machinery  as  described  ;  it  is  a  new  and  different  organiza- 
tion.    (Uarlc's  Patent  Steam  and  Fire  Reg.  Co.,  agt.  Cope- 
land,  2  Fifihcrs,  Patent  Cases,  227.) 

II.  But  Mr.  Poillon's  patent  is  not  a  claim  for  the  form  of 
machinery,  he  expressly  disclaims  grooving  the  surface,  it  is 
only  when  a  piston,  or  other  part  of  steam  machinery,  con- 
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structed  as  described  in  his  patent,  is  used  in  connection 
with  steam,  for  the  purpose  of  producing  a  frictionless  or 
nearly  frictionless  packing  that  he  makes  any  claim.  It  is 
when  this  form  of  machinery  is  used  to  develop  the  property 
of  steam  which  Mr.  Gale  discovered  that  the  patent 
operates. 

III.  Even  if  air  in  such  machinery  operates  by  the  same 
law  as  steam,  the  discovery  of  Mr.  Gale,  and  its  embodi- 
ment in  steam  machinery  is  a  good  subject  of  a  patent. 

1.  Steam  is  an  obvious  substitute  for  air;  no  person  could 
tell  without  experiment  trial  and  dicovery,  that  steam  w6uld 
perform  the  functions  of  air  in  this  instance. 

2.  Its  expansive  force  is  so  great  as  would  without  experi- 
ment, almost  irresistably  lead  to  the  conclusion,that  it  would 
force  itself  between  the  piston  and  cylinder,  notwithstanding 
the  dimimution  of  its  power  by  the  grooves. 

i  3.  If  to  be  assured  of  its  practical  operation,  experiments 
would  have  to  be  made,  it  is  the  proper  subject  of  a  patent, 
although  analogy  based  upon  the  laws  which  governs  all 
elastic  fluids,  would  seem  to  point  to  the  discovery.  (Tele- 
graph Co.,  agt.  Brett,  70  E.  C.  L.  E.,  SS2.) 

4.  Air  is  only  practical  in  such  a  machine  at  a  pressure 
of  a  few  pounds  to  the  square  inch.     It  required  invention 
and  discovery  to  ascertain  that  steam  would  act  practically 
at  the  vastly  higher  pressures  requisite  in  steam  engines. 

5.  Steam  is  infinitely  more  efficient  than  air,  in  this  con- 
nection.   It  is  a  good  invention  to  substitute  a  more  efficient 
agent.     (Hall  agt.  Jarvis,  1  Webbs,  Pat.  Cases,  100.) 

6.  Mr,  Gale  discovered  this  property  in  steam,  and  applied 
it  in   practice  with  beneficial  effect.     His  discovery  as  ap- 
plied is  patentable,  even  though  it  should  be  admitted  that 
the  machinery  is  wholly  old,  and  that  the  same  property  had 
been  discovered  in  other  fluids  than  steam.     (Dcrosuc  agt. 
Fain,  as  cited  in  Crane  agt.  Price,  43  E.  C.  L.  It.,  313;  4 
Man.  and  Granger,  GO-1 ;  Foote  agt.  Silsfy,  2  Blatchf.,  2G5  ; 
Claries   Patent  Steam  and  Fire  Reg,    Co.  agt.  Copeland,  2 
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Fisher's  Patent  Cases,  227;  LeRoy  agt.  Tatham,  14  IIoiv., 
2-36  (opinion  of  NELSON,  J.) ;  LcRoy  agt.  Tatham  22  How., 
132). 

7.  Mr.  Portion's  patent  is  in  effect  for  the  production  of  a 
steam-tight  joint,  by  a  combination  of  steam  with  the  ma- 
chinery described,  it  will  not  be  defeated  by  the  prior  publi- 
cation of  the  combination  of  a  different  fluid  and  of  inferior 
capacities  with  machinery  of  the  same  form,  but  of  inde- 
pendent purpose. 

The  combinations  are  essentially  dissimilar. 

IV.  But  it  is  by  no  means  clear,  that  steam,  though  it  is 
doubtless  possessed  of  the  properties  described  in  air,  does 
operate  in  practice  and  pack  itself  upon  the  principle  des- 
cribed by  the  witness  Mr.  Cave.  Upon  this  we  have  two 
theories. 

1.  That  of  the  witness  Mr.  Emory,  who  states  it  substan- 
tially similar  to  Mr.  Cave,  but  who  has  never  seen  a  steam 
piston  act   under  circumstances,  where  he  could  watch  its 
practical  operation. 

2.  That  of  the  witness  Mr.Ames,wTho  made  the  defendant's 
pumps,  and  of  the  witnesses  Mr.  Darlington,  Mr.  Sprague 
and  Mr.  Poillon,  who  had  many  times  witnessed  the  practi- 
cal operation  of  the  piston,  letting  it  rise  out  of  the  clylin- 
der  while   under  a  pressure  of  steam,  and  when  the  appar- 
atus was  sufficiently  hot  to  boil  water  standing  on  the  top 
of  the  piston. 

They  all  -concur  in  the  opinion  that  steam  operates  in 
practice  in  the  great  generality  of  cases,  by  condensing  into 
water  in  the  grooves,  thereby  forming  a  water  packing,  and 
lubricating  itself,  the  water  adheres  in  the  grooves  by  at- 
traction and  friction,  is  more  readily  condensed  by  the  in- 
creas»:d  force. 

The  result  of  this  operation  is  the  reverse  of  that  des- 
cribed by  Mr.  Cave. 

3.  This  was  evidently  the  result  of  the  practical  experi- 
ence of  the  inventor,  Mr.  Gale.     He  says  "the grooves  may 
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be  one  or  many,  at  more  or  less  distances  apart,  more  or  less 
wide  or  deep,  and  they  may  be  perpendicular  or  more  or 
less  inclined  to  the  moving  surface  and  of  any  sectional  form" 
(see  patent). 

•  V.  There  should  be  the  clearest  evidence  not  mere  theo- 
ries, to  establish  prior  use  in  any  form. 

VI.  The  court  will  not  be  abstruse  to  invalidate  a  patent 
upon  evidence  of  the  prior  publication  in  an  obscure  work, 
printed   in   another  language,  where  it  appears,   that  Mr. 
Gale  was  the  discoverer  of,  and  reduced  to  practice,  an  im- 
portant principle  in  steam  machinery. 

When  the  prior  publication  described  a  different  use,  ol 
differently  constructed  machinery,  (and  which  as  described 
is  claimed  not  to  be  practical),  for  a  radically  different  pur- 
pose, and  by  a  clear  perponderance  of  evidence  proved  to 
be  effective  if  at  all  only  by  the  operation  of  different  laws 
than  obtain  in  steam  machinery. 

VII.  The  patent  should  be  sustained  and  and  judgement 
rendered  for  the  plaintiff. 

L.  D.  CozzENs,/or  defendant. 

Contended  that  the  patent  was  a  claim  to  the  machinery, 
in  itself,  and  that  such  machinery  was  fully  described  in  a 
german  work,  entitled  "  Scliauplatz  ilcr  Knnstc  und  dcr 
Handucrke"  printed  at  Weimar,  in  1S47. 

That  the  invention  of  plaintiff  was  a  mere  u  double  use" 
of  an  old  machine. 

That  the  patent  if  hot  for  the  machinery  was  a  claim  for 
a  mere  principle,  or  property  of  steam,  and  not  patentable. 

He  cited,  (Morton  agt.  Nciv  York  Eye  and  Ear  Infirm- 
ary, M.  S.)  That  the  patent  does  not  distinctly  point  out 
what  is  new  and  what  is  old  in  the  "  specification" 

That  the  invention  is  insufficiently  described. 

The  nature  of  the  patent  and  claims  of  the  defense  are 
fully  stated  in  the  opinion  of  the  court. 
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BLATCIIFORD,  J.  This  is  an  action  at  law,  for  the  infringe- 
ment of  letters  patent,  granted  to  the  plaintiff  on  the  21st 
of  July,  1857,  for  a  new  and  useful  u  means"  for  rendering 
joints  steam-tight. 

The  invention  was  made  by  William  S.  Gale,  and  assigned 
to  the  plaintiff. 

The  specification  speaks  of  the  invention  as  "a  substitute 
for  all  known  means  of  packing  pistons  or  other  steam 
joints."  It  consists  of  a  grooved  or  a  corrugated  surface 
with  an  opposing  smooth  or  plain  surface.  The  grooves 
may  be  made  in  the  surface  of  the  piston  or  in  the  interior 
surface  of  the  clyinder  as  preferred.  The  specification  des- 
cribes as  follows,  the  working  of  the  structure  : 

The  steam  as  it  is  let  into  the  cylinder,  rushes  in  between 
the  piston  and  cylinder,  and  fills  up  the  grooves  and  the  in- 
tervening space,  between  the  piston  and  cylinder,  where  it 
practically  forms  a  complete  packing. 

The  steam  which  fills  the  grooves  and  intervenes  between 
the  piston  and  cylinder,  also  acts  as  a  cushion  to  practically 
relieve  the  piston  and  cylinder  from  contact  and  friction. 
The  grooves  may  be  one  or  many,  at  more  or  less  distance 
apart,  more  or  less  wide  or  deep,  and  they  may  be  perpendic- 
ular or  more  or  less  oblique  to  the  moving  surface  and  of  any 
sectional  form.  The  best  method  is  to  groove  one  moving  sur- 
face and  leave  the  opposing  surface  smooth,  to  make  the  grooves 
thin  and  frequent,  and  the  corresponding  ribs  or  flanges  of  the 
same  or  about  the  same  thickness  as  the  width  of  the 
grooves.  The  grooves  need  not  be  deep,  from  one-quarter 
to  one-half  inch  will  answer.  The  piston  can  be  of  any 
ordinary  size  and  dimension  now  in  use  or  a  trifle  larger. 
It  should  fit  easy,  and  does  not  require  to  be  in  actual  con- 
tact with  the  cylinder.  To  cut  the  grooves  perpendicular 
to  the  axis  of  the  joint  or  to  the  moving  surface,  and  in  the 
sectional  form  of  a  parallelogram  is  the  better  way,  and 
•  sufficient  for  all  purposes,  and  is  the  most  simple  and  cheap 
in  construction.  See  representation  in  the  acompanying 
Vox,.  XXXVII.  0 
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drawing.  It  will  be  apparent  that  my  grooves  and  intervening 
ribs  may  be  used  on  any  joint  between  two  surfaces  subject 
to  the  operation  of  steam  under  pressure,  to  cause  steam  to 
become  self  packing.  The  particular  point  of  my  in- 
vention and  discovery,  and  its  importance  will  be  perceived 
from  the  following :  Since  the  introduction  of  steam  as  a 
motive  power,  it  has  always  been  supposed  that  two  contigu- 
ous surfaces  could  only  be  rendered  steam-tight  by  actual  con- 
tact. Hence,  every  steam  engine  that  has  heretofore  been 
made  has  depended  upon  smooth  surfaces  in  contact,  or  else 
upon  some  character  of  elastic  packing,  that  would  set 
steam-tight  against  its  adjacent  surface.  To  accomplish  this, 
great  varieties  of  metallic  and  other  packings  have  been  de- 
vised and  vast  expenses  incurred  to  make  the  pistons  and 
other  moving  joints  steam-tight,  and  this  course  has  hereto- 
fore been  universally  pursued.  I  believe  myself  therefore, 
to  be  the  original  and  first  inventor  or  discoverer  of  the  fact 
that  steam  when  introduced  into  small  grooves  is  one  of  the 
contiguous  surfaces  will  itself  form  a  packing,  within  said 
surfaces  actually  being  in  contact.  I,  however, wish  it  to  be 
understood,  that  I  do  not  claim  the  grooved  surfaces  in  them- 
selves, as  these  have  heretofore  been  used  for  other  pur- 
poses and  have  been  used  in  connection  with  air 
engine?.  The  claim  is  to  "the  method  herein  described 
of  causing  steam  to  become  a  packing  to  itself  in  steam  cyl- 
inders or  other  parts  of  steam  machinery  by  allowing  the 
steam  to  act  in  one  or  more  grooves  substantially  as  speci- 
fied." The  case  has  been  tried  before  the  court  without  a 

JU17- 

If  the  patent  be  valid  the  infringement  is  not  denied. 
The  defense  is  put  upon  the  ground  of  a  want  of  novelty  in 
the  invention;  what  is  adduced  to  defeat  the  patent  is  a  publi- 
cation in  a  work  in  germ;in, called  the  ''Sclmuplatz''  published 
at  Weiniuiyn  Germany, in  1S47.  The  text  of  the  publication 
is  accompanied  by  a  drawing  and  is  this,  as  translated." 
Mr.  Cave  uses  for  his  blowing  machines  a  very  ingeniously 
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arranged  piston,  whereby  the  leather  packing  becomes  un- 
necessary, which  is  perfectly  air-tight,  has  no  friction,  does 
not  become  heated,  and  requires  no  cost  for  keeping  it  in 
order. 

This  piston  consists  of  a  hollow  cast  iron  ring,  which  has 
a  diameter  about  two  or  three  millimetus  less  than  the  cyl- 
inder, and  whose  outer  surface  has  the  greatest  practicable 
number  of  annular  and  squares,  depressions  a,  b,  c,  d.  If 
now,  for  example,  a  piston  arranged  in  this  way  goes  up- 
ward arid  compresses  the  air  which  is  found  above  it,  and 
then  this  air,  in  part,  presses  in  between  the  walls  of  the 
cylinder  and  the  outer  wall  of  the  piston,  having  reached  a, 
it  freely  expands,  so  that  it  compresses  the  air  therein  con- 
tained, and  then  loses  for  once  a  part  of  the  force  by  which 
it  had  been  pressed  in,  by  which  its  motion  is  hindered,  and 
there  is  opposed  to  it  on  the  other  side  to  which  it  tends  to 
go,  a  certain  resistance.  It  follows  from  this,  that  the  air 
passed  into  a,  works  backward  one  after  another,  into  the 
grooves  b,  c,  d,  with  a  force  which  constantly  decreases,  and 
which  for  a  sufficient  number  of  grooves  can  become  zero. 
Therefore,  theoretically  considered,  the  number  of  grooves 
must  stand'in  direct  proportion  to  the  pressure.  Mr.  Cave, 
has  employed  these  pistons  for  very  many  blowing  cylinders, 
and  even  too  for  one,  of  three  metres  in  diameter.  He  has 
made  careful  experiments  with  this  contrivance,  and  the  re- 
sults obtained  agree  in  all  respects  with  the  theory;  an  essen- 
tial condition  for  the  employment  of  this  piston  is  a  per- 
fect cirtricity  of  the  cylinder  a  condition  which  we  can  now 
easily  obtain  by  means  of  the  vertical  boring  machine. 

The  first  question  to  be  decided  is,  what  is  the  proper 
construction  of  the  plaintiff's  patent,  if  it  claims  merely  ar- 
rangement of  the  grooves  in  one  of  the  two  surfaces?  If  one 
be  a  moving  surface,  then  undoubtedly  the  arrangement  of 
Mr.  Cave,  is  an  answer  to  the  patent,  but  the  specification 
says  that  the  inventor  does  not  claim  ''the  grooved  surfaces 
in  themselves."  Nor  does  he  claim  the  use  of  the  grooved. 
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surfaces  in  connection  with  air,  for  the  specification  states 
that  they  have  been  used  in  connection  with  air  engines. 
The  inventor,  from  the  language  of  the  specification,  may 
fairly  be  said  to  have  had  in  view  the  explanations  of  Cave, 
which  used  grooved  surfaces  in  an  air  engine.  He  puts  his 
invention  however,  upon  an  entirely  different  point,  and 
claims  that  notwithstanding  ,Cave,  he  has  made  a  patentable 
invention;  he  says  that  he  has  discovered  the  fact  that  steam 
may  be  made  to  pack  in  and  of  itself,  or  to  become  what  he 
calls  "self-packing;"  that  prior  to  his  invention  it  had  always 
been  supposed  that  ever  since  steam  has  been  introduced  as 
a  motive  power,  that  two  contiguous  surfaces  could  be  ren- 
dered steam-tight  only  by  actual  contact ;  that  consequently 
all  steam  engines  had  depended  for  steam-tight  moving  joints 
on  the  contact  of  smooth  surfaces  or  on  elastic  packing  set 
steam-tight  against  its  adjacent  surface;  that  in  carrying  out 
this  idea  great  varities  of  packing  had  been  devised  at  great 
expense,  and  that  he  first  discovered  the  fact,  that  steam 
when  introduced  into  small  grooves  in  one  or  two  contiguous 
surfaces,  will  itself  form  a  packing  without  the  surfaces  be- 
ing in  actual  contact.  It  was  not  attempted  to  be  shown  on 
the  part  of  defense  that  these  allegations  of  the  specification 
are  not  true,  otherwise  than  by  introducing  the  description 
and  drawing  of  the  Cave  apparatus. 

But  it  was  insisted  that  air,  the  elastic  fluid  used  in  the 
Cave  apparatus,  operated  therein  in  the  same  manner  in  con- 
nection with  the  grooves  as  steam,  the  elastic  fluid  used  in 
the  plaintiff's  apparatus,  operates  therein  in  connection  with 
the  grooves,  and  that  the  grooves,  and  the  grooved  surfaces 
being  alike  in  the  two,  and  the  air  and  the  steam  as  used 
being  equivalents  for  each  other,  there  was  no  patentable 
novelty  in  using  the  grooves  in  connection  with  steam,  but 
that  it  was  merely  the  application  of  an  old  apparatus  to  a 
new  use. 

Opposed  to  these  suggestions  is  the  fact,  that  until  this 
patent  was  issued  the  idea  was  not  promulgated  that  steam 
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coukl  be  made  self-packing,  and  the  publication  in  "  Schau- 
platz"  that  air  could  be  made  self-packing  in  an  air  engine, 
remained  before  the  world  ten  years  prior  to  the  patenting 
of  Gale's  invention,  without  that  being  suggested,  which  is 
now  asserted  to  be  so  obvious  in  view  of  the  apparatus  of 
Cave.  The  indention  as  set  forth  in  the  specification  is  a 
highly  meritorious  and  useful  one,  and  one  which  "courts 
will  desire  to  sustain  if  consistent  with  the  principles  of 
law. 

The  claim  is  to  the  method  herein  described  of  causing 
steam  to  become  a  packing  to  itself,  in  steam  cylinders  or 
other  parts  of  steam  machinery  by  allowing  the  steam  to 
act  in  one  or  more  grooves  substantially  as  specified.  It  is 
Dot  possible  to  mistake  the  tenor  and  purport  of  this  claim, 
when  it  is  not  read  in  connection  with  the  rest  of  the  speci- 
fication. 

It  is  a  claim  to  an  art  or  process ;  it  is  not  a  claim  to  the 
grooved  surfaces,  but  it  is  a  claim  to  the  process  of  the  self- 
packing  of  steam  used  in  steam  machinery  when  effected  by 
allowing  the  steam  to  act  in  one  or  more  grooves  as  des- 
scribed  in  the  specification. 

Gale  undoubtedly  was  the  first  to  discover  that  steam 
could  be  made  to  pack  itself  arid  that  it  could  be  made  to 
do  so  by  causing  it  to  act  in  the  way  described  in  one  or  more 
grooves.  The  grooves  used  in  an  air  engine, were  indeed  old, but 
it  by  no  means  followed, because  air  would  work  successfully, 
in  the  apparatus  of  Cave,  that  steam  could  be  made  to  pack 
itself,  or  to  do  so  by  means  of  grooves,  or  to  do  so  in  the 
apparatus  of  Cave.  There  was  room  for  experiment  as  to 
the  capability  of  steam  to  act  in  that  way,  and  as  to  the 
character  of  the  grooves  to  be  used,  and  as  to  what  space 
might  or  might  not  be  left  between  the  contiguous  surfaces. 
And  it  does  not  detract  from  the  novelty  or  patentability  of 
the  invention,  that  in  carrying  it  out  in  practice,  the  use 
of  grooves,  like  those  in  Cave's  apparatus,  was  found  bene- 
ficial. 
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The  claim  is  not  to  all  methods  of  causing  steam  to  be- 
come a  packing  to  itself,  in  steam  machinery ;  but  to  the 
method  described  in  the  specification,  whereby  the  property 
of  steam  discovered  by  Gale  is  made  to  subserve  a  useful 
purpose  by  being  carried  into  effect  in  a  practical  mode.  The 
newly  discovered  property  of  steam,  and  the  practical  adap- 
tion of  it  to  a  useful  end;  by  the  means  described  is  the  in- 
vention made  in  claim. 

It  is  difficult  to  distinguish  this  case  from  that  of  the  Han- 
son patent  for  making  lead  pipe,  which  was  sustained  as  a 
valid  patent  by  the  supreme  court  in  "  Leroy  agt.  Tatham" 
(22  How.,  132). 

The  Hanson's  discovered  that  lead  when  recently  set  and 
solid,  but  still  under  heat  and  extreme  pressure,  in  a  close 
vessel,  would  re-unite  perfectly  after  a  separation  of  its 
parts.  Availing  themselves  of  this  property  of  lead,  the  in- 
ventors succeeded  in  making  by  machinery,  at  a  reduced 
expense,  lead-pipe  of  a  better  quality  than  had  before  been 
known.  The  claim  of  the  patent  was  to  the  combination  of 
machinery  employed,  \\hen  used  to  form  pipes  of  metal  "un- 
der hea'ting  pressure,  in  the  manner  set  forth,  or  in  any  other 
manner  substantially  the  same.  The  machinery  used  is 
shown  to  be  in  principle  substantially  the  same  witli  machin- 
ery which  had  before  been  used  to  make  maccaroni,  and 
with  machinery  which  had  before  been  used  to  make 
clay  pipe.  The  claim  was  stated  by  the  court  to  be  a  claim 
to  the  machinery  only  when  used  to  form  pipes  of  metal 
under  heating  pressure,  and  was  sustained  by  the  court 
against  the  objection  that  it  only  claimed  the  applica- 
tion of  an  old  machine  to  a  new  use,  or  to  produce 
a  new  result.  The  claim  in  the  Hanson  patent  would 
have  been  the  same  to  all  intents,  if  it  had  claimed 
the  method  of  causing  lead  to  separate  and  re-unite 
at  a  welding  heat,  under  pressure  in  a  close  vessel,  by  the 
use  of  the  machinery  described,  to  form  lead  pipe  in  the 
manner  set  forth. 
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The  claim  of  the  Gale  patent  would  be  the  same  in  effect, 
if  it  were  to  claim  the  arrangement  of  the  grooves  substan- 
tially as  specified,  when  used  in  connection  with  steam,  to 
cause  the  steam  by  acting  in  the  grooves  in  the  manner  des- 
cribed, to  become  a  packing  to  itself  in  steam  machinery. 

I  am  satisfied  that  the  Gale  patent  is  valid ;  that  the 
claim  is  sustainable  ;  that  the  invention  claimed  is  new  and 
useful ;  and  that  the  plaintiff  is  entitled  to  a  verdict  of  $50 
on  the  two  machines  proved  to  have  been  used  by  the  de- 
fendant. The  license  fee  fixed  by  the  plaintiff  being  shown 
to  be  $25  on  each  machine. 
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CHENANGO  COUNTY  COUET. 

\   fi 

SIDNEY  LOBDELL,   respondent  agt.  NATHAN  B.  STOWELL, 

-  \  appellant. 

To  entitle  a  defendant  to  insist  upon  an  award  upon  the  cause  of  action  as  a  bar,  he 
must  allege  it  as  such  in  his  answer.  It  stands  upon  the  same  footing  as  a  former 
judgment  on  the  same  matter  in  litigation,  and  must  be  pleaded  to  be  available. 

In  an  action  of  trover  for  the  conversion  of  grain,  the  plaintiff  is  entitled  to  recover, 
as  damages,  the  highest  market  value  of  the  property  at  any  time  intermediate  the 
conversion  and  the  trial. 

Where  personal  property,  severable  in  its  nature,  as  grain,  is  owned  by  tenants  in 
common,nnd  one  of  them  appropriates  the  whole  to  his  own  use.and  shows  clearly 
a  determination  to  deprive  the  other  co-tenant  of  any  portion  of  the  common  prop 
erty,  by  locking  up  the  same  in  his  barn,  and  refusing  to  deliver  to,  or  allow  him 
to  take  any  portion  of  it,  an  action  of  trover  can  be  sustained  for  a  conversion  of 
the  property. 

April  Term,  1865. 

THIS  was  an  action  originally  commenced  in  a  justice's 
court.  The  plaintiff  in  his  complaint  claimed  to  recover 
the  value  of  about  one  hundred  bushels  of  corn,  and  fifty 
bushels  of  oats,  which  he  raised  on  the  defendant's  farm  in 
the  town  of  Afton,  in  the  year  1SG3,  and  which  defendant 
had  in  his  possession  and  refused  to  deliver  to  plaintiff,  or  to 
let  the  plaintiff  have  after  demand  by  plaintiff,  for  which 
plaintiff  claimed  to  recover  $100  and  costs.  The  defendant 
in  his  answer  sets  up : 

First.  A  general  denial. 

Second.  That  the  corn  and  oats  were  raised  on  his  land, 
and  that  plaintiff  had  no  right  thereto.  And  he  further 
claimed  that  plaintiff  unlawfully  took  and  carried  away 
about  fifty-three  bushels  of  corn  and  about  nineteen  buslu-ls 
of  oats,  and  claimed  to  recover  their  value.  The  plaintiff' 
recovered  a  judgment  for  $74.95  damages  and  $3.75  costs, 
from  which  judgment  the  defendant  appealed  to  the  Chen- 
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ango  county  court.     The  cause  was  tried  in  that  court  at 
the  April  term/  1SG-5,  before  a  jury. 

Upon  the  trial  in  the  county  court  the  following  facts 
were  proved:  The  plaintiff,  in  the  year  1SG3,  worked  a 
portion  of  the  defendant's  farm,  situated  in  the  town  of 
of  Afton,  on  shares — each  to  have  one-half  of  the  crop.  The 
plaintiff  raised  one  hundred  and  ninety-one  bushels  of  com. 
and  fifty-two  bushels  of  oats.  The  oats  and  corn  were,  by 
the  consent  of  the  defendant,  put  in  defendant's  barn  by  the 
plaintiff.  The  defendant  put  oats  belonging  tD  himself  in 
the  same  bin  with  the  fifty-two  bushels  raised  by  the  plain- 
tiff. The  defendant  used  and  sold  eighty-eight  bushels  of 
the  corn  raised  by  the  pla4ntiff.  He  had  not  used  any  por- 
tion of  the  oats.  The  plaintiff  had  used  and  sold  fifty-three 
bushels  of  the  corn  and  twelve  bushels  of  the  oats. 

The  parties  subsequently  agreed  how  the  remainder  was  to 
be  divided.  By  the  agreement  the  plaintiff  was  to  have  of 
the  balance  of  the  corn  and  oats,  forty-two  and  one-half 
bushels  of  the  corn,  and  fourteen  bushels  of  the  oats.  No 
separation  of  the  oats  and  corn  was  made. 

Subsequently,  and  about  the  first  of  April  thereafter,  the 
plaintiff  went  to  the  defendants'  after  the  corn  and  oats,  and 
defendant  informed  him  he  could  not  have  them.  The  oats 
and  corn  were  locked  up.  The  plaintiff  demanded  the  oats 
and  corn  of  the  defendant,  and  he  refused  to  deliver  them 
to  the  plaintiff,  or  to  allow  him  to  take  them. 

On  the  trial, the  following  question  was  asked  the  plaintiff  : 
u  What  has  been  the  highest  price  of  corn  and  oats  between 
first  April,  1964,and  this  day?''  which  question  was  objected  to 
by  defendant  as  not  the  true  measure  of  damages ;  that  the 
true  measure  of  damages  should  be  the  value  of  property 
and  interest  from  conversion,  or  the  highest  price  between 
conversion  and  trial  in  justice's  court,  or  between  conversion 
and  commencement  of  suit  in  justice's  court.  The  objec- 
tions were  overruled.  There  was  evidence  given,  tending  to 
show  an  arbitration  between  the  parties. — The  value  of  the 
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property  exceeded  $100.  The  defendant  asked  for  a  non-suit 
on  the  grounds: 

1st.  That  the  plaintiff 'had  not  made  a  cause  of  action. 

2d.  That  one  tenant  in  common  or  joint  tenant  cannot 
sue  his  co-tenant  in  this  form  of  action. 

The  motipn  for  a  non-suit  was  denied.  The  jury  under 
the  direction  of  the  court  rendered  a  verdict  in  favor  of  the 
plaintiff  for  one  hundred  dollars.  The  defendant  excepted. 

A  motion  is  now  made  by  the  defendant  for  a  new  trial 
on  a  bill  of  exceptions. 

HENRY  A.  CLARK,  attorney  for  appellant. 
SAYRE  and  WINSOR,  attorney  for  respondent. 

H.  G.  PRINDLE,  County  Judge. — There  was  no  question 
of  fact  for  the  jury  to  pass  upon  in  this  case.  There  was 
some  evidence  in  the  case  in  regard  to  what  was  termed  by 
the  defendant  an  arbitration.  I  hardly  think  what  was 
shown  amounted  to  an  arbitration  in  regard  to  the  corn  and 
oats  in  question.  The  defendant  could  not  avail  himself  of 
such  a  defense  even  had  it  existed,  not  having  set  it  up  in 
his  answer.  An  arbitration  and  award  of  the  subject  matter 
of  a  suit  stands  upon  the  same  footing  as  a  former  judgment 
on  the  same  matter  in  litigation.  tl  To  entitle  a  defendant 
in  a  suit  under  the  Code  of  Procedure,  to  insist  upon  an 
award  upon  the  cause  of  action  as  a  bar,  he  must  allege  it 
as  such  in  his  answer."  (Brazil  agt.  Isliam  and  Earlc,  2 
Kernan,  9). 

I  think  this  authority  settles  all  question  in  regard  to  the 
arbitration.  Even  admitting  that  there  was  a  valid  award 
made,  it  could  not  avail  the  defendant  without  setting  it  up 
in  his  answer,  in  the  same  manner  as  he  would  a  former  re- 
covery for  the  same  caase  of  action. 

The  next  question  in  this  case  is  in  regard  to  the  damages. 
I  am  aware  that  the  general  rule  of  damages  is  the  value  of 
the  property  at  the  time  of  conversion  and  interest,  to  the 
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time  of  the  trial,  but  it  seems  there  are  exceptions  to  this 
rule.  The  case  of  Wilson  agt.  Mathetcs,  (24  Barb.,  295)  ; 
Willard  agt.  Bridge,  (4  Barb.,  361)  ;  and  Hommne  agt. 
Van  Allen,  (26  N.  Y.  R.,  309)  are  authorities  in  support 
of  the  rule  adopted  at  the  trial,  and  upon  which  I  relied  in 
allowing  the  evidence.  I  think  the  above  authorities  abun- 
dantly sustain  the  ruling  at  the  trial.  Were  it  an  original 
question  I  should  have  been  disposed  to  follow  the  old  rule, 
of  the  value  at  the  time  of  conversion,  with  interest  to  the 
day  of  trial. 

The  main  question  in  this  case  arises  on  the  motion  for  a 
non-suit.  The  evidence  undoubtedly  shows  that  the  parties 
were  tenants  in  common  of  the  corn  and  oats  in  controversy, 
as  the  amount  claimed  by  the  plaintiff  had  never  been  actu- 
ally separated;  but  the  amount  he  was  to  receive  hnd  been 
fixed  and  agreed  upon  between  the  parties.  The  defendant 
had  locked  them  up  in  his  barn  and  informed  the  plaintiff 
that  he  could  not  have  them,  and  refused  to  deliver  either 
the  oats  or  corn  on  demand. 

]  now  propose  to  examine  the  question  of  law  applicable 
to  these  facts,  in  order  to  ascertain  whether  or  not  the  de- 
fendant was  liable  in  this  action  to  the  plaintiff.  The  rela- 
tion that  tenants  in  common  sustain  to  each  other,  and  their 
rights  and  liabilities  have  been  frequently  discused  and  vari- 
ously determined  by  the  English  courts  and  the  courts  of 
this  country. 

The  general  rule  established  by  the  courts  of  this  state  is, 
that  one  tenant  in  common  cannot  maintain  trover  against 
his  co-tenant  without  showing  a  loss,  sale  or  destruction  of 
the  property  held  in  common.  This  rule  is  applied  more 
particularly  to  the  kind  of  property  not  severable  in  its  na- 
ture or  capable  of  being  divided  by  weight  or  measurement. 
I  think  the  above  rule  has  been  in  some  measure  relaxed, 
by  the  decisions  recently  made  by  our  courts,  or  at  leust  it 
has  been  conceded  to  be  of  universal  application  to  all  cases, 
where  the  rights  of  tenants  in  common  are  involved. 
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There  seems  to  have  been  a  distinction  made  in  regard  to  the 
kind  of  property,  whether  it  be  of  a  severable  nature  or 
not.  In  the  case  of  Tripp  agt.  Riley,  (15  Sari.,  333),  Jus- 
tice JOHNSON,  who  delivered  the  opinion  of  the  court,  held 
"that  the  right  of  severance,amongst  tenants  in  common,  by 
one  tenant  of  his  share,  always  existed  at  common  law  as  to 
all  property  in  its  nature  severable.  That  where  personal 
property  is  severable  in  its  nature,  in  common  bulk,  and  ol 
the  same  quantity,  is  owned  by  several  as  tenants  in  com- 
mon, each  tenant  may  go  and  sever  and  appropriate  his 
share,  if  it  can  be  determined  by  measurement  or  weight, 
without  the  consent  of  the  others,  and  sell  or  destroy  it 
without  being  liable  to  them  in  an  action  for  conversion  of 
the  common  property,  and  when  one  tenant  in  common 
takes  from  the  common  property,  under  such  circumstances, 
if  he  does  not  take  beyond  his  proportion  or  share,  he  will 
be  presumed,  in  law,  to  have  secured  and  taken  his  own, 
merely. 

The  rule  would  be  different  in  the  case  of  property  not 
severable  in  its  nature.  As  animals,  for  instance,  where  each 
tenant  has  the  same  right  to  every  animal.  And  so  of  other 
property  where  the  quality  and  value  of  one  article  or  por- 
tion are  different  from  that  of  other  articles  or  portions,  and 
each  possesses  a  distinct  and  obvious  identity.  In  such 
cases  the  partition  must  necessarily  be  by  agreement,  or  by 
proceedings  in  equity. 

I  have  quoted  somewhat  extensively  from  the  opinion  of 
the  learned  Justice,  for  the  reason  that  I  regard  it  as  a  clear 
and  correct  exposition  of  the  law,  and  one  that  has  some 
practical  application  to  this  case.  The  rule  laid  down  by 
Justice  JOHNSON  in  the  above  case  was  quoted  with  appro- 
bation and  expressly  adopted  by  the  general  term  of  the  Sth 
district,  in  the  case  of  Forbes  agt.  Shattuclt,  (22  Barl.,  5GS) 
It  is  very  obvious  from  the  above  decision,  that  there  is 
clearly  a  distinction  between  cases  where  the  property  is  di- 
visable  in  its  nature  and  where  it  is  not.  I  think  the  above 
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authorities  clearly  hold  that  one  tenant  in  common  has  the 
legal  right,  in  case  the  property  is  severable  in  its  nature,  in 
common  bulk  and  of  the  same  quantity,  to  go  and  sever  and 
appropriate  his  share  of  such  property  and  the  title  of  the  other 
co-tenant  becomes  extinguished  to  the  property  thus  appro- 
priated. He  may  sell  or  destroy  the  same  without  being  li- 
able to  his  co-tenant.  Suppose  in  such  a  case  instead  of 
taking  only  his  own  share  he  should  take  the  whole,  and 
lock  it  up  in  his  barn  and  entirely  ignore  the  rights  of  his  co- 
tenant  and  refuse  to  allow  him  to  have  any  portion  of  the 
property,  can  there  be  any  question  about  his  liability  in  an 
action  of  trover  brought  by  his  co-tenant  for  his  half  of  the 
property  thus  wrongfully  taken  and  converted  to  his  own 
use?  Would  a  sale,  loss,  or  destruction  of  such  property 
more  completely  deprive  him  of  it,  or  give  him  any  better 
legal  or  equitable  right  to  an  action  against  his  co-tenant? 
I  think  where  property  of  the  nature  above  mentioned  is 
owned  by  tenants  in  common,  and  one  of  them  appropriates 
the  whole  to  his  own  use,  and  shows  clearly  a  determination 
to  deprive  the  other  co-tenant  of  any  portion  of  the  common 
property,  by  locking  the  same  up  in  his  barn,  and  refusing 
to  deliver  to,  or  allow  him  to  take  any  portion  of  it,  that 
an  action  of  trover  can  be  sustained.  In  such  cases  the  ques- 
tion of  quality  is  not  involved  ;  it  is  only  a  question  of  quan- 
tity which  can  be  easily  determined  by  weight  or  measure- 
ment between  themselves.  The  rule,  I  admit,  would  be  en- 
tirely different  in  regard  to  property  not  divisible  in  its  na- 
ture, such  as  horses,  cows,  sheep,  &c.  In  such  cases  the 
question  of  quality  is  involved,  and  one  party  cannot  com- 
pel a  division  without  resorting  to  a  court  of  equity  for  a 
partition.  In  such  a  case,  if  one  co-tenant  should  go  and  di- 
vide twenty  sheep  held  in  common,  and  take  ten  of  them  in- 
to his  possession  and  claim  the  exclusive  ownership  of  the 
ten  sheep  so  taken,  still  his  co-tenant  would  own  one-half 
of  them,  and  such  division  and  appropriation  would  not  di- 
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vest  his  co-tenant  of  title  in  them,  even  if  he  had  made  a 
just  division  in  regard  to  quantity  and  quality. 

Had  it  been  twenty  bushels  of  oats  and  he  had  taken  ten 
bushels,  the  title  of  his  co-tenant  would  have  been  extin- 
guished by  the  division  and  appropriation.  The  reason  is 
that  in  the  former  case  each  tenant  has  the  same  right  to 
every  animal,  and  in  such  case  Justice  JOHNSON,  in  above 
opinion,  says,  "  the  partition  must  necessarily  be  by  agree- 
''rnent,  or  proceedings  in  equity."  The  only  inference  that 
can  be  legitimately  drawn  from  this  language  is,  that  where 
the  property  is  capable  of  being  divided  by  weight  or  meas- 
urement, like  grain,  it  is  not  necessary  that  the  partition  should 
be  by  agreement  or  proceedings  in  equity,  but  one  tenant 
can  make  the  division  without  the  consent  of  his  co-tenant, 
and  if  he  is  prevented  by  the  other  tenant  from  making  the 
division  by  locking  up  the  property,  and  showing  an  inten- 
tion clearly  to  appropriate  the  whole  to  his  own  use,  after  a 
proper  demand  made  and  a  refusal  to  deliver,  he  is  liable  to 
his  co-tenant  for  a  conversion  of  the  property. 

It  cannot  be  said  strictly  that  each  tenant  has  the  same 
right  to  every  particle  of  the  grain ;  if  that  were  strictly 
true  a  separation  and  appropriation  by  one  co-tenant  would 
not  divest  him  of  such  right,  but  he  would  still  own  one-half 
of  the  portion  thus  separated  in  the  same  manner  as  in  case 
of  separation  of  sheep.  If  the  tenant  under  such  circum- 
stances has  the  right  thus  to  separate  and  appropriate  his 
portion  of  the  property  without  the  consent  of  his.  eo-ten- 
ant,  and  without  proceeding  in  equity  for  a  partition  of  the 
property,  (which  he  most  clearly  could  not  do  in  the  case  of 
property  not  divisible  in  its  nature),  I  can  see  no  reason 
why  he  cannot,  without  interfering  with  the  general  rule  in 
regard  to  the  rights  of  tenants  in  common,  recover  in  an  ac- 
tion of  trover,  when  his  co-tenant  locks  up  the  property  and 
prevents  a  division,  in  a  case  where  the  law  clearly  gives  him 
the  right  to  his  share  of  the  property,  without  compelling 
him  to  go  into  a  court  of  equity  fur  a  partition. 
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I  have  carefully  examined  all  the  cases  decided  by  the 
courts  of  equity  in  this  state,  and  in  none  of  them  has  the 
precise  point  involved  in  this  case  been  decided.  The  case  of 
Tiibbs  agt.  Richardson,  (6  Ver.  Rep.,  442,)  upon  which  the 
defendant's  counsel  mainly  relies  in  support  of  his  position, 
was  in  regard  to  a  quantity  of  wool  held  in  common.  I  do 
not  think  that  wool  stands  upon  the  same  footing  as  grain ; 
it  could  not  be  said  to  be  of  the  same  quality.  Wool  taken 
from  a  flock  of  sheep  would  not,  under  ordinary  circumstan- 
ces, be  of  the  same  quality,  and  if  it  was  not,  it  could  no 
more  be  divided  accurately  by  weight  or  measurement,  than 
the  sheep  from  which  the  same  was  taken,  and  the  judge 
who  delivered  the  opinion  in  that  case,  made  no  distinction 
between  the  property  in  that  case  and  any  other  property, 
not  in  its  nature  divisible.  A  different  rule  prevails  in  the 
state  of  Vermont,  from  the  one  established  in  our  state.  In 

1  Williams  Vcr.  J?., ,  the  court  held  that  a   sale    of 

personal  chattels  by  one  tenant  in  common  is  not  such  a 
destruction  of  the  chattel  as  to  enable  the  other  tenant  in 
common  to  maintain  trover. 

The  defendant  in  this  case  has  from  the  time  of  the  de- 
mand to  the  day  of  trial  entirely  ignored  the  rights  of  the 
plaintiff  to  the  property.  He  alleged  in  his  answer  that  the 
crops  belonged  to  him,  were  raised  on  his  farm  and  plain- 
tiff had  no  right  thereto.  He  did  not  claim  to  be  a  tenant 
in  common  with  the  plaintiff  until  he  made  a  motion  for  a 
non-suit  in  the  county  court. 

The  case  presents  this  state  of  facts,  simply.  The  defen- 
dant has  in  his  possession  forty-two  and  one-half  bushels 
of  corn,  and  fourteen  bushels  of  oats,  belonging  to  the 
plaintiff,  in  the  same  bin  with  other  corn  and  oats.  Plain- 
tiff demands  the  property,  the  defendant  refuses  to  deliver, 
and  locks  up  his  barn.  Ordinarily,  this  is  abundant  evidence 
to  sustain  an  action  of  trover  for  the  conversion  of  the 
property.  The  property  can  be  easily  divided  and  delivered, 
if  the  defendant  is  disposed  to  act  justly  towards  the  plain- 
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tiff;  but  he  will  neither  divide  the  property  himself  nor  allow 
the  plaintiff  to  take  what  belongs  to  him.  Can  it  be  possi- 
ble that  the  plaintiff  has  no  remedy,  except  to  go  into  a  court 
of  equity  for  a  partition  of  the  property  f  If  the  value  of 
the  property  were  less  than  fifty  dollars  he  would  be  remedi- 
less. I  cannot  believe  that  any  such  rule  should  be  applied 
to  this  case.  If  the  view  I  have  taken  of  the  law  is  correct,  it 
very  much  lessens  the  number  of  cases  where  a  resort  to  a 
court  of  equity  is  the  only  remedy  for  wrongs  of  this  nature. 
I  think  it  is  the  duty  of  courts  to  facilitate  the  modes  of 
redress  when  it  can  be  done  without  the  violation  of  well 
settled  principles  of  equity  and  justice,  rather  than  be  gov- 
erned by  ancient  rules  and  maxims,  which,  when  practically 
applied,  render  the  means  of  redress  so  onerous  and  difficult 
of  attainment,  the  law,  instead  of  affording  a  remedy  for  an 
evil,  allows  the  offender  to  violate  it,  and  trample  upon  the 
rights  of  others,  with  perfect  impunity. 

I  am  of  the  opinion  that  a  new  trial  should  be  denied. 

This  decision  was  affirmed  by  the  supreme  court  in  the  6th 
district,  Justice  MASON,  delivering  the  opinion. 
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SUPREME  COURT. 
HIRAM  B.  HOXIE  agt.  WILSON  GREENE. 


Where  after  verdict  a  motion  for  a  new  trial  on  exceptions  is  ordered  to  be  heard  at 
the  general  term,  in  the  first  instance,  the  case  cannot  be  reviewed  on  the  question 
that  the  verdict  is  against  the  weight  of  evidence. 

Where  the  defendant  has  the  affirmative  of  all  the  issues,  he  has  the  right  to  the  open- 
ing and  closing  argument  to  the  jury. 

So  held  on  the  trial  of  an  action  upon  a  promissory  note  which  was  transferred  to 
the  plaintiff  by  the  payee  when  past  due,  and  the  defendant  set  up  as  a  defense  in 
his  answer;  1st  that  the  note  was  given  without  consideration.  2d  that  it  was 
given  under  duress  by  threats  of  criminal  prosecution  and  of  personal  injury,  and 
injury  to  the  property  of  defendant  by  the  payee  and  his  wife.  3d  that  the  note 
was  transferred  to  the  plaintiff  after  it  became  due ;  and  4th  that  the  plaintiff  was 
not  the  party  in  interest  nor  the  owner  of  the  note. 


Sixth  District,Bmghamton,  General  Term,  January,  1869. 
BALCOM,  BOARDMAN,  PARKER  and  MURRAY,  Justices. 
MOTION  for  a  new  trial  on  exceptions  taken  at  the  trial, 
and  ordered  to  be  heard  at  general  term  in  the  first  instance. 

SHANKLAND  and  Coucn,  for  plaintiff. 
BALLARD  and  WARREN,  for  defendant. 

By  the  court,  PARKER,  J.  This  action  is  founded  on  a 
promissory  note,  dated,  September  26,  1866,  for  five  hun- 
dred dollars,  payable  to  Daniel  L.  Wilson  or  bearer,  on  the 
first  day  of  January,  1S67. 

The  complaint  after  setting  out  the  note,  alleges,  that  the 
payee  sold  and  transferred  it  to  the  plaintiff,  on  the  16th 
day  of  April,  1S67,  and  that  he  was  the  owner  of  it. 

None  of  these  allegations  are  denied  by  the  answer,  but, 
it  sets  up  affirmative  defenses;  1st  that  the  note  was  given 
without  consideration;  2d  that  just  before  the  giving  of  the 
note,  the  payee  thereof  and  his  wife  corruptly  colluded  to- 
gether, and  falsely  charged  the  defendant  with  having  had 
You  XXXVIL  7 
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criminal  intercourse  with  the  wife  of  the  payee,  and  de- 
manded of  the  plaintiff  that  he  should  pay  him  (the  payee) 
the  sum  of  $2,500  dollars,  as  damages  therefor,  and  there- 
upon threatened  to  kill  him,  and  destroy  his  property,  if  he 
refused  to  comply  with  said  demand.  That  under  duress  of 
such  threats,  and  fear  of  their  execution,  he  executed  said 
$500  note,  parcel  of  said  $2,500,  so  demanded. 

That  said  charge,  so  made  against  him,  was  wholly  false. 
3d.  That  the  note  was  transferred  to  the  plaintiff  after  it 
became  due.  4th.  That  the  plaintiff  wras  not  the  owner  of 
the  note.  Upon  the  trial,  the  plaintiff  (under  defendants 
objection  that  the  cause  of  action  stood  admitted  by  the 
pleadings,  and  that  the  defendant  had  the  affirmative  of  all  the 
issues)  proved  the  execution  of  the  note  and  its  transfer  to 
the  plaintiff  at  the  time  stated  in  the  complaint,  and  read 
the  note  in  evidence,  with  a  computation  of  the  interest 
thereon  and  rested.  Evidence  was  then  given  upon  both 
sides,  on  the  first  two  issues  made  by  the  answer. 

After  the  close  of  the  evidence,  the  defendant's  counsel 
claimed  the  right  to  make  the  closing  argument  to  the  jury, 
which  was  denied  by  the  plaintiff's  counsel.  The  court 
ruled  that  the  defendant's  counsel  had  the  right  so  claimed 
by  him  5  to  which  ruling  the  plaintiff's  counsel  excepted, 
and  the  counsel  of  the  parties  respectively  addressed  the 
jury  in  the  order  thus  indicated.  The  jury  found  a  verdict 
in  favor  of  the  defendant,  whereupon  an  order  wras  made 
and  entered,  giving  the  plaintiff  sixty  days  to  make  a  case 
and  exceptions,  and  that  the  same  be  heard  in  the  first  in- 
stance at  the  general  term. 

The  plaintiff's  counsel  makes  a  point,  that  the  verdict  is 
against  the  weight  of  evidence.  That,  is  a  question  that  is 
not  reviewable  here.  Nothing  but  the  exceptions  taken  up- 
on the  trial,  can  be  ordered  to,  and  heard  by,  the  general 
term  in  the  first  instance.  Applications  for  new  trials,  upon 
grounds  other  than  those  properly  raised  by  such  exceptions, 
must,  in  the  first  instance  be  heard  and  decided  at  the  cir- 
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cuit  or  special  term.     (Code,  §  2G5;  Cronk  agt.  Canficld,  31 
.Sarft.,  171,  and  48  #ar&.,  412). 

The  only  question  brought  up  by  the  exceptions,  is 
whether  or  not  the  ruling  at  the  circuit,  that  the  defendant 
had  the  affirmative  of  all  the  issues,  and  consequently,  had 
the  right  to  the  closing  argument  to  the  jury  WHS  er- 
roneous. 

It  is  very  clear  that  upon  the  pleadings,  the  plaintiff  was 
entitled  to  recover,  without  the  production  of  any  evidence 
on  his  part. 

The  defense  is  a  confession  of  the  facts  alleged  in  the 
complaint,  and  an  avoidance  of  their  effect  by  the  allega- 
tions of  new  facts. 

The  only  issues  between  the  parties,  therefore,  are  raised 
by  the  allegations  of  the  answer,  which  requiring  no  reply, 
are  deemed  denied  by  the  plaintiff  (Code,  §  168).  Upon 
those  issues,  the  defendant  then  has  the  affirmative,  and  the 
plaintiff  the  negative;  consequently,  under  the  rule  that  the 
obligation  of  proving  any  fact,  lies  upon  the  party  who  sub- 
stantially asserts  the  affirmative  of  the  issue  (1  Greenl.  Ev., 
"j  7,  4) ;  it  was  incumbent  upon  the  defendant,  to  begin  in 
the  production  of  evidence.  In  other  words,  the  burden  of 
proof  was  on  the  defendant,  and  he  had  the  right  to  begin 
and  to  reply,  and  consequently,  the  right  to  the  opening  and 
closing  address  to  the  jury.  (Huntington  agt.  Conlcy,  33 
Barb.,  218 ;  Ehcett  agt.  Chamlerlin,  31  N.  Y.  J?.,  Gil).  If 
I  am  correct  in  the  statement  that  the  plaintiff  was  entitled 
to  recover  without  the  production  of  any  evidence  on  his 
part,  I  do  not  understand  the  counsel  for  the  plaintiff,  to  dis- 
sent from  the  conclusion  above  arrived  at.  He  argues  how- 
ever, that  the  allegation  of  the  plaintiff,  in  the  complaint, 
that  the  note  was  given  u  for  value  received"  does  not 
stand  admitted  by  the  answer,  but  is  therein  denied,  and 
hence,  that  an  issue  is  thereupon  raised,  of  which  the  plain- 
tiff has  the  affirmative  and  the  defendant  the  negative. 
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The  only  form  in  which  it  is  claimed  that  the  answer 
gives  any  denial  to  the  allegation  referred  to,  is  as  follows: 
"  The  defendant  for  answer  to  the  complaint  of  the  plaintiff 
in  this  action  avers  that  the  instrument  in  the  complaint 
mentioned,  was  given  by  the  defendant  to  the  payee  men- 
tioned without  any  consideration  whatever."  This  is  not  a 
denial  of  the  allegation  in  the  complaint  of  the  making  of 
the  note  ;  if  the  defendant  made  the  note  as  alleged  in  the 
complaint,  he  was  liable  on  it,  even  to  the  payee,  until  it 
was  impeached  by  evidence  on  the  part  of  the  defendant,  for 
a  consideration  is  presumed  ;  so  that  it  was  not  necessary  for 
the  plaintiff  in  suing  upon  it,  either  to  state  a  consideration 
in  his  complaint  or  to  prove  one  upon  the  trial  (Parsons  on 
Notes  &c.,  175,  Ch.  on  Sills  79,  8th  Am.  Ed.}. 

The  averment  in  the  complaint,  that  the  defendant  ''made 
his  promissory  note  in  writing,whereby,  by  the  name  of  Wil- 
son Green,  for  value  received  he  promised  to  pay"  &c.,  must 
be  regarded  as  an  averment  of  the  making  of  the  note  des- 
cribed and  not  of  the  fact  of  a  valuable  consideration  re- 
ceived by  the  maker. 

The  words  "  for  value  received  "  are  descriptive  merely, 
(Saxton  agt.  Johnson,W  J.  J?.,  418),  so  that  notwithstanding 
the  first  defense  above  set  forth,  the  plaintiff  on  production 
of  the  note,  would  be  entitled  to  recover  without  the  intro- 
duction of  evidence.  That  defense  does  not  put  m  issue 
anything  alleged  in  the  complaint,  it  is  not  a  general  or 
specific  denial  of  any  allegation  in  the  complaint,  but  is 
matter  in  avoidance  of  the  note. 

The  plaintiff  starts  upon  the  trial,  free  from  any  obliga- 
tion to  prove  a  consideration,  but  in  so  far  as  the  subject  of 
consideration  is  in  controversy,  the  issue  is  raised  by  the 
affirmative  allegation  of  the  answer,  that  it  was  given  with- 
out consideration  5  clearly  then,  the  burden  of  proof  upon 
this  issue,  is  upon  the  defendant,  and  he  therefore  has  the 
affirmative. 


Hoxie  agt.  Greene. 


The  plaintiff's  counsel  insists  that  the  plaintiff  had  the 
affirmative  of  the  issue  made  by  the  fourth  answer.  That 
answer  is  as  follows  : 

The  defendant  for  a  further  answer,  avers,  upon  his 
information  and  belief,  that  the  plaintiff  in  the  action  is  not 
the  real  party  in  interest  nor  the  owner  of  the  note  in  ques- 
tion, and  that  he  has  no  interest  in  the  same.  The  aver- 
ment in  the  complaint  on  this  subject  is  "  that  the  plaintiff 
Hiram  B.  Hoxie,  on  the  16th  day  of  April,  1867,  for  a  good 
and  valid  consideration,  bought  the  above  described  note  of 
Daniel  L.  Wilson  therein  named,  and  took  a  transfer  thereof 
from  the  said  Daniel  L.Wilson,  and  is  now  the  lawful  owner 
aid  holder  of  said  note." 

Now,  as  no  part  of  this  averment  is  denied,  even  by 
inference,  except  the  conclusion  ;  the  transfer,  thereof,  by 
Wilson  to  the  plaintiff,  pursuant  tto  a  purchase  by  him, 
stands  admitted.  That  fact  alone  makes  the  plaintiff'  the 
la\*  ful  owner  and  holder  of  the  note,  and  upon  the  pleadings 
he  is  now,  unless  since  such  transfer,  he  has  parted  with 
the  same. 

The  4th  answer,  is  then  an  affirmative  defense  raising  the 
issue,  that  the  plaintiff  has  since  such  transfer,  ceased  to  be 
the  owner  and  holder  of  the  note,  of  which  the  defendant 
has  the  affirmative.  The  plaintiff  clearly  could  not  be  called 
upon,  to  prove  that  since  the  transfer  to  him,  he  had  not 
transferred  the  note.  Applying  to  the  case,  the  test,  as  to 
the  right  to  begin  and  close  the  case  which  the  plaintiff's 
counsel  recognizes  as  the  true  test,  for  which  parti/  tcould  the 
judment  be,  if  no  evidence  is  given  ¥  There  can  be  no  doubt 
such  right  belonged  to  the  defendant. 

The  ruling  at  the  circuit  was  correct  and  the  defendant 
should  have  judgment  on  the  verdict. 

All  concurred  and  it  is  so  ordered. 


102  KEW  YORK  PRACTICE  EEPOETS. 

Weber  agt.  Ferris. 


N.  Y.  COMMON  PLEAS. 

ADAM  WEBER,  respondent,  agt.  HOEATIO  N.   FEREIS  and 
others,  appellants. 

Where  defendants  indemnify  the  sheriff  and  direct  him  to  go  on  and  sell  property  in 
possession  of  and  claimed  by  the  plaintiff  us  owner,  he  being  in  fact  the  owner,  they 
will  be  held  liable  as  original  trespassers,  notwithstanding  the  proceeds  of  the  sale 
•was  applied  to  an  execution  levied  prior  to  that  of  the  defendants. 

General  Term,  January,  1868. 

Before  DALY,  BRADY  and  BARRETT,  Judges. 

THE  defendants  had  judgment  and  execution  against  the 
plaintiff's  vendor,  upon  which  they  indemnified  the  sheriff, 
who  thereupon  sold  out  all  of  the  plaintiff's  property,  and 
applied  a  part  of  the  proceeds  to  a  prior  execution  under 
which  a  formal  levy  had  been  made. 

The  referee  found  as  a  fact  that  the  plaintiff's  purchase 
from  the  defendant  in  the  execution  was  bona  fide  and  that 
he  was  the  owner  of  the  property  seized  and  sold. 

S.  B.  GUSHING,  for  appellant. 
CHAS.  FRAZER,  for  respondent. 

By  the  court,  BARRETT,  J.  This  appeal  presents  no  ques- 
tions of  law  and,  after  a  careful  review  of  the  case,  we  find 
ample  evidence  to  sustain  the  referee's  findings  of  fact. 

The  defendants  as  indemnitors  and  directors  of  the  sheriff 
are  liable  as  original  trespassers  (Herring  apt.  Hoppock,  15  N. 
Y.  P^,  409;  Fonda  agt.  Van  Home,  15  Wend.,  031;  Davis 
agt.  Netvkirk,  5  Den.,  92;  Hoot  agt.  Chandler,  10  Wend., 
110;  Allen  agt.  Crary,  10  Wend.,  349).  There  is  nothing 
in  the  point  that  the  goods  had  been  previously  levied  upon 
under  a  prior  execution.  That  was  a  mere  formal  and  tech- 
nical levy  which  the  officer  would  not  have  pressed  without 
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an  indemnity.  It  was  made  in  the  ordinary  routine  of  duty, 
without  instructions  from  the  plaintiff  in  the  execution.  The 
seizure  and  sale  of  the  goods  and  their  consequent  loss  to  the 
plaintiff  resulted  from  the  special  instructions  and  indemnity 
given,  upon  their  execution,  by  the  present  defendants.  The 
application  of  the  proceeds  of  the  trespass  was  immaterial 
and  the  fact  that  they  went  to  satisfy  the  first  execution  did 
not  tend  to  mitigate  the  damages.  The  trespass  consisted 
in  the  seizure  of  all  the  property,  and  the  defendants,  as  di- 
rectors and  indemnitors,  are  liable  for  its  full  value.  If  they 
were  unwilling  to  assume  so  great  a  responsibility,  the  par- 
ticular part  of  the  property  upon  which  a  levy  was  to  be 
risked  should  have  been  pointed  out  and  separated. 
The  judgment  should  be  affirmed. 
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N.  Y.  SUPERIOR  COURT. 
J.  S.  JONES  and  others  agt.  ALEXANDER  FOWLER  and  others 

The  general  rule  as  to  the  time  of  the  delivery  of  goods  sold  is,  that  where  goods  are 
to  be  delivered,  and  no  time  is  specified  in  the  contract,  it  is  a  presumption  of  law 
that  the  parties  intended  and  agreed  that  they  should  be  delivered  in  a  reasonable 
time.  What  is  a  reasonable  time  is  a  question  of  law. 

Where  cotton  was  sold  by  bill  on  the  21st  of  the  month,  to  be  received  by  the  pur- 
chasers from  the  wharf,  without  specifying  any  time  of  delivery,  held,  that  a  delay 
of  four  days  in  tendering  a  delivery  was  unreasonable,  and  that  the  refusal  or  neg- 
lect of  the  sellers  to  deliver  on  the  demand  of  the  purchasers  on  the  21st  and  22ud 
relieved  the  latter  from  all  responsibility. 

General  Term,  January,  1869 

THE  action  was  to  recover  the  difference  between  the  con- 
tract price  of  certain  bales  of  cotton  and  the  price  obtained 
on  a  sale  thereof  after  tender  of  a  delivery  and  a  refusal  to 
accept. 

The  plaintiffs  proved  that  the  contract  of  sale  was  made 
on  the  21st  day  of  November,  1867.  The  bought  and  sold 
notes  of  the  parties  were  read  in  evidence.  The  following 
is  a  copy  of  the  sold  note : 

"New  York,  November  21,  1867. 
"Sold  for  Messrs.  Freeman,  Johnson  &  Co., 

"  To  Messrs.  Fowler  Brothers, 
"The  following  cotton,  including  sound  rebaled,  viz.: 

"Marks.  No.  of  Bales.          Stipulation.  Price  per  Ib. 

"WD  B, 

r^r         35         /c     at     18c- 

''Compressed;    to  be 
received  from  wharf. 
"  Terms  cash  on  delivery.        DAYTON  &  WALDO, 

"per  J.  H.  G., 
"Cotton  Brokers,  129  Pearl  st." 


NEW  YoRK  PEACTICE  EEPORTS.  •    1Q5 

Jones  agt  Fowler. 

The  plaintiffs  then  proved  that  on  the  25th  of  November 
they  offered  to  deliver  the  cotton,  and  it  was  refused.  Sub- 
sequently, they  had  it  sold  and  it  brought  a  less  price  than 
the  defendants  had  agreed  to  pay. 

The  cotton,  at  the  time  of  the  sale  to  the  defendants,  was 
on  board  the  steamer  Zodiac,  reported  to  be  then  in  the  har- 
bor. No  offer  to  deliver  the  cotton  was  made  previous  to  the 
25th  of  November. 

One  of  the  brokers  who  made  the  sale  testified  that  he  was 
requested  by  the  plaintiffs  to  deliver  the  cotton  to  the  defen- 
dants; that  he  went  on  the  same  day  for  the  cotton,  and  it 
was  not  on  the  wharf;  that  he  notified  the  defendants  to  at- 
tend and  receive  the  cotton,  but  it  was  not  on  the  wharf,  and 
could  not  be  delivered  because  it  was  not  to  be  had  That  he 
went  twice  for  it  on  Thursday  (21st.),  and  again  on  Friday 
(22d).  On  Saturday  (23d),  defendants  said  they  had  filled 
their  order  elsewhere,  and  refused  to  receive  it.  This  wit- 
ness explained  the  meaning  of  the  words  "to  be  received 
from  wharf"  to  be,  that  the  cotton  was  to  be  delivered  on 
the  wharf  by  the  seller,  and  taken  off  the  wharf  by  the 
buyer. 

Another  of  plaintiff's  witnesses  testified  that  all  the  cot- 
ton was  not  on  the  wharf  until  the  25th,  on  which  day  he 
took  a  letter  from  the  plaintiffs  to  the  defendants,  notifying 
them  that  the  cotton  was  ready  for  delivery. 

A  motion  to  dismiss  the  complaint  was  denied. 

The  defendants  proved  that  they  demanded  a  delivery  of 
the  cotton  on  Thursday,  the  21st. 

One  of  the  defendants'  witnesses  testified  that  he  went  by 
the  direction  of  the  defendants  to  the  wharf  about  one  o'clock 
on  Thursday  (21st),  to  ask  for  the  cotton;  that  there  was  no 
cotton  out;  that  the  brokers,  or  some  one  on  their  behalf, 
asked  permission  to  let  "the  thing"  lie  over  until  the  next 
day  (Friday)  ;  that  he  went  over  to  get  a  delivery  of  the  cot- 
ton once  or  twice  on  Thursday,  and  three  times  at  least  on 
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Friday  j  the  last  time  was  about  four  o'clock  on  Friday  eve- 
ning. 

The  court  directed  a  verdict  for  the  plaintiffs,  to  which  the 
defendants  excepted. 

Judgment  was  suspended,  and  the  exception  sent  to  the 
general  terra. 

H.  NICOLL,  for  plaintiffs. 

H.  H.  ANDERSON,  for  defendants. 

By  the  court,  MONELL,  J.  There  were  no  disputed  facts  in 
this  case,  and  therefore  no  question  for  the  jury.  The  main 
facts  were  sufficiently  established,  and  the  only  question  to 
be  examined  is,  whether  upon  such  facts  the  direction  of 
the  learned  justice  was  correct.  The  contract  of  sale  was 
made  on  the  21st  of  November.  On  that  day,  and  again  on 
the  next  day,  the  defendants  demanded  a  delivery.  The 
cotton  was  not  delivered,  for  the  reason  that  it  had  not  been 
discharged  from  the  vessel.  On  the  25th  a  delivery  was 
tendered  and  refused. 

The  contract  did  not  specify  any  time  for  the  delivery, 
nor  were  there  any  extrinsic  facts  or  circumstances  which 
can  materially  aid  the  court  in  determining  upon  the  time 
the  parties  had  in  which  to  perform.  The  case  must,  there- 
fore, be  disposed  of,  upon  principles  applicable  to  contracts, 
which  are  silent  in  respect  to  the  time  for  their  execution. 

The  question  resolves  itself  into  this  :  Did  the  demand 
made  by  the  defendants  on  the  21st  and  22d,  and  the  inabil- 
ity, refusal,  or  neglect  of  the  plaintiffs  to  deliver  on  those 
days,  put  an  end  to  the  contract  and  discharge  the  defen- 
dants ;  or,  did  the  plaintiffs  have  until  the  25th  to  make 
delivery  t 

The  general  rule  is,  that  where  goods  are  to  be  delivered, 
and  no  time  is  specified  in  the  contract,  it  is  a  presumption 
of  law  that  the  parties  intended  and  agreed  that  they  should 
be  delivered  in  a  reasonable  time.  What  is  a  reasonable 
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time  is  a  question  of  law,  to  be  determined  upon  the  facts 
and  circumstances  of  each  case. 

There  is  one  fact  in  this  case,  which  was  proven,  I  sup- 
pose with  the  view  of  aiding  the  court  in  determining  the 
question  of  reasonable  time,  which  was,  that  at  the  time  of 
the  contract,  the  cotton  was  on  board  the  steamer  Zodiac, 
then  reported  as  being  in  the  harbor;  that  on  coming  up 
the  bay,  she  got  aground,  and  that  her  cargo  had  to  be 
lightened  to  the  city.  The  fact  does  not,  however,  in  my 
judgment,  help  us  in  ascertaining  what  would  be  a  reason- 
able time  for  delivery,  however  much  it  might,  under  certain 
circumstances,  perhaps,  excuse  a  delivery.  It  was  not  con- 
templated by  the  parties  that  any  casualty  would  prevent  an 
immediate  execution  of  the  contract,  and  cannot,  therefore, 
be  presumed  to  have  entered  into  their  intentions. 

I  cannot  find  anything  in  the  contract,  or  in  any  surround- 
ing fact  or  circumstance,  to  excuse  an  immediate  delivery,or 
at  least  a  delivery  on  demand. 

The  commodity  sold,  was  capable  of  an  immediate  deliv- 
ery, and  no  particular  space  of  time  was  required  to  com- 
plete the  sale  by  the  symbolical  delivery  usual  in  such 
cases.  The  cotton  was  to  be  received  by  the  purchaser 
upon  the  wharf.  Placing  it  upon  the  wharf,  and  giving  an 
order  for  its  delivery  to  the  purchaser,  would  constitute  a 
delivery,  and  it  would  thereafter  be  his  property,  and  at  his 
risk. 

There  is  nothing  in  the  character  of  the  property  sold, 
that  would  indicate  that  four  days  would  not  be  an  unrea- 
sonable time  for  its  delivery ;  nor  is  there  anything  in  the 
circumstances  of  the  sale  that  would  lead  us  to  the  conclu- 
sion that  the  plaintiffs  had  the  right  to  tender  performance 
on  the  fourth  day  after  the  sale. 

If  anything  is  to  be  gained  extrinsically,  it  is,  that  in  the 
absence  of  express  stipulations  fixing  the  time  of  perform- 
ance, parties  intend  and  mean  an  immediate  performance, 
provided,  of  course,  the  contract  is  capable  of  such  per- 
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formance ;  and  it  would  not  be  unfair  to  presume  that  the 
parties,  in  the  case  before  us,  contemplated,  as  well  as  in- 
tended, that  the  cotton  should  be  delivered  on  the  day  of 
sale.  Their  acts  indicate  such  intention.  The  plaintiffs  and 
defendants,  through  and  by  their  respective  agents,  went 
down  to  the  wharf  on  the  21st,  the  former  to  deliver,  and 
the  latter  to  receive  the  cotton. 

As  I  have  said  before,  the  casualty  which  prevented  a 
delivery  on  that  day,  cannot  enter  into  the  question  of  rea- 
sonable time.  For  it  may  very  well  be,  that  to  the  defen- 
dants the  delivery  on  the  day  of  purchase,  was  of  the  very 
essence  of  the  contract.  They  might  have  purchased  for 
immediate  reshipment  or  resale,  either  or  both  of  which 
would  have  been  defeated  by  the  plaintiff's  delay. 

I  am  of  opinion,  therefore,  that  the  delay  of  four  days  in 
tendering  a  delivery,  was  unreasonable,  and  that  the  refusal 
or  neglect  of  the  plaintiffs  to  deliver  on  the  demand  of  the 
defendants  releived  the  latter  from  all  responsibility. 

The  exceptions  should  be  sustained,  the  verdict  set  aside, 
and  a  new  trial  ordered,  with  costs  to  defendants  to  abide 
the  event. 

JONES  and  FITHIAN,  JJ.,  concurred. 
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N.  Y.  SUPERIOR  COURT. 
JOANNA  A.  L.  SLUYTEK  agt.  GEORGE  E.WILLIAMS. 

In  an  action  to  recover  the  possession  of  j  ersonal  property  where  it  ia  wrongfully 

detained,  a  demand  ia  necessary  before  suit  brought. 
Where  a  non-suit  is  granted  and  a  judgment  entered  for  a  return  of  the  property, 

the  general  term  will  not  reverse,  because  the  judgment  is  improper,  but  will  leave 

the  party  to  correct  it  by  motion  at  special  term. 

General  Term,  May,  1869. 

APPEAL  from  judgment  at  special  term.  The  facts  are 
sufficiently  stated  in  the  opinion. 

GEORGE  W.  STEVENS,  for  plaintiff,  appellant. 
ALEXANDER  H.  REAVEY,  for  defendant,  respondent. 

By  the  co?<r£,FREEDMAN,J.  The  defendant  lawfully  came  in- 
to possession  of  the  goods  and  chattels  claimed  by  the  plaintiff 
in  the  action,  and  consequently,he  could  not  be  guilty  of  an 
unlawful  dete,ntionexcept,after  due  demand,and  a  refusal  on 
his  part  subsequent  to  said  demand  to  deliver.  It  was  in- 
cumbent on  the  plaintiff  to  prove  a  sufficient  demand  as  a 
part  of  his  case  and  as  the  evidence  is  totally  insufficient 
upon  the  point,  no  error  has  been  committed  upon  the  trial 
in  dismissing  the  plaintiff's  complaint.  In  the  case  relied  on 
by  the  the  plaintiff  (6  Hill,  613)  the  goods  had  been  wrong- 
fully taken,  and  for  that  reason  no  previous  demand  was 
held  to  be  necessary. 

If  the  judment  entered  is  irregular  in  form,  the  plaintiff's 
remedy  is  by  motion  at  special  term  and  the  general  term  will 
not  upon  appeal  make  the  correction  in  the  first  instance. 

The  judgment  appealed  from  should  be  affirmed  with 
costs. 
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SUPREME  COURT. 


JAMES  W.  BLATCHFORD  agt.  ELMORE  P.  Ross  and  others. 


The  Merchant^  Union  Express  Company  of  the  city  of  New  York,  by  their  articles 
of  association,  have  no  power  nor  authority  to  consolidate  that  company  with  any 
other,  without  the  consent  of  a  majority  of  the  stockholders.  Although  the  executive 
committee,  and  a  majority  of  the  trustees  of  that  company,  are  authorized  to 
amend  the  articles  of  association,  they  cannot  make  an  amendment  so  as  to  autho- 
rize the  consolidation  of  the  company  with  any  other,  without  the  consent  of  a 
majority  of  the  stockholders. 

Where,  however,  under  such  an  amendment  of  the  articles  of  association,  the  com- 
pany has  been  united  with  another  express  company,  and  the  union  substantially 
executed  by  a  transfer  of  property,  and  by  a  large  number  of  the  stockholders  of 
the  former  company,  an  injunction  will  not  be  retained  to  restrain  the  new  com- 
pany formed  by  the  merger,  from  using  the  property  transferred,  or  from  receiv- 
ing from  any  of  the  stockholders  of  the  Merchants'  Union  Express  Company,  a 
Bin-render  of  the  stock  held  by  them  to  the  new  company,  and  a  voluntary  com- 
pliance of  the  terms  of  the  agreement  on  their  part 

But  in  regard  to  the  property  not  delivered,  the  injunction  should  continue,  and  the 
directors  and  executive  committee  be  restrained  from  enforcing  any  compliance 
with  such  terms  of  consolidation  by  the  plaintiff  and  other  shareholders,  who  are 
not  willing  to  become  members  of  the  new  company,  by  collecting  the  assess- 
ments on  the  shares  of  the  stock,  or  in  any  other  manner,  until  the  decision  of 
the  case. 

It  is  no  objection  to  the  continuance  of  the  injunction  that  the  company  which  forms 
the  consolidation  and  merger,and  its  stockholders  severally  are  not  made  parties — 
That  company  is  in  no  way  interfered  with  by  these  proceedings. 

The  decision  for  th.e  appointment  of  a  receiver  on  the  ground  of  misconduct  of  the 
executive  committee  of  the  Merchants'  Union  Express  Company  in  voting  for 
appropriations  of  money  to  themselves  and  others,  was  reserved  until  a  receiver 
who  had  been  appointed  gome  time  since  in  regard  to  the  property  of  the  company 
not  involved  in  the  consolidation  of  the  company,  should  be  made  a  party  and  ap- 
pear and  answer  in  this  action  under  a  previous  order  of  the  court. 

Special  Term,  February,  1869. 

MOTION  to  make  an  injunction  permanent. 

STRONG  and  SIIEPARD,  for  plaintiffs. 

SEWELL  and   PIERCE,    GEO.  F.  COMSTOCK   and   C.  A. 

RAPALLO,  for  Merchants'  Union  Company. 
THEO.  M.  PoMEROY,/or  the  Trustees  Merchants' Union  Co. 
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HOOPER  C.  VAN  VORST  and  JOHN  K.  PORTER,  for  Con- 
solidated Company. 

INGRAHAM,  J.  This  action  is  brought  to  restrain  the  de- 
fendants, who  are  officers  of  the  Merchants'  Union  Express 
Company,  and  that  Company  from  carrying  out  a  proposed 
union  and  merger  of  the  company  with  the  American  Ex- 
press Company,  in  the  American  Merchants'  Union  Express 
Company,  and  for  the  fippointment  of  a  receiver.  An  in- 
junction was  granted  restraining  them  from  making,  carry- 
ing into  effect,  or  completing  any  merger  or  consolidation 
of  the  Merchants'  Union  Express  Company  with  any  other 
company,  restraining  them  from  transferring  any  property 
to  the  new  company  or  to  any  other  company,  and  the  new 
company  from  receiving  any  moneys  or  property  from  the 
other  corporation,  and  from  enforcing  and  collecting  an 
assessment  on  the  stock  of  the  Merchants'  Union  Express 
Company,  which  was  alleged  to  be  for  the  purpose  of  carry- 
ing out  such  consolidation.  The  injunction  also  contained 
some  other  provisions  which  were  afterwards  modified  so  as 
not  to  interfere  with  the  business  of  the  new  company  dur- 
ing the  litigation. 

A  motion  is  now  made  to  make  such  injunction  perma- 
nent during  the  pendency  of  this  action.  The  main  question 
as  to  the  validity  of  the  proposed  consolidation  depends  up- 
on the  construction  of  the  articles  of  association  and  the 
power  of  the  executive  committee  in  altering  the  same. 

I  have  not  been  furnished  with  a  copy  of  the  original  ar- 
ticles of  the  association,  but  I  gather  from  the  pleadings  that 
the  original  articles  of  association  did  not  allow  the  union  or 
consolidation  of  the  company  with  any  other,  without  the 
consent  of  a  majority  of  the  stockholders.  That  these  arti- 
cles contain  a  clause  providing  for  an  amendment  of  the  orig- 
inal articles  by  a  concurrent  vote  of  two  thirds  of  the  exec- 
utive committee  and  a  majority  of  the  trustees.  That  by  a 
concurrent  vote  of  the  .committee  and  of  the  trustees,  the  ar- 
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tides  of  association  were  amended  so  as  to  provide  that  the 
Merchant's  Union  Express  Company  might  be  merged  into 
or  consolidated  with  any  other  express  company,  on  obtain- 
ing the  written  consent  of  a  majority  in  interest  of  the  stock- 
holders. That  afterwards,  by  a  similar  proceeding,  the  arti- 
cles of  association  were  again  amended  so  as  to  provide  for 
such  merger  or  consolidation,  without  requiring  the  previous 
consent  of  such  majority  of  stockholders.  And  that  in  pur- 
suance of  such  amendment  the  consolidation  of  the  American 
and  Merchant's  Union  Express  Companies  was  resolved  upon 
by  the  trustees  and  executive  committee  without  any  knowl- 
edge or  assent  of  the  great  body  of  the  stockholders  until 
after  such  resolution  was  adopted. 

The  authority  to  amend  the  articles  of  association  gave  no 
power  to  take  away  from  the  stockholders  the  power  to  pro- 
hibit the  merger  of  the  company  with  any  other  company, 
which  they  had  expressly  reserved  for  their  own  protection. 
Such  authority  to  amend  must  be  construed  as  intended  for 
such  amendments  as  were  pertinent  to  the  business  and  ob- 
jects for  which  the  association  was  organized.  As  well  might 
the  executive  committee,  under  the  power  of  amendment, 
assume  to  change  the  business  of  the  corporation  to  one  en- 
tirely different  from  that  for  which  it  has  been  organized,  as 
to  terminate  the  existence  of  the  association  and  merge  it 
into  another.  Such  was  not  the  object  of  the  original  arti- 
cles, no  such  provision  was  contemplated,  and  to  guard 
against  it  the  stockholders  had  expressly  provided  that  their 
consent  should  be  necessary  before  any  such  change  could 
be  effected.  At  any  rate  snch  were  the  views  entertained 
by  the  executive  committee  when  the  consolidation  was  first 
thought  of,  and  in  the  first  amendment  the  consent  of  a  ma- 
jority of  the  stockholders  was  deemed  necessary,  but  no 
amendment  was  contemplated  inconsistent  with,  contrary  to, 
or  destructive  of  the  main  objects  of  the  association,  and 
when  the  executive  committee  so  extended  their  power  they 
exceeded  their  authority. 
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They  had  no  authority  by  such  a  consolidation  to  bring 
the  stockholders  under  the  increased  liability  for  the  debts  of 
another  company,  and  expose  them  to  "  loss  "  which  might  not 
have  existed  before  or  which  might  follow  from  the  intro- 
duction of  a  new  company  or  association,  and  a  surrender  to 
such  new  company  of  all  the  property  of  the  association. 
Thus  in  the  case  of  private  associations  the  unanimous  voice 
of  the  stockholders  was  regarded  necessary  to  change  its 
provisions.  (Livingston  agt.  Lynch,  4  Johns.  Chan.  Rep.  573), 
and  even  an  act  of  the  legislature  was  held  insufficient  to 
compel  a  change  of  business  in  a  corporation  from  what  was 
originally  contemplated,  without  the  consent  of  the  stock- 
holders. (Hartford  and  New  Haven  Railroad  Company,  agt. 
Croswell,  5  Hill,  383.) 

In  the  case  of  Church  agt.  Financial  Corporations,  (-5  vol. 
Eng.  Law  Rep.,  Eq.  Cases,  4-30),  it  was  held  that  an  agree- 
ment for  amalgamation  with  another  company  was  not  within 
the  power  of  the  directors,  although  the  articles  authorized 
the  directors  to  amalgamate  with  any  company  formed  to 
carry  on  any  business  included  in  the  objects  of  the  compa- 
ny, in  a  case  in  which  an  assessment  was  made  upon  its  stock- 
holders for  the  purpose  of  carrying  out  the  amalgamation. 
In  the  Imperial  Sank  of  China  agt.  Sank  of  Hindostan,  it 
was  held  that  under  the  provisions  of  act  of  1862  (requiring 
assent  of  stockholders),  an  arrangement  for  the  transfer  of 
the  business  of  the  company  to  another,  and  providing  for  an 
assessment  on  the  shareholders  \v  as  not  valid,  and  that  assess- 
ment of  the  shareholders  must  be  by  all  the  members,  (6  vol. 
Eng.  Law  Rep.,  Eq.  Cases,  91).  It  is  proper,  however,  to 
add  that  although  the  last  two  cases  referred  to  are  controll- 
ed by  the  provisions  of  a  statute  somewhat  differing  from 
any  statute  in  this  state,  the  general  principles  in  both  cases 
may  be  well  applied  to  the  case  under  consideration. 

Upon  this  branch  of  the  case  I  think  it  is  clear  that  the 
proposed  merger  of  the  company,  in  another,  without  the 
consent  of  the  stockholders,  is,  as  to  those  who  do  not  agree, 
You  XXXVIL  8 
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utterly  beyond  the  powers  of  the  executive  committee  and 
directors,  and  if  the  union  had  not  been  substantially  exe- 
cuted by  a  transfer  of  property,  and  by  a  large  number 
of  the  stockholders,  it  should  be  enjoined  until  the  final  hear- 
ing of  the  case. 

So  far  as  the  transfer  of  the  property  has  been  made  no 
benefit  will  accrue  to  any  of  the  parties  to  have  the  new 
company  enjoined  from  its  use,  or  from  receiving  from  any 
of  the  stockholders  of  the  Merchant's  Union  Express  Com- 
pany, a  surrender  of  the  stock  held  by  them  to  the  new 
company,  and  a  voluntary  compliance  of  the  term  sof  the  agree- 
ment on  their  part.  If  the  stockholders  who  have  not  yet 
accepted  of  the  terms  so  agreed  on  between  these  companies 
elect  sc  to  do,  and  to  become  stockholders  in  the  new  com- 
pany, there  is  no  good  reason  for  restraining  them  from  so 
doing,  but  in  regard  to  property  not  delivered,  the  injunc- 
tion should  be  continued,  and  the  directors  and  executive 
committee  should  be  restrained  from  enforcing  any  compli- 
ance with  such  terms  of  consolidation  by  the  plaintiff  and  other 
shareholders,  who  are  not  willing  to  become  members  of  the 
new  company,  by  coUecting  the  assessments  on  the  shares 
of  the  stock,  or  in  any  other  manner  until  the  decision  of 
this  case. 

It  is  objected,  however,  to  a  continuance  of  this  injunc- 
tion that  the  Americon  Express  Company,  and  the  stockhol- 
ders severally  are  not  made  parties.  That  company  is  not  in 
any  way  interfered  with  by  these  proceedings.  Their  stock- 
holders are  free  to  become  members,  and  that  company  is 
not  enjoined  from  any  disposition  of  its  property  that  may 
be  desired  by  its  managers.  The  interest  of  the  company, 
if  any,  is  so  remote  that  it  affords  no  grounds  for  relief  to 
the  plaintiff. 

Nor  is  the  want  of  making  all  the  stockholders  defendants 
a  good  objection.  Where  they  are  as  numerous  as  they  are 
in  this  case,  it  is  not  necessary.  It  is  enough  if  some  of  the 
class  are  parties,  who,  on  behalf  of  all,  may  either  prosecute 
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or  defend.  The  plaintiff  here  represents  one  class,  and  sues 
for  himself  and  others  who  choose  to  come  in,  and  who  have 
/not  become  stockholders  in  the  new  company,.  The  defen- 
dants represent  the  executive  committee  and  directors,  who 
are  in  favor  of  the  union  of  the  companies,  and  can  litigate 
for  the  benefit  of  the  other  class.  Even  if  it  were  other- 
wise, the  means  provided  for  bringing  in  other  parties  are 
such  that  relief  by  a  temporaay  injunction  should  npt  on 
that  account  be  denied. 

The  other  branch  of  this  case  relates  to  the  appointment 
of  a   receiver.     This   is  based  mainly  on  the  alleged   mis- 
conduct of  the  executive  committee  in  voting  for  appropri- 
ations of  money  to  themselves  and  others  for  services  at  va- 
rious times  during  the  past  two  years,  before  and  after  the 
organization  of  the   company.     These  votes  are  shown  by 
extracts  from  the  minutes  of  the  committee,  which  at  least 
exhibit  very  liberal  appropriations  of  the   money   of  the 
stockholders  for  their  own  benefit,  large  amounts  of  which 
are  said  to  be  for  services  prior  to  the  organization  of  the 
company.     The  impropriety  of  voting  such  moneys  to  them- 
selves for  extra  services  is  shown  by  the  cases  of  (Gardner 
agt.  Ogdcn,  22  N.  Y.,  332,  and  Suits  agt.  Woods,  37  N.  Y., 
317.)     Thus,  in  April,   1S6G,  8500  monthly  was  voted  to 
each  of  the  executive   committee    and   others,   which   in 
August  was  increased  to  $700  monthly,  to  commence  on 
January  1st,  1S66.     In  April,  1867,  82,500  was  voted  to 
each  member  of  the  committee,  as  compensation  for  services 
rendered  the  company.     In  may,  1807,  an  advance  was  voted 
to  Joslyn  &  Co.  of  825,000  to  protect  the  interests  of  the 
company  from  assaults  made  by  other  express  companies, 
and  in  September,  1867,  a  further  sum  of  840.000.  In  May, 
1866,  $5,000  was  voted  to  each  member  of  the  committee 
annually,  which  in  September  was  reduced  to  2,500.     In 
October,  1867,  88,000  was  voted  to  each    member  of  the 
comittee  for  services  for  1866  and  1867,  and  to  be  for  ser- 
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vices  in  organizing  the  company.  And  in  December,  1SG7, 
to  each  member  of  the  executive  committee  and  the  attorney 
of  the  company  850,000  for  services  prior  to  the  organize 
tion  of  the  company  in  devising  ways  and  means  by  which 
the  company  might  be  formed,  &c.,  upon  condition  that  each 
member  immediately  invest  the  same  in  the  stock  of  the 
company.  In  May,  1S6S,  the  last  resolution  was  repealed, 
and  the  treasurer  was  directed  to  cancel  the  indorsement  of 
$50,000  on  the  checks  of  the  executive  committee,  in  pur- 
suance of  the  former  appropriation,  but  whether  the  stock 
was  or  was  not  issued  to  the  executive  committee  under  that 
resolution  does  not  appear.  In  May,  1SG8,  a  loan  to  C.  T. 
Backus  of  $20,000,  on  his  notes,  for  which  no  cause  is 
stated  in  the  resolution.  In  May,  1868,  a  resolution  was 
passed  directing  the  issue  to  two  of  the  executive  committee 
of  750  shares  of  stock,  and  to  another  of  500  shares,  in 
consideration  of  their  retiring  from  the  executive  committee, 
and  as  compensation  for  services,  as  promoters  and  origina- 
tors of  the  company,  in  addition  to  compensation  previously 
received. 

These  resolutions  were  all  passed  by  the  executive  com- 
mittee in  their  own  favor,  and  it  is  claimed  by  the  plaintiff, 
that  such  resolutions  are  void,  and  that  a  receiver  is  neces- 
sary to  recover  back  the  same  for  the  benefit  of  the  com- 
pany. Of  the  impropriety  of  grants  of  such  large  sums  for 
such  purposes  there  can  be  little  doubt,  and  in  the  condition 
in  which  this  company,  the  Merchants'  Union  Express  Com- 
pany, is  now  placed,  there  could  be  no  impropriety  in  decid- 
ing in  favor  of  the  appointment  of  such  receiver. 

A  receiver  was  appointed  some  time  since,  in  regard  to 
the  property  of  the  company,  not  involved  in  the  consolida- 
tion of  the  company  with  the  new  express  company,  and 
the  plaintiff  has  an  order  allowing  him  to  be  made  a  party 
to  this  suit.  The  order  restraining  him  from  parting  with 
any  of  the  funds  received  by  him  will  protect  the  plaintiff 
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as  fully  as  if  a  new  receiver  were  now  appointed,  arid  it  is 
but  proper  that  he  should  be  heard  after  he  is  brought  in  as 
defendant,  before  any  order  for  a  new  receiver  is  made.  For 
this  reason  therefore,  I  reserve  any  order  on  this  branch  of 
the  case,  until  after  the  receiver  has  appeared  and  answered  ; 
the  plaintiff  may  then  renew  such  application  in  such  way 
as  he  may  be  advised. 

Objections  have  been  made  to  the  right  of  the  plaintiff, 
to  take  these  proceedings  because  he  is  the  holder  of  stock 
purchased  from  one  who  had  assented  to  the  consolidation, 
and  because  he  had  delayed  in  bringing  this  action  until  after 
the  consolidation  was  partially  effected. 

If  this  action  was  solely  for  the  purpose  of  preventing  the 
consolidation  there  would  be  force  in  these  objections,  but 
this  action  is  for  other  purposes.  Under  the  exception  as 
to  the"  consolidation  as  above  suggested,  those  stockholders 
who  are  willing  to  do  so,  will  be  allowed  to  become  stock- 
holders in  the  new  company,  and  their  rights  are  not  inter- 
fered with.  As  to  the  others  they  may  have  a  right  to  claim 
from  the  remaining  funds  of  the  company  their  share  of  the 
interest  they  have  in  the  stock,  and  to  have  the  right  of  the 
appropriations  heretofore  referred  to  inquired  into  through 
a  receiver.  For  such  purposes  those  objections  are  in 
no  way  applicable  in  opposition  to  maintaining  this 
action. 

Nor  is  the  want  of  parties  as  to  the  American  Express 
Company,  or  the  other  stockholders,  any  ground  of  ob- 
jection. 

That  company  is  only  interested  in  carrying  out  the  con- 
solidation, and  the  same  is  not  interfered  with  by  the  injunc- 
tion, and  the  other  stockholders  are  not  necessarily  parties, 
when  they  are  so  numerous,  and  when  they  are  represented 
by  sufficient  of  their  class  to  defend  the  action  on  their 
behalf. 

The  injunction  therefore  is  retained  as  originally  modi- 
fied, with  the  further  modification  in  permitting  such  of  the 
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stockholders  as  so  claim  to  exchange  their  stock  for  that  of 
the  new  company,  and  to  pay  the  assessment  thereon,  and 
reserving  any  decision  as  to  receiver,  until  after  the  present 
receiver  shall  be  made  a  party,  and  shall  file  an  answer  in 
this  action. 


NEW  YORK  PRACTICE  REPORTS. 


Ward  agt.  Gore. 


NEW  YORK  COMMON  PLEAS. 
WARD  agt.  GORE. 

Where  an  action  leliceen  partners  for  an  accounting  and  settlement  of  partnership 
affairs  was  commenced  by  the  defendant  against  the  plaintiff  by  the  service  of  a 
complaint  ;  another  action  subsequently  commenced  by  the  plaintiff  against  the 
defendant  for  the  same  cause,  cannot  be  sustained,  although  the  complaint  in  the 

latter  contains  special  averments  and  asks  extended  relief,  but  without  changing 
the  character  ot  the  action. 

Special  Term,  January,  1SG8. 

E.  DELAFIELD  SMITH,  for  plaintiff. 
D.  D.  LORD,  for  defendant. 

BARRETT,  J.  The  point  is  well  taken,  that  there  is  another 
action  pending  between  the  same  parties,  for  the  same  cause 
of  action,  (Code  $  144,  sub.  3.)  The  special  averments  con- 
tained in  the  present  complaint,  and  the  extended  relief 
sought,  do  not  change  the  character  of  the  action.  It  is 
nothing  more  nor  less,  than  an  ordinary  action  between 
partners,  after  a  dissolution  for  an  accounting  and  settlement 
of  the  partnership  affairs.  Prior  to  the  commencement  of 
this  action,  the  present  defendant  had  actually  served  his 
complaint  in  a  similar  action  in  this  court  against  the  pres- 
ent plaintiff.  In  the  action  first  commenced,  the  averments 
were  fewer  and  the  prayer  simpler  and  less  special.  But 
•the  action  was  the  same,  and  indeed  all  the  averments  of 
the  present  complaint  and  affirmative  relief  of  quite  as 
comprehensive  a  character  could  have  been,  and  may  yet  be, 
there  set  up  and  demanded.  The  cases  too  fully  support 
the  objection.  (Groslwn  agt.  Lyon,  16  Barb.,  461;  Horn- 
fagcr  agt.  Hornfngcr,  6  How.,  Pr.  E.,  279;  McCarthy  agt. 
Pedke,  9  Alb.  P.  R,  164). 

The  temporary  injunction  must  be  dissolved. 
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SUPREME  COURT. 
PETER  BALJA,  respondent  agt.  DANIEL  RAWLEY,  appellant. 

Where  a  disputed  question  as  to  an  agreement  by  the  defendant  to  allow  plaintiff 
to  saw  a  certain  quantity  of  wood  on  the  farm  of  the  defendant  for  about  two 
months  after  the  lease  from  the  defendant  to  the  plaintiff  of  said  premises,  was 
surrendered  and  given  up,  having  been  fairly  submitted  to  the  jury,  on  a  trial  in 
the  county  court,  on  appeal  from  a  justices'  court,  and  they  having  found  in  favor 
of  the  plaintiff,  their  finding  is  conclusive,  on  appeal  to  this  court. 

Such  an  agreement  being  based  upon  a  good  consideration  is  valid  by  parol. 

An  objection  taken  by  defendant  on  the  trial  in  the  justices'  court,  that  plaintiff,  by 
his  own  showing,  had  brought  title  to  land  in  question,  which  was  disputed  by 
defendant,  is  an  intermediate  objection,  arising  during  the  trial  out  of  the  evidence 
offered  or  introduced,  and  to  bring  the  same  before  the  county  court,  it  would  be 
necessary  to  show  a  portion,  if  not  all  of  the  evidence  given  on  the  part  of  the 
plaintiff  to  enable  the  county  court  to  judge  correctly  as  to  the  merits  of  the 
objection. 

The  Code  (§  360)  says  the  justice  need  not  return  any  of  the  evidence.  Of  course 
that  section  does  not  contemplate  that  the  county  court  shall  hear  an  issue  of  law 
on  parol  evidence  of  what  took  place  in  the  justice's  court.  Besides,  th  e  question 
of  title  in  fact,  did  not  arise  in  this  case. 

Sixth  District,  Binghamton,  General  Term,  November,  1868. 

Before  BALCOM,  BOARDMAN,  PARKER  and  MURRAY,  Justices. 

ON  the  4th  day  of  December,  1861,  the  defendant  was 
the  owner  of  a  farm  of  land  situated  in  the  town  of  Solon 
in  the  county  of  Cortland  ;  and  on  that  day  leased  the  same 
to  the  plaintiff,  for  the  term  of  five  years  commencing  on 
the  first  of  March,  1862 ;  at  which  time  plaintiff  took  pos- 
session of  the  farm  under  the  lease,  and  continued  in  the  ' 
possession  of  the  whole  premises  until  the  26th  of  January,. 
1864,  when  some  difficulty  arose  between  the  parties  in  re- 
lation thereto,  and  they  entered  into  an  agreement  by  which 
the  said  lease  was  surrendered,  and  the  defendant  re-took 
the  possession  of  the  said  premises,  except  that  the  plaintiff 
was  to  live  in  the  house  and  keep  his  stock  on  the  farm  un- 
til the  first  of  March,  1864.  Plaintiff  insists  that  it  was 
also  agreed  that  he  was  to  have  the  privilege  of  sawing  up 
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a  certain  quantity  of  wood  thereon.  The  defendant  denies 
that  there  was  any  such  agreement.  The  plaintifl  in  accord- 
ance with  his  understanding  of  the  agreement,  attempted  to 
saw  up  such  wood  thereon,  and  was  prevented  by  the  defen- 
dant interfering  with,  and  about,  the  sawing  machine,  and 
was  forbid  bringing  the  machine  on  the  premises. 

The  plaintiff  brings  this  action  in  'trespass  for  thus  inter- 
fering, which  was  first  tried  before  a  justice  of  the  peace,  in 
Cortland  county,  and  plaintiff  obtained  a  judgment  of  $40.00 
from  which  defendant  appealed  to  the  county  court  of  Cort- 
land county,  where  it  was  retried,  and  plaintiff  obtained  a 
verdict  of  $62.50.  Defendant  applied  to  the  county  court 
for  a  new  trial,  which  was  denied,  and  judgment  was  en- 
tered in  favor  of  the  plaintiff,  and  defendant  appealed  to  this 
court. 

WATERS  and  WATERS,  for  appellant. 
BALLARD  and  WARREN,  for  respondent. 

By  the  court,  MURRAY  J.  The  disputed  question  as  to  the 
agreement  by  the  defendant  to  allow  plaintiff  to  saw  a  cer- 
tain quantity  of  wood  on  the  premises  of  defendant,  after 
the  lease  was  surrendered,  having  been  fairly  submitted  to 
the  jury,  and  they  having  found  in  favor  of  the  plaintiff, 
their  finding  is  conclusive. 

The  agreement  by  which  the  plaintiff  reserved  the  right 
to  saw  wood  on  the  defendant's  farm  fora  term  less  than  two 
months  being  based  upon  a  good  consideration,  was  valid  by 
parol.  But  by  several  exceptions,  taken  upon  the  trial  to 
the  reception  of  evidence,  and  by  the  t\\  o  motions  for  non- 
suit and  an  exception  taken  to  the  judge's  charge  in  submit- 
ting to  the  jury  whether  such  a  right  was  reserved  or  not, 
the  point  is  made  by  the  defendant,  that  the  proof  on  the 
part  of  the  plaintiff  on  that  question,  showed  that  the  title 
to  real  estate  came  in  question,  and  was  not  within  the  issues 
to  be  tried  by  the  county  court. 
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By  subdivision  4,  of  section  366  of  the  Code,  the  county 
court  may  try  the  title  to  lands,  on  appeal  from  justices' 
court,  if  within  the  issues  framed  (Whitcomb  &  May  agt. 
Greene,  2  Demo,  113).  The.  question  if  presented  by  the 
proof,  came  fairly  within  the  issues,  and  was  properly  tried. 
But  a  question  of  title  did  not  arise  on  the  trial.  By  the 
agreement  between  the  parties,  that  plaintiff  might  saw  up 
a  certain  quantity  of  wood  on  defendant's  farm,  then  lying 
thereon  and  belonging  to  the  plaintiff — all  to  be  done  within 
two  months,  is  not  an  agreement  with  relation  to  the  title 
to  real  estate.  It  gives  the  plaintiff  no  estate  in  the  premi- 
ses. It  is  a  mere  privilege  thereon,  admitting  the  title  to 
be  in  the  defendant,  and  was  within  the  issue,  and  proper  to 
be  tried  and  submitted  to  the  jury.  There  was  no  error  in 
the  rulings  in  relation  thereto,  and  none  in  the  charge, 
(OPEeily  agt.  Davies,  4  Sandford,  722—2  Waifs  Pr.,  30; 
Doolitle  agt.  Eddy,  7  Barb.,  75).  The  plaintiff  in  making 
out  his  case,  offered  in  evidence  a  lease  of  defendant's  farm 
for  five  years,  given  by  defendant  to  plaintiff,  in  December, 
1861,  and  which  was  surrendered  on  the  20th  day  of  Sep- 
tember, 1864, when  the  subsequent  parol  agreement  referred 
to  above,  was  made ;  and  on  such  surrender,  and  as  a  part 
consideration  thereof,  it  is  insisted  the  said  parol  agreement 
was  made.  That  lease  was  objected  to  by  defendant,  on  the 
ground  that  it  was  not  within  the  issue  to  be  tried.  It  was 
proper  and  competent  evidence  to  show  the  transaction  out 
of  which  the  subsequent  agreement  arose.  (Nichols  agt. 
Sain,  42  Earl).,  353,  same  case  22  Hoiv.  Pr.  E.,  286  ; 
Maine  agt.  Cooper,  25  N.  Y.  E.,  184). 

The  defendant  offered  to  prove  by  the  justice  before  whom 
the  cause  was  tried,  that  from  plaintiff's  own  showing  before 
him,  the  title  to  real  property  was  in  question;  that  such  title 
was  then  disputed  by  defendant,and  he  was  asked  to  dismiss 
the  cause,  on  that  ground  and  refused. 

On  a  trial  before  a  justice  of  the  peace,  when  by  plain- 
tiff's own  showing  the  title  to  lands  comes  in  question,  and 
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that  title  is  disputed  by  defendant,  it  is  the  duty  of  the  jus- 
tice to  dismiss  the  cause  (Cocfc,  sec.  59).  If  he  retuses  to 
dismiss  the  cause,  and  proceeds  with  the  trial,  he  proceeds 
without  jurisdiction  arid  his  proceedings  are  void.  (Gage 
agt.  Hill,  43  Barb.,  44). 

It  is  contended  on  the  part  of  the  defendant  that  this  is  such 
a  case;  that  after  it  so  appeared,  and  title  was  disputed,  the 
justice  proceeded  without  jurisdiction  and  rendered  judgment 
for  plaintiff,  and  that  defendant  appealed  from  that  judgment 
and  had  a  retrial  in  the  county  court,  and  he  insists  that  he 
has  the  right  to  prove  it  in  the  county  court,  by  parol,  and 
that  on  such  proof  the  county  court  should  have  dismissed 
the  cause. 

By  section  360  of  the  Code  on  an  appeal  where  a  retrial 
is  to  be  had,  the  justice  is  required  to  return  the  papers 
with  proof  of  service,  pleadings,  proceedings  and  judgment. 
It  is  expressly  provided  that  the  evidence  need  not  be  re- 
turned. By  section  3GG  of  the  Code,  it  is  provided  that  the 
county  court  on  a  retrial  shall  proceed  to  a  hearing  of  the 
cause,  if  the  issue  joined  before  the  justice,  was  an  issue  of 
law,  or  to  a  trial  thereof  by  jury,  if  such  issue  was  a  ques- 
tion of  fact.  If  the  issue  joined  before  the  justice  was  an 
issue  of  law,  the  court  shall  render  judgment  thereon  ac- 
cording to  the  law  of  the  case,  and  if  such  judgment  be 
against  the  pleadings  of  either  party,  an  amendment  of  the 
pleadings  may  be  allowed  on  the  same  terms  and  in  like 
cases  as  pleadings  in  actions  iii  the  supreme  court.  And  the 
court  may  thereupon  require  the  opposite  party  to  answer 
such  amended  pleadings,  or  join  issue  thereon,  as  the  case 
may  requre,  summarily. 

If  upon  an  appeal  in  an  issue  of  law,  the  court  should 
adjudge  the  pleadings  complained  of,  to  be  valid,  it  shall  in 
like  manner  require  the  opposite  party  summarily  to  answer 
such  pleadings  or  join  issue  thereon,  as  the  case  may 
require. 
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Upon  an  issue  of  fact  being  joined,  the  court  shall  pro- 
ceed to  hear  the  same  tried  by  a  jury  in  the  same  manner  as 
issues  joined  in  the  supreme  court  are  tried.     Every  issue  of 
fact  so  joined  or  brought  up  on  an  appeal,  shall  be  tried  in 
the  same  manner,  as  in  actions  commenced  in  the  supreme 
court.     By  section  64    of   the  Code  there  are  two    kinds 
of    issues   formed   in   the  justices'  court,    an  issue  of  fact, 
formed    by    complaint    and  answer,    and  an  issue  of  law, 
formed  by  the   defendant's   demurrer  to  the  complaint  or 
plaintiff's   demurrer   to   the    answer.       The    question    here 
arises,  is  the  county  court  on  a  retrial  authorized  to  try  any 
other  question  except  those  arising  on  the  trial  of  the  issues 
as  formed  under  the  64th  section  of  the  Code  ?    Section  360 
and  366  of  the  Code,  providing  for  a  return  of  the  justice 
on   retrial    in   the    county    court,    is   very   similar  to    sec- 
tions   194   and  210    and  several  following  sections   of  2d 
R.  S.,  page,  260  and  262,  providing  for  the  justices'  return 
and  a  retrial  of  the  cause  in  the   common  pleas  on   appeal 
from  justices'  court,  with  this  exception  :  that  §  360  of  the 
Code,  requires  the  justice  to  return  the  process  and  proof  of 
service,  and  §  L94  of  E.  S.  did  not  require  it.     Under  that 
statute,  it  was  decided  that  before  the  issue  was  joined   be- 
fore  the  justice,  the  defendant  by  objection,  or  motion  to 
dismiss,  could  bring  up  a  question  affecting  the  jurisdiction 
of  the  justice  over  the  person  of  the  defendant,  or  the  sub- 
ject matter  of  the  action,  and  if  the  objection  was  overruled, 
he  could  join  issue  and  try  the  cause,  and  on  appeal  on  a  new 
-trial,  renew  the  objection  or  motion,  in  the  county  court; 
and  if  the   court  erred  in   its  rulings,  the  defendant  could 
tate  advantage  of  it  on  appeal  to  the  supreme  court.     It 
was  regarded   as  an  issue  of  law  formed    in  justices'  court. 
(Bennett  agt.  Ingcrsol,  24  Wend.,  113;    Malonc  agt.  Clark, 
2  Hill.   6-52;  Sivartwout  agt.  Eoddis,  5  Hill,  US). 

Wait  in  his  practice  (2  vol.,  pages,  S09,  810)  lays  down 
the  same  practice  as  applicable  and  proper  under  the  Code, 
in  case  of  retrial  in  the  county  court.  Such  motions  and 
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such  objections  are  allowable  in  justices'  court  under  the 
present  practice. 

And  according  to  the  principle  of  the  above  cited  cases  it 
would  be  an  issue  of  law,  and  come  within  the  provisions 
of  the  Code  (§  368). 

The  objection  in  the  case  at  bar,  being  that  plaintiff  by 
his  own  showing  had  brought  a  title  to  land  in  question 
which  was  disputed  by  defendant  is  an  intermediate  objec- 
tion arising  during  the  trial  out  of  the  evidence  offered  or 
introduced,  and  to  bring  the  same  before  the  county  court, 
it  would  be  necessary  to  show  a  portion,  if  not  all  of  the 
evidence  given  on  the  part  of  the  plaintiff,  to  enable  the 
county  court  to  judge  correctly  as  to  the  merits  of  the  ob- 
jection. The  Code  $  360,  says  the  justice  need  not  return 
any  of  the  evidence.  It  will  hardly  be  contended  that  the 
legislature  in  forming  §  360  of  the  Code,  contemplated  that 
the  county  court  should  hear  an  issue  of  law  on  parol  evi- 
dence of  what  took  place  injustice's  court. 

I  conclude  from  this,  that  this  question  is  not  an  issue  of 
either  law  or  fact  to  be  tried  or  heard  in  county  court  on 
appeal  from  justices' judgment,  under  §  366  of  the  Code. 

The  judgment  should  be  affirmed  with  costs. 

BALCOM,  P.  J.,  PARKER  and  BOARDMAN,  J,  concur  in 
the  result. 
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Where  notes  are  given  for  a  premium  on  a  life  policy  of  insurance,  which  are  ac- 
cepted and  received  by  the  company,  and  are  receipted  on  the  policy  as  so  much 
cash  ;  in  an  action  against  the  company  by  the  widow  of  the  husband  who  was 
insured  for  the  benefit  of  his  wife,  the  company  is  eslupped  from  denying  the  pay-, 
ment  of  the  premium  in  cash,  where  there  is  no  evidence  that  the  widow  had  any 
knowledge  that  her  husband  gave  notes  instead  of  cash. 

And  this  result  is  not  changed  by  evidence  produced  on  behalf  of  the  company  that 
one  of  the  notes  had  not  been  paid  at  maturity  by  the  husband,  previous  to  his 
death  ;  and  the  production  of  a  printed  memorandum,  placed  on  the  margin  of  the 
policy  which  says,  that  if  any  promissory  notes  given  under  said  policy  are  not 
paid  at  maturity,  the  policy  shall  become  void. 

The  receipt  of  the  company  is  a  receipt  for  cash,  to  the  wife'who  is  benefited  by  the 
policy,  and  must  be  construed  as  a  part  of  the  agreement. 

General  Term,  March,  1868. 

THIS  is  an  action  to  recover  the  sum  of  ten  thousand  dol- 
lar, being  the  amount  of  a  policy  on  the  life  of  the  hus- 
band of  the  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  MOORE,  for  plaintiff. 
Mr.  JERNEGAN,  for  defendants. 

By  the  court,  McCuxx,  J.  In  December,  1864,  Mr.  Baker, 
the  husband  of  plaintiff,  insured  his  life  for  and  on  account 
of  his  wife  in  the  company  of  the  defendants,  for  ten  thou- 
sand dollars,  and  gave  his  notes  for  the  premium,  which 
notes  were  accepted  and  received  by  the  company,  and  were 
receipted  on  the  policy  as  so  much  cash.  The  policy  was 
then  taken  by  Baker  and  given  to  his  wife,  and  there  was 
no  evidence  before  the  court,  that  she  had  any  knowledge 
that  her  husband  had  given  his  notes  for  the  premium  on 
the  policy,  instead  of  cash.  One  of  the  notes  became  due 
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and  was  not  paid  at  maturity,  and  Baker  promised  repeatedly 
to  take  up  the  same,  the  company  indulging  him  as  to  time. 
Baker  finally  died  before  the  note  was  paid,  and  the  plain- 
tiff, his  wife,  brings  suit  on  the  policy.  The  defendants  an- 
swer and  say,  that  by  reason  of  a  certain  printed  memoran- 
dum (they  call  it  an  agreement),  placed  on  the  margin  of 
the  policy  wherein  it  says,  that  if  any  promissory  notes 
given  under  said  policy  are  not  paid  at  maturity,  the  policy 
shall  become  void — that  they  are  not  bound  in  law  to  pay, 
but  on  the  contrary  are  released  from  all  their  obligations  in 
that  respect. 

After  a  careful  view  of  the  law,  looking  at  all  the  facts 
as  they  stand  in  the  case,  we  are  clearly  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  We  hold  that  where  the 
wife's  interest  in  her  husband's  life  is  insured,  and  the  hus- 
band's notes  are  received  and  receipted  as  cash  to  the  wife 
or  the  person  to  be  benefited  by  the  policy,  it  is  a  receipt  in 
payment  as  cash,  and  the  receipt  is  a  part  of  the  agreement. 
This  is  the  rule  laid  down  in  the  case  of  Go  it  agt.  National 
Protection  Insurance  Co.  (25  Barb.,  190),  and  in  that  case 
the  facts  are  not  near  so  clear  and  strong  in  favor  of  defen- 
dants as  they  are  in  the  case  under  consideration.  In  this 
case  the  wife  for  whom  the  policy  was  effected  did  not 
know  but  that  her  husband  had  paid  the  cash  for  her  pre- 
miums;  they  were  receipted  as  cash  on  her  policy  by  the 
company ;  and,  for  aught  we  can  tell,  if  she  had  known  the 
money  had  not  been  paid  she  might  have  advanced  the  pre- 
miums herself.  But  even  if  the  plaintiff  had  given  the 
notes  herself,  or  was  cognizant  of  the  fact  that  they  were 
given  instead  of  money  for  the  premium,  the  policy  under 
such  a  clause  is  not  void  because  of  the  nonpayment  of  the 
note,  but  voidable  only  at  the  election  of  the  company. 
Instead,  however,  of  electing  to  avoid  the  policy,  the  com- 
pany assented  to  the  delay  in  payment,  and  were  expecting 
from  day  to  day  the  proceeds  of  the  note  from  Baker,  the 
the  husband,  and  they  held  the  other  notes  not  yet  due  or 
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earned,  and  up  to  his  death  had  taken  no  step  indicating  an 
intent  to  forfeit  the  policy ;  and  as  there  is  no  dispute  that 
payment  of  the  notes  at  maturity  was  waived,  and  as  no 
agreement  was  thereafter  made  with  plaintiff  to  change  her 
rights,  the  company  was  and  is  liable  to  her,  and  can  only 
look  to  the  collection  of  Baker's  notes.  Nay,  more,  I  shall 
hold  that  a  knowledge  on  the  part  of  the  company  of  the 
nonpayment  of  the  note  is  a  notice  of  the  breach,  and  any 
extension  of  the  time  thereunder  wras  a  full  waiver  of  the 
forfeiture. 

There  is  another  view  of  the  case  which  must,  to  my 
mind  conclude  the  defendants.  I  mean  the  view  that  they 
are  estopped  from  denying  the  payment  of  the  premium  in 
cash  by  their  town  acts  in  giving  the  receipt  for  cash.  The 
rule  of  law  is  clear  that  where  one,  by  his  own  words  or 
conduct,  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  or  her  to  act  on  that  belief, 
the  party  so  doing  is  concluded  from  averring  or  proving  a 
different  state  of  things  as  existing  at  the  time  he  made  such 
representations.  In  legal  parlance,  this  is  termed  estoppel. 
This  was  the  rule  held  in  the  Queen's  Bench  in  the  case  of 
Pacl'ard  agt.  Scars,  (6  Adol.  and  El.  469) ;  so  also  in  the 
case  of  Freeman  agt.  Coot  (2  Excli.  It.,  654). 

Baron  PARK  holds  u  that  where  a  party  gives  a  receipt  or 
writing,  and  knows  at  the  time  he  is  giving  it,  that  the  same 
is  untrue  (as  in  this  case),  he  gives  it  with  the  understand- 
ing that  it  will  be  acted  upon  and  used  against  him  as  if  it 
wore  true.  If  in  this  case  the  company  did  not  intend  that 
these  notes  should  be  received  as  cash  on  account  of  the 
premiums  of  this  woman's  policy,  why  did  they  not  say  so 
in  their  receipt?  It  would  certainly  have  been  as  easy  for 
them  to  say  notes  as  to  say  cash.  But  they  intended  the 
notes  to  be  received  as  cash,  they  were  received  as  such,  and 
they  must  be  strictly  held  to  that  construction.  Indeed, 
there  never  was  a  case  wherein  the  doctrine  of  estoppel  can 
so  completely  apply  as  in  this  case.  Estoppel,  as  applied 
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in  such  a  case  as  this,  is  not  made  applicable  upon  the  ground 
of  wilful  misrepresentation  or  fraud  in  making  the  admission 
or  declaration,  but  upon  the  ground  that  it  will  be  a  fraud 
to  show  that  it  is  untrue,  to  the  prejudice  of  a  third  party 
and  of  one  who  has  acted  upon  the  faith  of  the  statement. 
In  this  case  the  plaintiff  saw  the  receipt  upon  her  policy, 
and  saw  that  the  language  of  that  receipt  said  the  premium 
was  received  in  cash,  and  she  acted  upon  that  statement, 
and  we  cannot  allow  this  company,  after  the  death  of  her 
husband,  to  take  advantage  of  their  own  misstatements  in 
that  receipt.  For  all  we  know,  as  I  have  said  before,  this 
very  receipt  may  have  prevented  her  from  paying  the  notes, 
and  it  would  operate  as  a  fraud  to  permit  its  denial,  and 
this  is  the  very  essence  of  estoppel. 

The  rule  would  be  the  same  if  a  creditor,  interested  in 
the  life  of  his  debtor,  was  insured,  and  the  insurance  per- 
fected by  the  debtor,  and  the  premium  received  by  the  com- 
pany was  in  the  notes  of  the  debtor ;  but  thus  receipted  in 
cash,  could  the  company  dispute  it  ?  By  no  means.  Then 
the  rule  should  be  just  as  strictly  applied  in  this  case. 

Judgment  affirmed  with  costs. 


Vox.,  xxxvn. 
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SUPREME  COURT. 

MARGARET  FLANAGAN  agt.   BRIDGET  TININ  and  TIMOTHY 
TININ,  her  husband. 


Where  &  personal  injury  is  committed  by  the  wife  alone,  both  the  husband  and  wife 
are  liable-  And  where  judgment  is  rendered  against  both,  the  execution  must  fol- 
low it  and  direct  the  collection  of  damages  and  costs  out  of  the  properly  of  both. 

Where  there  is  real  estate  of  a  defendant  upon  which  a  judgment  against  him  is  a 
lien,  and  execution  thereon  is  issued  during  his  life-time  to  the  sheriff  ;  if  the  sher- 
iff on  finding  no  personal  property  of  the  defendant  returns  the  execution  nulla 
bona.  the  court,  on  motion,  will  order  the  return  of  nnlla  bona  to  be  canceled,  and 
the  execution  taken  from,  the  files  and  returned  to  the  sheriff  to  the  end  that  he  may 
proceed  and  sell  the  real  estate  by  virtue  of  it. 

Where  a  defendant  dies  after  the  issuing  of  execution  against  his  property  and  within 
five  years  after  the  rendition  of  judgment  and  the  issuing  and  return  of  the  exe- 
cution, no  consent  or  order  of  the  court  is  necessary  on  issuing  a  second  execu- 
tion. 


Jefferson  Special  Term,  October  19,  1868. 

THIS  action  was  brought  to  recover  damages  for  an  alleged 
assault  and  battery,  in  October,  18G4.  Issue  was  joined  in 
said  action  and  a  trial  was  had  in  March,  1866,  and  a  ver- 
dict rendered  in  favor  of  the  plaintiff  for  $50  damages  and  a 
judgment  was  rendered  for  said  sum  on  the  1st  day  of  March, 
aforesaid,  and  $109.98  costs. 

On  the  same  day  a  fi.  fa.  was  issued  on  said  judgment  to 
the  sheriff  of  Jefferson  county  and  by  him  returned  wholly 
unsatisfied  on  the  7th  Januray,  1867.  On  the  13th  day  of 
June,  1866,  Timothy  Tinin,  one  of  said  defendants  and  the 
husband  of  the  said  Bridget,  died,  leaving  him  surviving,  the 
said  Bridget  and  four  children,  his  heirs  at  law,  all  of  them 
under  fourteen  years  of  age  and  residing  with  their  mother. 
On  the  15th  day  of  November,  1867,  the  said  Bridget  was 
duly  appointed  administratrix  of  the  goods,  chattels,  &c.,  of 
said  Timothy,  deceased,  by  the  surrogate  of  Jeffereson  coun- 
ty and  she  took  upon  herself  the  duties  of  said  office. 
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There  was  no  personal  property  belonging  either  to  said 
Bridget,  or  said  estate  with  which  to  pay  said  judgment,  but 
that  said  Timothy  died  seized  of  real  estate  in  said  county  of 
sufficient  value  to  pay  said  judgment. 

On  the  20th  November,  1S67,  a  petition  was  presented  to 
the  surrogate  of  Jefferson  county,  for  leave  to  issue  execu- 
tion on  said  judgment.  The  prayer  of  said  petition  was 
granted. 

The  plaintiff  here  moved  for  leave  to  issue  execution  for 
the  reason,  as  claimed  by  the  plaintiff's  counsel,  that  the 
practice  requires  the  consent  of  the  court  in  which  thejudg- 
ment  was  recorded,  as  well  as  that  of  the  surrogate,  that 
execution  issue  when  the  defendants  or  one  of  them  has 
died. 

MOORE  and  McCARTiN,  for  plaintiff. 

MULLIX,  J.  The  injury  for  which  the  action  was  brought 
was  done  by  the  wife  alone  ;  and  for  that  injury  both  the 
husband  and  wife  were  liable.  (1  Cliittys  PL,  82.) 

The  judgment  being  against  both,  the  execution  must 
follow  it  and  direct  the  collection  of  damages  and  costs  out 
of  the  property  of  both. 

The  judgment  became  a  lien  on  the  real  estate  of  which 
the  husband  was  owner  at  the  time  of  the  rendition  thereof 
and  on  such  as  he  thereafter  acquired.  The  execution  hav- 
ing issued  during  his  life  it  was  competent  for  the  sheriff  to 
have  seized  and'sold  the  real  estate,  and  out  of  the  avails  to 
have  paid  the  judgment. 

Why  it  was  returned  nutta  bcna  in  January,  1S67,  when 
there  was  real  estate  out  of  which  satisfaction  miirht  have 

<-/ 

been  obtained  is  not  disclosed.     Had  the  sheriff  performed 
his  duty  this  application  would  not  have  been  necessary. 

The  proper  relief  under  the  circumstances  would  be  to 
cancel  the  return  of  nulla  bona,  take  the  fi.  fa.  off  the  files, 
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and  return  it  to  the  sheriff  to  the  end  that  he  might  proceed 
and  sell  the  real  estate  by  virtue  of  it. 

The  death  of  Timothy  did  not  impair  the  lien  of  the  judg- 
ment nor  the  right  of  the  plaintiff  to  enforce  it  against  the 
land  bound  by  its  lien.  The  title  therefore  passed  to  the 
heirs  charged  with  the  lien. 

But  if  the  question  is  now  to  be  considered  as  if  nofi.  fa. 
had  issued  during  the  life  of  the  judgment  debtor,  then 
it  can  only  issue  at  the  end  of  a  year  from  the  death  and  by 
permission  of  the  surrogate.  (2  E.  S.}  2d  cd.}  368,  §  27  ; 
3  E.  S.t  5tJi  ed.}  642,  §  30.) 

Permission  from  the  court  in  which  the  judgment  was  re 
covered  to  issue  execution  is  only  necessary  after  the  expira- 
tion of  five  years  from  the  recovery  of  the  judgment  and 
then  only  in  the  event  that  an  execution  has  not  been  issu- 
ed within  five  years.  (3  E.  S.,  5th  ed.  642,  §  1 ;  Code,  §  283- 
284.) 

By  the  last  clause  of  the  first  paragraph  of  \  284  it  is  de- 
clared that  leave  to  issue  execution  shall  not  be  necessary 
when  an  execution  has  been  issued  within  the  five  years  and 
returned  unsatisfied  in  whole  or  in  part. 

In  this  case  the  fi.  fa.  was  issued  within  five  years,  and 
has  been  returned  wholly  unsatisfied ;  therefore  by  the  very 
terms  of  the  section  under  consideration,  leave  from  this 
court  is  not  necessary. 

I  have  been  referred  to  the  case  of  Alden  agt.  Clarlt,  (11 
Ifoiv.,  213)  in  which  the  general  term  of  the  4th  district  in- 
timated, in  no  case  could  an  execution  issue  after  the  death 
of  the  defendant  therein  without  leave  of  the  court. 

The  remarks  of  the  learned  judge  who  delivered  the  opin- 
ion of  the  court  in  that  case  as  to  the  necessity  of  leave 
within  ftve  years  from  the  entry  of  judgment  were  not 
called  for  by  the  case  before  him,  and  it  seems  to  me  quite 
clear  that  as  the  law  then  stood  execution  might  issue  by 
leave  of  the  surrogate  after  a  year  without  leave  from  the 
court  in  which  the  judgment  was  recovered. 
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Chapter  295  of  the  Laws  of  1850  was  then  in  force. 

But  however  this  may  be,  the  clause  of  §  284  of  the  Code 
cited  supra,  was  not  then  enacted. 

Since  its  enactment  there  cannot,  it  seems,  be  any  neces- 
sity for  leave  from  the  court  in  a  case  like  this. 

The  motion  is  therefore  denied. 
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N.  Y.  SUPERIOR  COURT. 
J.  KELSON  LUCKEY  aart.  THOMAS  GANNOX. 


It  is  now  well  settled  that  an  action  can  be  maintained  for  the  conversion  of  a 
chose  in  action  which  has  been  pledged  as  security  for  a  debt. 

An  action  to  redeem  is  not  the  only  remedy ;  and  where  the  pledgee  has  wrongfully 
disposed  of  the  pledged  property,  so  as  to  put  it  out  of  his  power  to  deliver  it,  or 
where  upon  payment  of  the  debt  for  which  it  was  pledged,  and  demand  for  its  return, 
he  refuses  to  reiurn  it,  it  is  a  conversion  for  which  an  action  will  lie. 

The  evidence  in  this  case  of  the  payment  of  the  debt  for  which  the  insurance  polices 
•were  pledged  to  the  defendant  and  of  the  demand  and  refusal  to  return  the:n  to  the 
plaintiff,  was  undisputed,  leaving  nothing  for  the  jury  to  determine,  and  the  direc- 
tion to  ffnd  for  the  plaintiff  was  correct. 


General  Term,  January,  1869. 

Action  for  the  conversion  of  two  policies  of  insurance. 

The  complaint  alleged  that  in  August,  1S66,  the  plaintiff 
procured  two  polices  of  insurance — one  from  the  State  In- 
surance Company  of  Jersey  City,  and  the  other  from  the  Se- 
curity Insurance  Company  of  Philadelphia — upon  property 
consisting  of  a  rosin  oil  factory  in  Brooklyn,  and  the  ma- 
chinery and  other  property  therein,  each  for  the  amount  of 
$625.  That  such  policies  provided  that  the  loss,  if  any, 
should  be  payable  to  the  defendant,  to  the  extent  of  any  in- 
debtedness which,  at  the  time  thereof,  should  be  owing  to 
him  from  the  plaintiff.  The  complaint  further  alleged,  that 
at  the  time  of  the  insurance,  the  defendant  was  in  the  em- 
ployment of  the  plaintiff,  and  the  loss  was  made  payable  to 
him,  as  security  for  any  indebtedness  of  the  plaintiff  there- 
for ;  and  that  it  was  agreed  that  the  policies  should  be  re- 
turned to  the  plaintiff  on  demand,  and  on  payment  or  tender 
of  any  amount  which  he  should  then  owe  the  defendant ;  and 
that  if  at  the  time  any  loss  should  occur,  nothing  should  be 
owing  by  the  plaintiff  to  the  defendant,  then  the  policies 
should  be  delivered  up  to  the  plaintiff. 


NEW  YORK  PRACTICE  REPORTS. 


Luckey  agt.  Gannon. 


It  was  further  alleged,  that  in  January,  1867,  the  proper- 
ty covered  by  the  polices  was  destroyed  by  fire  •  that  in  March 
following,  the  insurance  companies  adjusted  the  loss  under 
each  of  the  policies  at  $237.50,  which  sums  the  companies 
were  willing  to  pay,  upon  production  and  cancellation  of  the 
policies.  That  since  the  loss  and  adjustment,  the  plaintiff 
has  demanded  the  policies  of  the  defendant,  and  offered  to 
pay  him  any  sum  which  might  be  found  due  him  from  the 
plaintiff,  but  the  defendant  refused.  That  although  the 
plaintiff  has  offered  to  pay,  &c.,  yet,  that  at  the  time  of  the 
loss,  there  was  not,  nor  has  there  since  been,  anything  due 
from  the  plaintiff  to  the  defendant. 

The  answer  of  the  defendant  averred  that  the  plaintiff  was 
indebted  to  him,  and  has  been  since  the  time  stated  in  the 
complaint,  in  a  sum  exceeding  $475.  That  the  plaintiff  has 
not  offered  to  pay  any  sum  of  money  since  the  delivery  of 
the  policies.  The  defendant  denied  the  conversion  of  the 
polices,  and  further  alleged  that  the  plaintiff  was  indebted  to 
him  in  the  sum  of  $1,300. 

Upon  the  trial  before  a  justice  of  this  court,  and  a  jury, 
the  plaintiff  testified  that  at  the  time  of  the  f  re  he  did  nototve 
the  defendant  anything,  nor  had  he  owed  him  anything  since  ; 
he  once  owed  him  about  $250,  which  he  had  paid  him  in  full. 
There  was  further  evidence  tending  to  show  that  the  plain- 
tiff was  not  indebted  at  the  time  of  the  fire,  or  since,  to  the 
defendant. 

A  general  motion  was  made  to  dismiss  the  complaint  with- 
out stating  any  ground  therefor,  which  was  denied* 

The  defendant  testified  to  the  sale  of  some  worms  to  one 
Fisher,  and  the  taking  of  his  notes  and  of  a  chattel  mortgage 
as  security  for  the  purchase-money  ;  and  gave  other  evidence 
tending  to  show  that  the  loss  under  the  insurance  policies 
was  made  payable  to  the  defendant  as  additional  security  for 
such  notes.  He  was  then  asked  :  "  Have  you  been  paid 
your  indebtedness  arising  out  of  this  transaction  ?  "  And  he 
answered  "  No  •  "  and  that  there  was  still  $1,300  due.  That 
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neither  before  nor  after  the  fire  had  he  had  any  settlement 
with  the  plaintiff.  That  the  plaintiff  had  neither  paid  nor 
offered  to  pay  him  anything. 

All  the  evidence  of  an  agreement  by  the  plaintiff  to  pay 
the  notes  of  Fisher  was,  on  motion,  stricken  out  by  the 
court,  and  the  defendant  excepted. 

There  was  other  evidence  that  the  defendant  had  not  been 
paid.  But  it  mostly  referred  to  the  non-payment  of  the 
Fisher  notes,  although  some  of  the  evidence  left  it  uncertain 
which  indebtedness  was  referred  to. 

At  the  close  of  the  evidence,  the  court  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  and  the  defendant  excepted. 

A.  J.  PERRY,  for  appellant,  defendant. 
C.  CONABLE,  for  respondent,  plaintiff. 

By  the  court,  MONELL,  J.  The  only  issue  in  this  case  pre- 
sented by  the  pleadings,  was  upon  the  nature  and  extent  of 
the  indebtedness  for  which  the  policies  of  insurance  were 
intended  as  a  security.  The  plaintiff  claimed,  and  so  alleged 
in  his  complaint,  that  at  the  time  of  the  insurance,  the  de- 
fendant was  in  his  employment,  and  that  the  loss  was  made 
payable  to  him,  as  expressed  in  the  policies,  in  order  to 
secure  him  for  any  indebtedness,  that  the  plaintiff  might  owe 
him  therefor,  and  for  no  other  purpose  whatever ;  and  that 
it  was  then  agreed,  between  the  plaintiff  and  defendant,  that 
such  policies  should  be  held  by  the  defendant  only  for  the 
purposes  of  such  security,  and  should  be  returned  to  the 
plaintiff  at  any  time  when  the  plaintiff  should  demand  the 
same,  on  payment  or  tender  by  the  plaintiff  of  any  amount 
he  should  then  owe  the  defendant ;  and  that  if  any  loss 
should  occur  under  the  policies,  and  nothing  should  be  ow- 
ing by  the  plaintiff  to  the  defendant,  the  policies  should  be 
delivered  to  the  plaintiff,  and  all  rights  of  the  defendant 
released  to  the  plaintiff. 
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These  allegations,  of  the  nature  of  the  indebtedness 
intended  to  be  secured,  as  well  as  the  agreement  between  the 
parties  in  respect  thereto,  icas  not  denied  in  the  answer.  The 
only  allegations  in  the  complaint  negatived  in  the  answer 
being  those  averring  payment,  or  offer  of  payment,  of  the 
alleged  indebtedness.  So  that  the  case,  upon  the  pleadings, 
was  narrowed  to  the  single  issue  of  payment  or  offer  of  pay- 
ment of  any  indebtedness  of  the  plaintiff  to  the  defendant, 
growing  out  of  the  employment  of  the  latter  by  the  former. 
On  the  trial  it  was  attempted  to  show,  on  the  part  of  the 
defendant,  that  the  insurance  policies  were  intended  to  secure 
the  payment  of  a  certain  chattel  mortgage,  given  to  the 
defendant  by  one  Fisher,  upon  two  copper  worms,  used  in 
the  distillation  of  rosin  oil,  to  secure  the  payment  of  thirteen 
hundred  dollars  and  upwards  j  and  some  evidence  was  furn- 
ished that  the  mortgage  debt  had  not  been  paid.  But  the 
court,  on  motion,  struck  out  all  the  evidence  of  an  agree- 
ment on  the  part  of  the  plaintiff  to  pay  the  debt  of  Fisher, 
probably  on  the  ground  that  no  such  agreement  had  been 
set  up  in  the  answer ;  and  also  that  the  agreement  set  forth 
in  the  complaint  was  admitted  by  the  answer. 

I  have  examined  the  evidence  furnished  by  the  defendant, 
and  cannot  find  any  that  is  pertinent  to  the  only  issue  pre- 
sented by  the  pleadings.  All  the  evidence  relates  to  the 
non-payment  of  the  debt  due  from  Fisher,  and  was  clearly 
inadmissible.  As  all  evidence  showing  or  tending  to  show 
that  it  was  agreed  or  intended  to  secure  the  Fisher  notes 
was  excluded,  it  was  immaterial,  so  far  as  the  plaintiff's 
rights  were  concerned,  whether  such  notes  were  paid  or 
remained  unpaid  ;  and  the  evidence  could  not  be  made  per- 
tinent without  an  amendment  of  the  answer. 

Under  this  view  of  the  case,  there  was  nothing  to  <ro  to 

/  O  *_^ 

the  jury.  The  debt  agreed  to  be  secured  by  the  transfer  of 
the  policies  was  admitted,  and  the  evidence  of  the  payment 
of  such  debt  was  not  contradicted  by  the  defen  dant,  although 
he  proved  in  general  terms  that  the  plaintiff  had  not  paid 
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him.  Yet  it  is  so  evident  that  he  referred  to  the  Fisher 
debt  that  it  may  safely  be  said  that  the  plaintiff's  evidence 
was  undisputed.  But  were  it  otherwise,  and  the  evidence 
on  the  subject  of  payment,  or  on  the  other  subject,  of  part- 
nership between  the  plaintiff  and  Fisher,  was  conflicting, 
the  defendant  should  have  called  the  attention  of  the  court 
to  it,  by  a  request  to  submit  such  questions  to  the  jury; 
and  it  is  too  late  to  raise  the  objection  now,  that  the  case 
should  have  gone  to  them  upon  any  of  the  conflicting  evi- 
dence in  the  case. 

The  only  remaining  question  is,  whether  the  plaintiff  can 
maintain  an  action  for  the  conversion  of  the  policies,  and 
that  question  wras  properly  raised,  I  think,  by  the  motion  to 
dismiss  the  complaint. 

The  policies  were  taken  in  the  name  of  the  plaintiff,  and 
contained  a  clause  making  the  "  loss,  if  any,  payable  to  the 
defendant."  Such  words  operated  to  give  the  defendant  the 
same  rights  and  interests  in  the  policies  which  he  would  have 
had,  if  without  such  words,  the  policies  had  been  assigned 
to  him  with  the  assent  of  the  insurers  (Grosrenor  agt.  Atlan- 
tic Fire  Insurance  Co.,  5  Duer,  517,  S.  C.,  17  N.  Y.  7?.,  395; 
JEnnisagt.  Harmony  Fire  Insurance  Co.,  3  Bostv.,  516).  There 
cannot-  be  a  doubt  that  the  assignee,  before  payment  of  the 
debt,  could  maintain  an  action  upon  the  policies,  for  a  loss 
to  the  subject  insured.  Before  the  Code  an  asssignee  could 
not,  in  this  state,  have  brought  an  action  in  his  own  name 
(Jessel  agt.  Williamsburgh  Ins.  Co.,  3  Hill,  SS).  It  was 
otherwise  in  some  of  the  states  (Motley  agt.  Manufacturers' 
Ins.  Co.,  29  Maim,  337),  and  is  otherwise  now  in  this  state, 
the  Code  having  provided  that  the  action  shall  be  in  the 
name  of  the  party  in  interest ;  and  it  has  accordingly  been 
held  that  the  person  to  whom  the  loss  is  made  payable,  can 
sustain  an  action  against  the  insurers  (FrinJc  agt.  Ilampdcn 
Ins.  Co.,  45  Barl).,  384).  It  is  equally  clear,  I  think,  that 
after  payment  of  the  debt,  the  right  of  the  assignee  to  sue, 
if  not  gone  entirely,  could  be  taken  from  him  by  the 
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assignor,  who  upon  discharging  the  debt  is  re-instated  to  all 
rights  which  he  possessed  before  the  assignment,  not  by  sub- 
rogation, but  by  operation  and  force  of  the  purpose  of  the 
assignment  having  been  fully  met  and  answered. 

In  the  case  of  Roberts  agt.  The  Traders'  Ins.  Co.,  (17  Wend., 
531),  the  question  was,  whether  after  judgment  in  favor  of 
an  assignee  against  the  insurers,  and  payment  of  the  mort- 
gage debt  by  the  assignor,  he  was  entitled  to  collect  the 
judgment;  and  the  court  said,  (p.  638)  that  the  assignee 
took  ODly  a  collateral  interest  in  the  policy,  liable  to  be  di- 
vested whenever  the  mortgage  was  paid,  and  that  the  pay- 
ment of  the  mortgage  had  the  effect  to  bring  back  to  the 
mortgagor  and  assignor  of  the  policy  the  interest  which  he 
had  assigned,  and  of  course  the  interest  in  the  judgment 
which  had  been  obtained  upon  the  policies. 

The  cases  cited,  establish  that  upon  payment  of  the  debt, 
the  assignor  is  restored  to  his  interests,  and  may  maintain 
an  action  upon  the  policies,  or  to  compel  a  reassignment  to 
himself,  if  that  be  necessary  for  the  purpose  of  bringing  suit. 

That  an  action  can  be  maintained  for  the  conversion  of  a 
chose  in  action  which  has  been  pledged  as  a  security  for  a 
debt,  is  now  well  settled  ( Ca mpcll  agt.  Parker,  9  Bosiv.,  322  ; 
Decker  agt.  Matthews,  12  N.  Y.  II,  313).  An  action  to 
redeem  is  not  the  only  remedy;  and  where  the  "pledgee  has 
wrongfully  disposed  of  the  pledged  property,  so  as  to  put  it 
out  of  his  power  to  deliver  it,  or  where,  upon  payment  of 
the  debt  for  which  it  was  pleged  and  demand  for  its  return, 
he  refuses  to  return  it,  is  a  conversion  for  which  an  action 
will  lie. 

The  evidence  in  this  case  of  the  payment  of  the  debt  for 
which  the  insurance  policies  were  pleged,  and  of  the 
demand  and  refusal  to  return  them  to  the  plaintiff,  was  un- 
disputed, leaving,  therefore,  nothing  for  the  jury. 

The   direction   to   find   for  the  plaintiff  was  correct,  and 
the  judgment  should  be  affirmed. 
JONES  and  FITIIIAX,  JJ.,  concurred. 
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ONEIDA  COUNTY  COURT. 


GEOEGE  BAXTER  and  others,  respondents  agt.  ZAEY  J.  Pur- 
NET,  appellant. 


The  constitutional  right  of  trial  by  jury,  secured  to  persons  in  actions  of  replevin, 
remain  to  them  in  actions  under  the  Code  for  the  possession  of  personal  property. 

Prior  to  the  constitution  of  1846,  replevin  was  one  of  the  cause*  of  action  of  which 
A  justice  of  the  peace  had  no  jurisdiction. 

In  I860,  under  the  Code,  the  legislature  conferred  such  jurisdiction  on  justices  of  the 
peace  in  actions  where  the  value  ot  the  property  claimed  did  not  exceed  $100. 

Juries  in  courts  of  record,  prior  to  the  constitution  of  1846.  were  composed  of  twelve 
men.  and  so  have  remained  to  the  present  time  ;  and  the  word  ''jury,"  as  used  in 
art.  I,  sec.  2,  of  the  constitution,  means  a  common  law  jury  of  twelve  men. 

When,  therefore,  a  plaintiff  brings  an  action  of  replevin  or  for  the  possession  of 
personal  property,  under  the  Code,  in  a  justices'  court,  if  the  defendant  demands 
a  jury  trial  by  twelve  men,  the  justice  must  dismiss  the  action,  as  he  has  no  juris- 
diction to  summon  a  juty  of  only  six  men. 


December  Term,  1868, 

Ox  the  29th  day  of  July,  1868,  George  Baxter  and  others 
brought  suit  against  Zary  J.  Putney,  in  a  justice's  court,  to 
recover  possession  of  a  quantity  of  stair  bolts,  and  for  dam- 
ages for  the  detention  of  the  same. 

The  action  w.as  brought  pursuant  to  subdivision  10,  of  sec. 
53  of  the  Code.  The  plaintiffs  gave  the  required  undertak- 
ing and  the  constable  took  possession  of  the  property. 

On  the  return  day  of  the  summons,  the  parties  appeared 
before  the  justice;  the  defendant  for  answer  denied  the  com- 
plaint, and  demanded  that  the  cause  be  tried  by  a  jury  of 
twelve  men,  which  the  justice  refused  to  empannel,  where- 
upon, the  defendant  left  the  court-room,  and  the  plaintiff 
proceeded  to  trial  before  the  justice,  without  a  jury.  The 
only  evidence  of  damage,  was  that  of  Henry  Baxter,  as  fol- 
lows :  tl  The  damage  to  the  plaintiffs  for  removing  those 
bolts  out  of  their  possession,  is  ten  dollars." 
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Plaintiffs  recovered  a  judgment  for  the  possession  of  the 
property,  together  with  $10  damages,  and  $4.60  costs,  from 
which  the  defendant  appeals  to  this  court. 

H.  R.  HADLEY,  for  appellant. 

H.  W.  BENTLEY,  for  respondents. 

JOEL  WILLARD,  County  Judge.  In  justices'  courts,  the 
defendant  failing  to  appear,  the  plaintiff  cannot  take  judg- 
ment by  default,  he  must  prove  his  case  and  this  must  be  by 
competent  and  legal  evidence.  (Code  sec.  64,  subdivision  8; 
Jones  agt.  Pridham,  3  E.  D.  Smith,  155;  Perkins  agt.  Stelbins, 
29  Barb.,  523;  Armstrong  agt.  Smith,  44  «d.,'12S.) 

It  is  difficult  to  determiue  on  what  principle  the  witness 
arrived  at  the  amount  of  damages  sustained  by  plaintiffs  ; 
the  only  evidence  on  that  point,  being  that  of  Henry  Baxter, 
as  follows  :  "  The  damage  to  the  plaintiffs  for  removing 
these  bolts  out  of  their  possession  is  ten  dollars." 

Under  the  rules  of  evidence  as  laid  down  by  all  elementary 
writers,  and  as  established  by  the  universal  practice  of  the 
courts,  this  would  hardly  be  considered  sufficient  to  prove 
the  measure  of  damages  in  cases  of  this  kind. 

But  the  most  important  question  involved  in  this  case, 
and  perhaps,  the  one  most  difficult  of  solution,  is  in  refer- 
ence to  the  authority  of  the  justice  to  try  the  cause  after  a 
demand  had  been  duly  made  on  the  part  of  the  defendant 
for  a  trial  by  a  jury  of  twelve  men,  embracing  as  it  does  the 
constitutional  right  of  litigants  to  trial  by  jury. 

There  can  be  no  dispute,  I  think,  that  a  justice  of  the 
peace  has  no  authority  to  empannel  a  jury  of  twelve  men 
for  the  trial  of  a  cause.  Juries  in  justices'  courts  are  limited 
to  six  men.  (3  E.  S.,  5  ed.,  p.  441  ;  2  Waiters  Law  and  Pr. 
p.  593). 

In  Dater  agt.  Loonris,  (General  Term  decision  in  the  5th 
district,  not  reported).  MULLIN,  J.,  says:  ''There  is  no  doubt 
as  to  the  power  of  the  legislature  to  enlarge  the  jurisdiction 


142  NEW  YORK  PRACTICE  REPORTS. 

Baxter  agt.  Putney. 

of  justices  of  the  peace  to  any  amount  it  may  deem  proper. 
These  courts  will  have  full  power  to  hear,  try  and  deter- 
mine all  such  cases,  unless  either  of  the  parties  shall  demand 
a  trial  by  jury.  That  done,  it  may  not  be  in  the  power  of 
the  court  to  proceed,  as  it  cannot  empannel  a  jury  of  twelve 
men.  But  until  that  objection  is  taken,  the  court  may  pro- 
ceed and  its  judgment  will  be  unquestionably  valid." 

Then  had  the  defendant  a  right  to  a  trial  by  a  jury  of 
twelve  men?  If  so,  the  justice  should  have  entered  a  judg- 
ment of  discontinuance  of  the  action,  and  left  the  plaintiffs 
to  prosecute  their  claim  before  another  tribunal. 

SELDEX,  J.,  in  Greason  agt.  Keteltas,  (17  N.  Y..,  491) 
says:  "The  right  of  trial  by  jury  in  a  proper  case,  is  abso- 
lute, and  any  decision  of  the  court  overruling  or  denying 
such  right,  wrould  be  plainly  erroneous,  but  it  is  a  right 
which  can  be  waived,  and  if  a  party  who  is  entitled  to  it, 
enter  voluntarily  upon  a  trial  by  the  court  without  objec- 
tion, he  would  ordinarily  no  doubt,  be  understood  as  con- 
senting to  that  mode  of  trial." 

In  Dater  agt.  Loomis  (supra)  the  court  says  :  "  The  right 
of  trial  by  jury,  secured  by  the  constitution,  applies  as  well 
to  civil  as  to  criminal  cases,  and  as  the  court  of  appeals  have 
held  in  Wynehamer  agt.  The  People,  13  N.  Y.,  378)  that  the 
jury  intended  by  the  clause  of  the  constitution  referred  to, 
was  a  jury  composed  of  twelve  men;  the  same  number 
must  form  the  jury  in  civil  cases." 

It  is  claimed  on  the  part  of  the  appellant  that  this  is  one 
of  the  cases  coming  within  sec.  2,  of  art.  1  of  the  constitu- 
tion,which  provides  : 

"That  trial  by  jury  in  all  cases  in  which  it  has  been  here- 
tofore used  shall  remain  inviolate  forever." 

The  word  "  cases  "  in  the  the  section  of  the  constitution 
referred  to  is  to  be  deemed  synonomous  with  u  causes." 
(Beecher  agt.  Allen,  -5  Sari).,  173  ;  Benson  agt.  Cromivell,  2b 
id.,  213  -,  Kundolf  agt.  Thtdheimer,  12  N.  Y.,  426;. 
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In  all  cases  which  it  has  heretofore  been  used  is  generic, 
it  implies  a  class  of  cases,  (Fire  Department  agt.  Harrison, 
17  How.,  277;  Wynchamcr  agt.  People.  13  N.  I7".,  426.). 

Actions  for  the  delivery  of  personal  property  under  the 
Code  are  a  substitute  for  the  actions  of  replevin  under  the 
old  practice,  and  are  the  same  in  nature  if  not  in  name. 
(Roberts  agt.  Randall,  5  How.,  327  ;  Eoclcicett  agt.  Saunders, 
19  Sarb.,  481  ;  Niclwls  agt.  Michael,  23  N.  Y.,  269).  And 
the  constitutional  right  of  trial  by  jury,  secured  to  persons 
in  actions  of  replevin,  remain  to  them  in  actions  under  the 
Code  for  the  possession  of  personal  property. 

Prior  to  the  constitution  of  1846,  replevin  was  one  of  the 
causes  of  action,  of  which  a  justice  of  the  peace  had  no 
jurisdiction,  but  were  only  cognizable  by  courts  of  record. 
And  so  it  remained  in  reference  to  such  actions  under  the 
Code,  down  to  I860,  when  the  legislature  conferred  such 
jurisdiction  in  actions  where  the  value  of  the  property 
claimed  did  not  exceed  $100. 

Juries  in  courts  of  record  prior  to  the  adoption  of  the 
constitution  of  1846,  were  composed  of  twelve  men,  and  so 
have  remained  to  the  present  time,  and  the  word  jury,  as 
used  in  art.  1,  sec.  2,  means  a  common  law  jury  of  twelve 
men.  (13  N.  Y.,  427  and  458  ;  12  id.,  190  ;  1  Bouv.,  Law 
Die.,  747  ;  18  Sari).,  451 ;  2  Parfar,  C.  R.,  312.) 

This  being  one  of  the  cases  wherein  a  party  was  entitled 
to  a  trial  by  a  jury,  prior  to  the  constitution  of  1846,  the 
same  right  remained  thereafter  by  virtue  of  art.  1,  sec.  2,  in 
the  same  manner  as  it  had  theretotore  existed  and  it  was  in- 
competent for  the  legislature  to  deprive  a  party  of  such  right. 
But  I  do  not  understand  that  such  was  the  intention,  and  it 
is  certainly  not  the  letter  of  the  law  of  I860 ;  for  nowhere 
does  it  deny  the  right  of  a  party  to  a  trial  by  a  jury  of 
twelve  men.  Nor  does  it  limit  the  trial  of  such  cases  to 
justices'  courts,  it  simply  leaves  the  parties  to  elect  to  waive 
their  constitutional  right,  and  try  in  a  justices'  court,  or  to 
demand  a  trial  in  a  court  of  record,  where  a  jury  of  twelve 
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men  could  be  obtained ;  and  a  plaintiff  in  bringing  such  an 
action  in  a  justices'  court,  does  it  at  the  risk  of  having  it 
dismissed  upon  motion  of  defendant  for  such  a  jury. 

I  am  of  opinion  that  the  justice  erred  in  refusing  to  dis- 
continue the  suit  upon  motion  of  defendant,  and  for  that 
reason  the  judgment  should  be  reversed,  and  it  is  so 
ordered. 
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N.  Y.  SUPERIOR  COURT. 
JEAN  TOULANDOU  agt.  AUGUSTUS  LACHENMEYER. 

The  statute  of  limitations  of  another  state,  in  which  the  cause  of  action  arises,  is  not 
available  as  a  defense  in  this  state.  If  six  years  have  not  elapsed  since  the  stat- 
ute of  this  state  began  to  run  the  right  of  action  is  not  barred. 

If  the  statute  of  limitations  was  admissible  as  evidence  of  a  defense  here,  it  could 
not  he  proved  by  pare  I. 

General  Term,  January,  1869. 

Action  for  money  lent  and  advanced,  and  goods  sold  and 
delivered  in  the  city  of  New  Orleans,  state  of  Louisiana, 
during  the  years  1858,  1859  and  1861. 

Defense,  statute  of  limitations  of  the  state  of  Louisiana. 

On  the  trial,  a  witness  for  the  defendant  testified  that  he 
was  a  practicing  lawyer  in  New  Orleans,  and  acquainted  with 
the  laws  of  Louisiana.  He  was  then  asked  the  following 
question:  "What  is  the  law  of  Louisiana  with  regard  to 
prescription  or  limitation  of  actions  for  goods  sold  and  deliv- 
ered and  money  loaned? 

The  question  was  objected  to,  and  excluded  by  the  court, 
and  the  defendant  excepted. 

The  plaintiff  had  a  verdict,  and  the  defendant  appealed, 
and  also  from  an  order  made  ut  special  term  denying  a  mo- 
tion for  a  new  trial. 

LALTERBACH  &  SPINGARX,  for  appellant,  defendant. 
II.  MORRISON,  for  respondent,  plaintiff. 

By  tlie  court,  MONELL,  J.  The  statute  of  the  state  of  Lou- 
isiana, in  which  state  the  cause  of  action  in  this  case  arose, 
limiting  the  time  for  bringing  actions,  is  not  available  as  a, 
defense,  in  the  courts  of  this  state  (Rugglcs  agt.  Kcclcr,  3 
John.  It.,  2G3).  It  is  therefore  immaterial,  that  by  the  laws 

xxxvrr,         10      * 
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of  that  state,  the  right  of  action  would  be  lost.  If  six 
years  have  not  elapsed  since  the  statute  of  our  own  state 
began  to  run,  the  right  of  action  is  not  barred. 

The  evidence  offered  of  the  Louisiana  statute  was  there- 
fore properly  excluded. 

The  manner  of  proving  such  statute  was  also  objectiona- 
ble. The  defense  was  the  "  statute  of  limitations "  and, 
although  the  question  which  was  overruled  admitted  of  an 
swer,  proving  the  existence  in  that  state  of  some  common 
law  bar,  recognized  by  the  courts  of  that  state,  yet,  under 
the  answer,  the  statute  was  the  only  bar  which  could  prop- 
erly be  proved ;  and  the  attempt  was  to  prove  such  statute 
by  parol.  That  probably  could  not  be  done.  Until  a  recent 
period,  such  laws  could  be  proved  in  our  courts  only  by  a 
copy  properly  exemplified  by  the  officer  having  the  custody 
of  them — at  least  such  seems  to  be  the  current  authority 
(Packard  agt.  Hill,  2  Wend.,  411  j  TJiomas  agt.  Robinson,  3 
i(7.,  267). 

In  1S4S,  a  statute  was  passed  in  this  state,  allowing  the 
printed  volumes  of  the  statute  laws  of  any  other  of  the 
United  States,  to  be  admitted  in  our  courts  as  prima  facie 
evidence  of  such  laws  (Sess.  Latvs,  1S4S,  cliap.,  312). 

The  question  was  therefore  properly  overruled,  and  judg- 
ment should  be  affirmed. 

JONES  and  FITHIAN,  JJ.;  concurred. 
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SUPREME  COURT. 
ELIZA  H.  DISBRO  agt.  SANFORD  DISBRO  and  others. 

This  court  hat  the  power  at  general  or  special  term,  to  revive  and  continue  an  injunc- 
tion in  its  discretion,  in  all  proper  cases,  and  upon  such  terms  as  to  security  and 
otherwise  as  it  may  deem  just.  But  it  should  be  upon  the  giving  of  a  new  under, 
taking  in  the  same  manner  as  upon  the  granting  of  the  original  injunction. 

In  this  case  a  motion  on  the  part  of  the  plaintiff  is  granted  reiviving  the  injunction 
and  stay  of  proceedings,  pending  an  appeal  to  the  general  term,  from  a  judgment 
on  the  report  of  a  referee  dismissiny  the  complaint,  on  the  plaintiff's  giving  a  new 
undertaking  in  proper  form,  &c. 

Monroe  General  Term,  March,  18G9. 

Present.  E.  D.  SMITH,  JOHNSON  and  DWIGIIT,  Justices. 

MOTION  by  plaintiff  for  revival  of  injunction  and  stay  of 
proceedings  pending  an  appeal  to  the  general  terra  from 
judgment  on  the  report  of  a  referee  dismissing  the  com- 
plaint. 

The  motion  was  first  partially  heard  at  special  term  on  the 
Saturday  before  the  sitting  of  the  general  term,  but  not  be- 
ing decided  was  renewed  at  the  general  term  as  upon  an  ap- 
peal, by  direction  of  the  judge  holding  the  special  term. 

The  action  was  brought  to  reach  a  bond  of  the  county  of 
Monroe  for  $10,000,  and  restraining  its  transfer,  which  was 
iu  the  possession  of  the  defendants,  the  Bank  of  Monroe, 
which  held  it  for  the  defendant  Garcia,  who  had  purchased 
it  of  the  defendant  Sanford  Disbro,  who  claims  title  to  it  as 
well  as  the  plain-tiff. 

The  plaintiff  asserted  in  her  complaint  that  possession  of 
it  had  been  fraudulently  obtained  from  the  bank  where  it  had 
been  deposited  for  safe-keeping  by  her  husband  acting  for 
her,  and  since  deceased,  and  had  been  clandestinely  sent  to  New 
York  for  sale  by  said  Sanford,  and  that  the  said  Garcia,  who 
claimed  to  have  purchased  it  of  the  said  Sanford,  was  not  a 
lona  fide  purchaser. 
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The  action  had  been  tried  before  a  referee  who  found 
against  the  plaintiff  and  dismissed  the  complaint.  From  this 
judgment  the  plaintiff  had  duly  appealed  to  the  general  term, 
and  given  the  undertaking  in  the  sum  of  $500  required  by 
section  334  of  the  Code,  and  the  plaintiff  now  applied  for  a 
stay  of  proceedings  on  such  judgment,  and  a  revival  and  con- 
tinuance of  the  injunction  upon  such  terms  as  the  court  might 
prescribe. 

The  application  was  opposed  by  the  defendants  Garcia 
and  Sanford  Disbro. 

G.  F.  DAXFORTH  and  H.  C.  IVES,  for  plaintiff. 
GEO.  G.  MUXGEE,  for  defendant  Garcia. 
G.  W.  MILLER,  for  defendant  Disbro. 

By  the  court.  E.  DARWIN  SMITH,  J.  It  is  not  disputed  that 
the  appeal  is  brought  in  good  faith.  We  are  not  asked  to 
deny  the  plaintiff's  application  for  a  stay  of  proceedings  on 
the  judgment,  including  a  revival  of  the  injunction,  on  the 
ground  that  the  appeal  is  frivolous  or  is  brought  or  prose- 
cuted without  probable  cause. 

A  dismissal  of  the  complaint  undoubtedly  dissolved  the 
injunction  and  the  appeal  does  not  revive  it.  Nor  will  an 
undertaking  upon  the  appeal  sufficient  to  stay  proceed- 
ings on  the  judgment  operate  to  continue  the  injunction.  It 
would  merely  stay  proceedings  to  collect  the  defendants' 
costs  recovered  by  the  judgment.  The  application  is  there- 
fore in  the  nature  of  a  new* application  for  an  injunction 
pending  the  appeal. 

If  the  judgment  had  been  in  favor  of  the  plaintiff  requir- 
ing the  county  bond  to  be  given  up  to  her,  the  defendant  on 
appeal  might  have  stayed  all  proceedings  under  the  judgment 
as  a  matter  of  right  by  complying  with  the  provisions  of  sec- 
tion 336  of  the  Code.  But  the  complaint  being  dismissed 
the  bond  is  left  in  the  possession  of  the  bank  of  Monroe  and 
may  be  given  up  by  it  to  the  defendant  Garcia,  and  by  him 
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used,  transferred  or  put  into  circulation  at  his  pleasure  like 
other  negotiable  paper,  and  the  plaintiff's  rights  in  respect  to 
it  and  the  whole  object  of  the  suit  may  be  thereby  entirely 
defeated  by  the  simple  acts  of  the  defendants. 

In  this  view  the  plaintiffs  appeal  might  be  and  proba- 
bly would  be  entirely  abortive,  though  the  court  should  ul- 
timately decide  in  her  favor ;  and  it  obviously  will  be  quite 
useless  for  her  to  further  prosecute  it  unless  this  court  revive 
and  continue  the  injunction  as  incident  to  the  stay  of  pro- 
ceedings upon  the  judgment  pending  such  appeal.  As  it  is 
quite  clear  that  the  Code  makes  no  provision  for  such  stay 
unless  such  provision  is  embraced  in  section  34S,  which  au- 
thorizes the  court  or  a  judge  to  stay  proceedings  in  certain 
cases  upon  such  terms  as  to  security  and  otherwise  as  may 
be  just. 

But  this  court  has  the  unquestionable  power  to  revive  and 
continue  such  injunction  as  an  original  power.  It  was  said 
by  the  vice-chancellor,  where  the  appeal  was  from  a  vice- 
chancellor  to  the  chancellor,  in  Coster  agt.  Grisicold  (4  Ed- 
wards, 374),  that  "the  application  should  be  made  to  the 
chancellor  who  alone  had  control  of  the  appellate  proceed- 
ings. "  It  was  in  view  of  this  suggestion,  chiefly,  that  I  di- 
rected that  this  application  be  made  to  the  court  at  general 
term  as  the  appellate  court.  But  in  the  case  of  Hart  agt. 
The  Mayor  of  Albany,  (3  Paige,  214),  the  suit  was  before 
the  chancellor,  and  he  dissolved  the  injunction  upon  motion 
after  answer,  on  the  ground  that  the  plaintiffs  had  a  perfect 
remedy  at  law,  and  were  not  entitled  to  an  injunction  until 
they  had  established  their  right  at  law;  and  on  a  subsequent 
application  he  revived  and  continued  it  till  an  appeal  taken 
from  such  decision  could  be  heard  in  the  court  for  the  cor- 
rection of  errors  (same  case  at  p.  3S6),  and  expressed  no 
doubt  of  his  power  to  do  so,  notwithstanding  the  appeal. 

The  bill  in  this  case  was  filed  to  restrain  the  defendants 
and  their  dock  master  from  removing  from  the  Albany  basin 
an  ark  or  floating  store  house,  which  the  complainants  had 
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erected  and  moved  therein  contrary  to  an  ordinance  of  the 
corporation.  If,  after  the  dissolution  of  the  injunction,  the 
city  authorities  had  proceeded  as  they  were  proposing  to  do, 
to  carry  the  ordinance  into  effect  by  destroying  or  removing 
from  the  basin,  the  ark  or  store  house,  the  plaintiffs  would  not 
have  been  remediless  if  the  appeal  had  been  ultimately  de- 
cided in  their  favor,  for  the  city  of  Albany  was  able  to  re- 
spond in  damages  for  the  full  value  of  the  property  destroy- 
ed, and  all  other  injury  sustained  by  the  complainants  in  con- 
sequence of  such  destruction. 

But  notwithstanding  the  complainants  had  this  security 
for  their  indemnity  in  case  the  defendants  wrongfully  de- 
stroyed the  store  house  pending  the  appeal,  the  chancellor 
revived  and  continued  the  injunction  to  enable  the  complain- 
ants to  bring  the  appeal  to  a  hearing  before  the  destruction 
of  such  store  house. 

This  case  was  decided  in  July,  1832.  At  this  time  it  was 
not  the  practice,  except  in  the  few  cases  prescribed  in  the 
Revised  Statutes,  when  the  injunction  stayed  the  trial  of  a 
personal  action  at  law,  or  proceedings  after  verdict  or  judg- 
ment, to  require  security  on  the  granting  of  an  injunction. 
In  the  revision  of  the  rules  of  the  court  of  chancery,  made 
by  chancellor  WALWORTH  in  1829,  provision  was  made  by 
rule  31  giving  power  to  the  officer  authorized  to  allow  in- 
junctions in  his  discretion,  to  require  of  the  complainant  or 
his  agent  a  bond  with  security  or  his  own  bond  only,  to  the 
party  enjoined  in  such  sum  as  he  might  deem  reasonable, 
conditioned  to  pay  to  such  party  all  damages  he  might  sus- 
tain by  reason  of  said  injunction. 

This  rule  remained  so  till  after  the  revision  of  the  rules 
in  1837,  when  it  was  amended  as  it  appears  in  the  revision 
of  1844,  making  it  imperative  upon  the  officer  allowing  an 
injunction,  in  every  case  to  take  such  bond  in  a  sum  not  less 
than  $500. 

I  presume,  therefore,  that  no  security  was  given  on  the 
granting  of  the  original  injunction  in  this  case  of  Hart  agt. 
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The  City  of  Albany,  and  the  chancellor  required  none  in  the 
order  reviving  it,  so  far  as  we  can  see  from  the  reported 
case.  The  fact  that  security  was  not  required  or  given  on 
granting  injunctions  in  chancery  before  this  period,  is  proba- 
bly the  chief  reason  why  the  chancellor  speaks  in  so  hesitat- 
ing or  dubious  a  way  in  respect  to  the  granting  of  such  ap- 
plications. And  the  same  reason  I  think  must  have  operat- 
ed with  many  of  the  equity  judges  in  England  in  respect  to 
such  applications  in  holding  that  they  are  not  to  be  favored, 
while  they  generaly  granted  them  on  some  terms  in  all  pro- 
per cases  or  when  they  could  see  that  the  appellant  could 
not  in  case  of  success  be  set  right  again  or  would  lose  the 
benefit  of  his  appeal.  (Eden  on  Injunctions,  375  ;  17  Vesey, 
332  ;  1-5  id,  182. 

This  provision  of  rule  31  of  the  court  of  chancery  has 
been  carried  into  the  Code,  and  section  22  now  requires  se- 
curity in  all  cases  where  no  other  provision  of  law  is  made 
in  respect  to  security  in  such  cases.  This  provision  I  think 
obviates  in  a  large  degree  most  of  the  objections,  doubts  and 
hesitancy  that  had  heretofore  existed  in  the  courts  of  equity 
on  this  subject.  The  judges  have  uniformly  sought  to  favor 
the  right  of  review  in  fair  cases  according  to  the  spirit  of  the 
statute  giving  the  right  of  appeal,  and  no  reputable  judge 
has  ever  sought  to  prevent  or  hinder  such  review  by  the 
superior  court  of  a  decision  of  an  inferior  court  or  judicial 
officer  affecting  important  rights,  by  refusing  to  make  such 
orders  as  were  essential  to  make  the  right  of  review  real 
and  effectual  in  case  of  error  in  the  subordinate  court. 

In  the  case  of  the  Town  of  Guilford  agt.  Cornell,  (4  Abb.} 
the  general  terrain  the  sixth  district,  while  they  dissolved  an 
injunction  granted  and  sustained  at  special  term  on  motion, 
after  an  appeal  to  the  court  of  appeals,  made  an  order  con- 
tinuing the  said  injunction  until  the  decision  in  the  court  of 
appeals,  and  this  without  any  new  security  upon  the  injunc- 
tion. 
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We  have  no  doubt  of  the  power  of  this  court  at  general 
or  special  term  to  revive  and  continue  an  injunction  in  its 
discretion,  in  all  proper  cases,  and  upon  such  terms  as  to  secur- 
ity and  other  wise  as  it  may  deem  just.  But  it  should  obviously 
be  upon  the  giving  of  a  new  undertaking  upon  the  revival 
of  the  injunction  in  the  same  manner  as  upon  the  granting 
of  an  original  injunction.  And  we  have  no  doubt  that  this 
is  a  proper  case  for  the  exercise  of  such  power-  The  plain- 
tiff will  confessedly  be  remediless  in  case  the  injunction  is 
not  revived  and  continued  till  the  hearing  of  the  appeal,  pro- 
vided the  court  should  reverse  the  judgment  below.  The 
appellant  in  such  case  should  be  required  to  proceed  with  all 
due  diligence  in  getting  the  appeal  in  readiness  for  a  hearing 
at  the  general  term.  The  motion  is  therefore  granted,  and 
the  injunction  revived  and  continued  till  the  hearing  on  the 
plaintiff's  giving  a  new  undertaking  in  proper  form,  with 
one  or  more  sureties  to  pay  to  the  defendants  all  damages  sus- 
tained by  the  injunction,  not  exceeding  $1,500. 
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N.  Y.  SUPERIOR  COURT. 


WILLIAM  W.  LOWRY  and  ROBERT  J.  LOWRY  agt.  WILLIAM 

H.  INMAN. 

Where  an  act  of  the  legislature  of  another  state  incorporating  a  banJc  therein,  provides 
that  without  any  action  against  a  stockholder  thereof,  his  private  property  shall 
be  bound  by  a  judgment  against  the  bank,  and  subject  to  execution  upon  such 
judgment,  it  imposes  no  personal  liability  whatever  upon  the  stockholder  which 
can  be  made  the  ground  of  an  action  against  him  here  or  elsewhere. 

Such  a  provision  in  the  charter  is  a  meie  regulation  of  the  remedy  and  has  no  force 
or  effect  beyond  the  limits  of  that  state,  and  the  remedy  being  exclusive,  the 
stockholder  cannot  be  pursued  in  this  state  in  a  form  and  by  an  action  different 
from  that  provided  in  the  charter,  even  though  it  imposed  a  personal  liability 
npon  him. 

Special  Term,  June,  1869. 

THIS  action  is  founded  on  a  statute  of  the  state  of  Georgia, 
and  is  brought  by  the  plaintiff  as  creditor  of  "  The  North- 
Western  Bank  of  Georgia,"  to  enforce  against  the  defendant, 
as  a  stockholder  of  the  bank,  an  alleged  liability  for  the 
debts1  of  the  bank,  claimed  to  be  imposed  upon  him  by  the 
following  section  of  the  act  of  incorporation. 

"Section  18. — And  be  it  further  enacted  by  the  authority 
aforesaid,  that  no  one  shall  subscribe  for,  or  own  or  purchase 
stock  in  said  bank  unless  he  or  she  be  a  citizen  of  Georgia, 
and  one  third  of  said  stock  shall  be  subscribed  for  by  citizens 
of  Georgia.  The  private  or  individual  property  of  each 
stockholder,  as  well  as  their  joint  property,  shall  be  liable 
for  the  redemption  of  the  bills  of  said  bank,  and  for  the 
payment  of  all  the  debts  and  liabilities  of  the  same,  and 
when  any  judgment  shall  be  obtained  against  said  bank,  and 
execution  issued  thereon,  it  shall  be  the  duty  of  the  levying 
officer,  first  to  levy  the  same  on  the  property  of  said  incor- 
poration, and  to  sell  the  same,  and  if  the  proceeds  thereof 
shall  be  insufficient  to  pay  off  said  execution,  and  the  return 
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of  said  officer  of  no  corporate  property,  shall  be  sufficient 
proof  of  the  same,  it  shall  be  the  duty  of  said  officer  next  to 
levy  said  execution  on  the  individual  property  of  any  stock 
holder  or  stockholders,  and  sell  the  same  until  an  amount  is 
raised  sufficient  to  pay  off  said  execution  ;  provided  the 
same  is  not  for  a  greater  amount  than  the  value  of  the  stock 
of  the  stockholder  whose  property  is  levied  upon,  and  if  for 
a  greater  amount,  in  that  case  an  amount  equal  to  the  amount 
of  his  stock.  And  judgment  obtained  against  said  bank  by 
any  creditor  shall  not  only  bind  the  property  of  said  bank, 
but  shall  also  bind  the  individual  property  of  each  stock 
holder  to  the  amount  of  his  stock,  without  the  necessity  of 
bringing  any  suit  against  the  stockholders,  and  service  of  a 
copy  in  substance  of  the  declaration  and  process  upon  the 
president  or  cashier  of  said  bank  shall  be  adjudged  sufficient 
service  and  notice,  both  to  said  bank  and  each  stockholder 
therein,  to  render  the  property  of  said  bank  and  the  indi- 
vidual property  of  each  stockholder  therein  subject  and  lia- 
ble for  the  payment  of  any  judgment  which  may  be  rendered 
against  said  bank ;  each  stockholder  to  be  liable  in  propor- 
tion to  the  amount  of  his  stock  for  the  entire  indebtedness 
of  said  bank ;  and  any  stockholder  who  pays  off  any  such 
execution,  or  part  thereof,  shall  have  the  right  to  use  and 
control  the  same  fi.  fa.  against  all  the  other  stockholders,  so 
as  to  collect  the  rateable  share  of  each  of  them." 

Plaintiff  contends  that  this  section  of  the  statute  incor- 
porated in  the  charter,  enables  him  as  creditor  of  the  bank, 
to  follow  defendant  here  and  hold  him  responsible,  individ- 
ually, under  our  laws  ;  defendant,  on  the  contrary,  insisting 
that  it  only  gives  plaintiff  a  remedy  against  his,  defendant's 
property  found  within  the  jurisdiction  of  Georgia,  and  that 
there,  such  remedy  ends. 

The  defendant  accordingly  demurs  to  the  complaint  for 
insufficiency  in  substance,  and  the  single  question  to  be  de- 
termined is,  whether  the  foregoing  section  of  the  charter  of 
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the  bank  creates  a  liability  which  will  support  an  action  in 
the  courts  of  this  state. 

BARLOW  and  HYATT,  for  plaintiffs. 
ROGER  A.  PRYOR,  for  defendant. 

McCuxN,  J.  Notwithstanding  the  doubt  suggested  in 
Whitford  agt.  Panama  Railroad  Company,  (23  JV.  Y.,  465)  ; 
and  in  Patterson  agt.  Baker,  (50  Barb.,  432);  and  the  positive 
dictum  in  Bullard  agt.  Bell,  (I.  Mason,  243);  Bank  of  the 
United  States  agt.  Dallam,  (4  Dana,  574);  Lane  agt.  Morris, 
(10  Georgia,  l(54:),and  Thornton  agt.  Lanc,(\  1  Georgia, 497) ; 
notwithstanding  the  adverse  opinions  of  these  very  respect- 
able authorities,  I  shall  assume,  on  the  precedent  of  ex 
partc,  Van  Riper,  (20Wend.,  616),  that  a  statutory  liability, 
created  by  the  positive  law  of  a  state,  is  not  necessarily  re- 
stricted in  its  operation  to  the  territory  of  that  state ;  but 
partaking  of  the  nature  of  a  contract,  is  efficacious  every- 
where, if  valid,  according  to  the  lex  loci  contractus,  and 
may  be  asserted  and  enforced  in  any  tribunal,  to  the  jurisdic- 
tion of  which  the  defendant  may  be  amenable. 

But,  laying  this  difficulty  out  of  the  case,  I  am  unable  to 
understand,  after  the  most  attentive  examination,  that  the 
above  recited  section  imposes  any  personal  liability  whatever 
on  the  defendant.  On  the  contrary,  it  is  manifest,  as  well 
from  the  express  provisions  as  from  the  general  scope  of  the 
section,  that  its  effect  is  merely  to  bind  the  property  of  the 
defendant,  so  as  to  subject  it  to  execution  on  a  judgment 
against  the  bank.  And  this  construction,  which  would  ob- 
viously result  from  the  phraseology  of  the  section,  even  in 
the  absence  of  any  negative  clause,  is  confirmed  by  the  pro- 
vision, that  the  property  of  the  stockholder  may  be  taken 
under  execution  against  the  bank  without  the  necessity  of  an 
action  against  him.  We  are  not  to  assume  that  these  words 
are  a  needless  and  nugatory  pleonasm  ;  we  are  to  accept 
them  in  some  sense ;  and  if  they  mean  anything,  they  are 
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intended  to  preclude  the  inference  of  a  liability  on  the  part 
of  the  stockholder  to  a  personal  action  at  suit  of  a  creditor 
of  the  corporation. 

No  doubt  the  qualification  was  inserted  for  the  benefit  of 
the  creditor,  that  he  might  be  secured  a  more  expeditious 
remedy  than  by  action  against  the  individual  stockholder ; 
but  with  its  object  we  have  no  concern,  while  its  effect  is  to 
obviate  an  action  against  the  defendant. 

The  section,  so  far  as  it  subjects  the  stockholder  to  any 
responsibility  for  the  corporate  debts,  as  well  as  in  other 
important  particulars,  is  manifestly  in  derogation  of  the 
common  law  5  and  by  all  authorities  must  be  restrained  in 
its  operation  by  a  strict  construction  (1  Parsons  on  Contracts, 
143).  Hence,  whatever  may  be  our  speculative  opinion  as 
to  the  policy  of  the  legislature  in  enacting  the  section,  we 
are  not  at  liberty  to  extend  its  effect  beyond  its  literal  terms, 
by  enlarging  and  aggravating  the  liability  of  the  stock- 
holder ;  and  if  besides  the  lien  imposed  upon  the  property 
of  the  stockholder  by  the  provisions  of  the  section,  we 
should  so  interpret  it  as  to  charge  him  with  a  personal  lia- 
bility, we  would  subject  him  to  a  burden  from  which,  under 
the  words  of  the  charter,  he  is  clearly  exempt.  Nor  be- 
cause under  certain  conceivable  circumstances  the  remed}- 
of  the  creditor  would  be  illusory  in  the  absence  of  a  right 
of  action  against  the  stockholder,  is  it  incumbent  upon  the 
courts  of  this  state  to  supplement  and  reinforce  the  defective 
legislation  of  a  foreign  government. 

The  argument  of  inconvenience  should  be  addressed  to 
the  legislature  of  Georgia,  to  induce  an  amendment  of  the 
statute,  and  is  of  no  relevancy  or  weight  with  a  court  whose 
duty  is  simply  to  declare  its  legitimate  construction  (Broom's 
Comm.j  p.  5). 

In  my  view,  the  legal  construction  of  the  section  in  con- 
troversy is,  that  it  does  not  impose  on  the  defendant  a  liabil- 
ity which  may  be  made  the  ground  of  an  actio'n  in  personam 
against  him  ;  but  that  it  only  charges  and  binds  his  property 


NEW  YOKE  PRACTICE  REPORTS.        157 

Lowry  agt.  Inman. 

so  as  to  subject  it  to  execution  in  satisfaction  of  a  judgment 
against  the  bank.  The  only  effect  of  the  statute,  is  to  bind 
the  property  of  the  individual  corporator,  and  to  bind  it  sub 
modo  only,  i.  e.  by  subjecting  it  to  levy  on  an  execution 
against  the  corporation.  Surely,  it  is  beyond  the  competency 
of  this  court  to  expand  so  narrow  and  restricted  a  liability 
into  an  absolute  personal  responsibity  for  the  debts  of  the 
bank,  which  may  be  enforced  any  and  every  where  by  action 
in  pcrsonam  against  the  defendant.  If  it  had  been  the  design 
of  the  legislature  of  Georgia  to  charge  the  person  as  well  as 
the  property  of  the  stockholder,  they  would  have  so  pro- 
vided; whereas,  on  the  contrary,  they  have  carefully  restricted 
his  liability  to  the  hazard  of  an  execution  against  his  prop- 
erty, and  have  in  terms  negatived  a  right  to  redress  against 
him  by  personal  action. 

It  is  evident  that  no  action  against  the  defendant  could  be 
founded  on  this  statute  in  the  courts  of  Georgia  ;  and  a 
fortiori  he  cannot  be  pursued  personally  in  the  tribunals  of 
this  state. 

The  distinction  between  a  personal  liability  capable  of  en- 
forcement by  action  in  pcrsonam,  and  a  mere  right  of  recourse 
against  property  which  can  be  realized  only  by  a  proceeding 
in  rent,  is  too  obvious  and  familiar  to  require  illustration. 
If  any  authority  were  needed  to  establish  that  the  latter 
liability  is  insufficient  to  support  an  action,  it  might  be 
found  in  Melan  agt.  Luke  of  Fits  James,  (1  Bos.  and  Pul., 
(38). 

Contemplating  the  section  under  review  in  all  its  parts 
and  provisions,  I  see  very  plainly  that  it  is  nothing  else  than 
a  mode  of  execution  prescribed  by  the  legislature  of  Georgia. 
In  its  terms,  the  section  imports  no  other  or  larger  opera- 
tion. Assuming  a  judgment  already  rendered  against  the 
bank  at  suit  of  a  corporate  creditor,  it  proceeds  to  designate 
in  what  manner  and  by  what  means  that  judgment  shall  be 
satisfied.  And  it  is  extremely  material  to  observe,  that  in 
prescribing  the  mode  of  satisfaction,  the  phraseology  of  the 
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section  is  couched,  not  as  a  concession  of  right  to  the  credi- 
tor, but  in  the  style  of  mandate  to  the  sheriff,  "it  shall  be 
the  duty,"  &c.  In  a  word,  by  the  statute,  the  legislature  of 
Georgia  provided  a  remedy  only,and  imposed  on  its  own  min- 
isterial officer,  the  duty  of  enforcing  the  remedy.  Now  such 
a  statute  is  of  no  recognition  or  effect  beyond  the  territory 
of  the  state  enacting  it,  and  any  right  or  obligation  it  may 
seem  to  imply,  cannot  be  made  the  basis  of  action  in  a 
foreign  tribunal.  As  a  lien  upon  property,  it  is  inoperative 
beyond  the  jurisdiction  of  the  court.  (Story  on  Conf.  of 
Laws,  sections,  539,  546,  547;  Detvitt  agt.  Barrett,  3  Barb., 
84).  It  relates  exclusively  ad  litis  ordinationem,  and  outside 
the  territory  of  Georgia  is  a  mere  nullity. 

(Wheaton,  Inter.  Law,  139;  Story  on  the  Confl.  of  Laics, 
section  556;  2  Kent's  Coinm.,  559,  Edii 'ion  1S66;  Brocni's 
Comm.,  45,  46  ;  Westlake,  Private  Inter.  Law,  Art.  40 S  ; 
also  Art.  166  ;  Watriss  agt.  Pierce,  32  N.  H.,  5S2  ;  Titus 
agt.  Hobart,  5  Mason,  379  ;  Pickering  agt.  FisJc,  6  Verm., 
102;  Donn  agt.  Lippman,  5  CLand  Finn.,  11.) 

But  apart  from  all  this,  and  even  though  it  be  conceded 
to  the  plaintiffs,  that  the  section  in  dispute  does  impose  a 
liability  on  the  defendant,  which,  under  circumstances,  might 
found  an  action  in  personam  against  him,  there  still  remains 
an  insuperable  bar  to  their  recovery  in  this  action  and  in 
this  tribunal. 

It  is  an  ancient  and  incontrovertible  principle  of  the  com- 
mon law,  that  when  a  statute  creates  a  right,  and  at  the 
same  time  provides  a  remedy  for  the  vindication  of  that 
right,  the  party  seeking  to  enforce  the  right  is  restricted  to 
the  statutory  remedy,  and  has  no  other  redress.  Chancellor 
WALWORT  fi,  thus  propounds  the  rule  in  Picnwick  agt.  Morris, 
(7  Hill.,  575 :)  "When  a  new  right  is  given  by  the  statute, 
and  a  remedy  given  for  the  violation  of  it,  the  party  is  con- 
fined to  this  remedy."  So  Mr.  Justice  BROXSON,  in  Stafford 
agt.  Ingersoll,  (3  Hill.,  40)  says :  "  If  a  statute  create  a 
right  which  did  not  exist  before,  and  prescribes  a  remedy  for 
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the  violation  of  it,  that  remedy  must  be  pursued.  And 
Chief  Justice  SAVAGE,  in  McXcon  agt.  Cafcrty,  (3  Wend., 
495  :  "  Without  the  aid  of  the  statute  no  action  at  all  would 
lie  ;  the  statute  remedy  must  therefore  be  pursued."  Lord 
TENTERDEN,  in  Rochester  agt.  Bridges,  (1  B.  and  AdoL,  847)  : 
''When  an  act  creates  an  obligation  and  enforces  the  per- 
formance in  a  particular  manner,  we  take  it  to  be  a  general 
rule,  that  performance  cannot  be  enforced  in  any  other  man- 
ner." Lord  CAMPBELL,  C.  J.,  in  Couch  agt.  Steelc,  3  El., 
and  Bl.,  44)  :  "  In  the  present  case,  if  the  statute  had  pre- 
scribed a  particular  mode  of  recovery,  undoubtedly  that 
mode  of  recovery  only  could  be  adopted."  To  the  same  ef- 
fect are  the  following  cases  :  (Dudley  agt.  Mahetv,  3  N.  Y., 
9  ;  Hardmann  agt.  Brown,  39  N.  Y.,  196  ;  Smith  agt.  Loch- 
wood,  13  Barb.,  209;  The  Eastern  Arch,  Co.,  agt.  The 
Queen,  2  EL,  and  Bl;  The  People  agt.  Hazard,  4  Hill.,  209; 
Alvey  agt.  Harriss,  5  John.,  175  ;  Calkins  agt.  Baldwin,  4 
Johns.,  667;  Comyrfs  Digest,  action  on  statute,  C.  ;  Smith  on 
Stat.  and  Cons.  Construction,  sections  661,666,  667;  Dicar- 
ris  on  Stat.  697). 

The  application  of  the  rule  thus  expounded  and  illus- 
strated,  is  decisive  against  the  present  action.  It  appears  in 
the  complaint,  that  the  North-  Western  Bank  of  Georgia  is 
a  corporation.  At  common  law,  and  independently  of  any 
statute  provision,  the  defendant,  as  a  stockholder,  is  not  lia- 
ble, in  his  private  capacity,  for  the  debts  of  the  corporation. 
"Incorporated  companies,"  says  Chancellor  KENT,  "though 
constituted  expressly  for  the  purposes  of  trade,  are  not  part- 
nerships within  the  presumption  of  the  law  of  partnership, 
and  the  stockholders  are  not  personally  responsible  for  the 
company's  debts  or  engagements,  and  their  property  is 
affected  only  to  the  extent  of  their  interest  in  the  company. 
To  render  them  personally  liable,  requires  an  express  pro- 
vision in  the  act  of  incorporation."  (3  Cwnm.,  26  ;  An.  and 
Am.  on  Corporations,  38,  andn.  59*  ,  602,  and  n.  613;  1 
Parsons  on  Cont.,  143;  Gray  agt.  Coffin,  9  Cush.,  199; 
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Whitman  agt.  Cox,  13  Shepley,  33S ;  Guslrill  agt.  Dudley, 
Mete.,  551;  Ericltson  agt.  Nesmith,  4  J.ZZew,  223  £  (7.,  15 
£ra# ;  Winter  agt.  Baker,  50  Barb.). 

Whatever  right  of  recourse  may  exist  against  the  defend- 
ant personally  for  the  debts  of  the  bank,  is  created  by  the 
section  of  the  charter  recited  in  the  complaint. 

But  the  same  section,  at  the  same  time,  prescribes  a  par- 
ticular remedy  for  asserting  the  right. 

The  statute  that  imposes  the  liability  provides  a  specific 
method  of  enforcing  it.  The  right  and  the  remedy  are  cre- 
ated together,  and  are  inseparable;  and  the  creditor  can 
realize  his  right  in  no  other  way  than  as  prescribed  by  the 
statute;  but  the  present  action  is  not  the  form  of  remedy  pro- 
vided by  the  statute;  and  indeed  from  its  nature,  that  remedy 
is  incapable  of  enforcement  or  execution  beyond  the  territory 
of  the  state  of  Georgia.  Arid  this  evidently  was  the  intention 
of  the  legislature  of  Georgia,  since  they  provided  in  the  char- 
ter that  none  but  citizens  of  Georgia  should  subscribe  for,  or 
own  stock  in  the  bank.  (Ericltson  agt.  Nesmith,  (15  Gray, 
221) ;  S.  C.,  (4  Allen,  233),  and  Summer  agt.  Marcy,  (2  W. 
and  M.,  10G),  are  explicitly  in  point.  Halsey  agt.  McLean, 
(12  Allen,  43S) ;  Drnikwater  agt.  Portland  Marine  Co.,  (18 
Maine.,  35),  and  Winter  agt.  Baker,  (50  Barl).,  432),  if  not 
direct  authorities,  yet  establish  and  illustrate  the  principle 
on  which  this  decision  hinges. 

The  alternative  and  subordinate  ground,  on  which  in  ar- 
gument, the  plaintiffs  counsel  attempted  to  substantiate  the 
action,  i.  e.  that  the  notice  on  the  bank  bill,  to  the  effect 
"that  the  property  of  the  stockholders  was  liable  to  the 
holders  of  said  bills,"  is  clearly  untenable.  In  the  first  place 
the  notice  on  the  back  of  the  bills,  purports,  in  terms,  to 
bind  only  the  property  of  stockholders,  and  conveys  no  in- 
timation of  a  personal  responsibity.  Indeed,  the  notice 
strongly  corroborates  that  construction  of  the  charter  which 
excludes  the  inference  of  a  right  of  action  against  the  de- 
fendant. 
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In  the  second  place,  the  notice  emanates  from  the  corpor- 
ation j  and  the  defendant,  as  cashier,  is  not  chargeable  with 
the  acts  and  declarations  of  his  principal. 

And,  finally,  the  indorsement  on  the  bills  has  reference  to 
the  liability  created  and  defined  by  the  charter  of  the  bank, 
of  which  the  billholder  was  presumed  cognizant,  and  cannot 
be  construed  as  involving  any  greater  liability  than  as  is 
imposed  by  the  charter  or  assumed  by  the  terms  of  the 
indorsement. 

On  these  grounds  the  demurrer  is  sustained,  and  judgment 
must  be  entered  for  the  defendant,  with  costs. 
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SUPREME  COURT. 

JESSE  N.  BOLLES,  Receiver,  &c.,  agt.  JOHN  A.  DUFF,  Re- 
ceiver, &c. 

Where  an  individual  is  declared  by  the  court  to  be  a  mortgagee  in  possession  of  mort- 
gaged premises,  and  in  effect  to  be  a  trustee  of  the  equity  of  redemption  of  such 
premises,  and  is  subsequently  appointed  receiver  of  the  same  property,  his  claims 
and  interests,  individually,  must  not  be  permitted  to  interfere  with  his  duties  as 
receiver,  or  with  the  purposes  or  interests  for  which  he  was  appointed. 

In  this  case,  held,  that  it  was  the  dnty  of  the  defendant  as  receiver.,  to  increase  the 
surplus  beyond  what  should  be  found  due  him  as  mortgagee,  by  getting  as  large  a 
rental  as  he  reasonably  could  for  the  trust  property,  (the  Olympic  Theatre  in  the 
city  of  New  York). 

That  the  circumstances  under  which  the  order  appealed  from  was  made,  authorizing 
the  defendant,  as  receiver,  to  lease  the  premises  to  the  lessee  therein  named,  show 
that  it  was  highly  probable  that  the  defendant  did  not  make  his  application  to  the 
court  with  the  good  faith  and  impartial  and  disinterested  purpose  called  for  by 
his  office  or  position  of  receiver;  and  such  circumstances  also  show  that  the  court 
should  have  carefully  scrutinized  the  application  and  that  the  order  should  not 

•  have  been  made  without  further  inquiry,  by  a  reference  or  otherwise,  as  to  the 
situation  and  value  of  the  property,  and  the  propriety  of  making  the  order. 

Held  also,  that  the  order  appealed  from,  was  inadvertently  made,  without  sufficient 
consideration  being  given  to  the  circumstances,  and  that  the  application  for  it  was 
made  by  the  receiver  with  a  motive  or  purpose,  inconsistent  with  his  duty  and 
position  as  receiver.  The  order  reversed  with  the  privilege  to  the  present  lessee  to 
hold  the  premises  for  one  year  from  the  date  of  his  lease. 

Zirst  Judicial  District,  General  Term,  January,  1869. 

Before  CLERKE  P.  J.  BARNARD  and  SUTHERLAND,  JJ. 

APPEAL  from  an  order  made  at  special  term,  by  Judge 
BARNARD,  on  the  third  day  of  August,  1S68,  authorizing 
defendant  Duff,  as  receiver,  to  lease  the  premises  known  as 
the  Olympic  Theatre,  in  the  city  of  New  York,  to  James 
E.  Hayes,  for  the  term  of  three  years,  from  the  1st  day  of 
September,  1868. 

B.  C.  THAYER,  for  plaintiff,  appellant. 

A.  OAKEY  HALL,  for  defendant,  respondent. 

By  the  court,  SUTHERLAND,  J.  Preliminarily  to  the  argu- 
ment of  this  appeal,  the  majority  of  the  court  decided  that 
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the  papers  handed  or  sent  to  the  judge,  who  made  the  order 
appealed  from,  upon  due  notice  to  the  attorney  fur  The 
defendant,  after  the  argument  and  submission  of  the  motion, 
had  been  properly  printed  as  a  part  of  the  appeal  papers, 
were  to  be  considered  by  the  general  term,  in  determining 
the  questions  presented  by  the  appeal. 

As  to  these  papers,  the  majority  of  the  general  term  sub- 
stantially held,  if  the  learned  judge  who  made  the  order  ap- 
pealed from,  did  not  consider  them  in  making  the  order,  as 
it  appears  from  his  opinion  he  did  not,  he  ought,  consider- 
ing the  nature  of  the  order  asked  for,  and  the  circumstances 
under  which  it  was  made,  to  have  done  so. 

The  decree  of  Judge  POTTER,  declared  the  defendant  Duff 
to  be  a  mortgagee  in  possession,  but  it  also,  substantially  or 
in  effect,  declared  him  to  be  a  trustee  of  the  equity  of  re- 
demption ;  and  he  being  such  mortgagee  and  trustee,  the 
court  appointed  him  receiver  also. 

By  accepting  the  office  or  position  of  receiver,  he  must 
be  deemed  to  have  assumed  the  duties  and  responsibilities 
of  a  receiver  unqualified  or  unmodified  by  the  fact  or  cir- 
cumstances, that  he  had  been  declared  to  be  a  mortgagee  in 
possession,  or  by  the  fact  or  circumstances,  that  he  claimed 
the  decree  to  be  erroneous,  and  that  he  was,  and  finally 
might  be  held,  to  be  the  absolute  owner. 

His  relations,  claims  and  interests  as  to  the  property, 
might  have  been,  and  probably  was,  urged  against  the  fitness 
of  his  appointment  as  receiver,  but  having  been  appointed, 
and  having  accepted  such  relations,  his  claim  and  interest 
must  not  be  permitted  to  interfere  with  his  duties  as  re- 
ceiver, or  with  the  purpose  or  interests  for  which  he  was 
appointed. 

He  was  declared  a  trustee,  and  appointed  a  receiver,  upon 
the  theory  that  he  was"  sure  to  receive  the  amount  found 
due  him  as  mortgagee  as  the  result  of  the  accounting,  and 
that  there  would  and  might  be  a  surplus  for  distribution 
among  the  creditors  of  John  M.  Trimble.  The  duties  and 
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position  of  the  defendant  relative  to  the  trust  property, 
must  for  the  purpose  of  this  appeal  be  considered  as  fixed 
by  the  decree  of  Judge  POTTER,  and  by  the  defendants  ac- 
ceptance of  the  office  or  position  of  receiver. 

His  duty  as  reciver  clearly  was,  to  increase  the  surplus 
beyond  what  should  be  found  due  him  as  mortgagee,  by  get- 
ting as  large  a  rental  as  he  reasonably  could  for  the  trust 
property ;  and  on  his  application  to  the  court  as  receiver, 
for  authority  to  have  it  leased,  it  was  his  duty  to  lay  before 
the  court  all  the  information  he  had,  or  could  with  reasona- 
ble diligence  have  acquired  as  to  the  situation  and  value  of 
the  trust  property. 

In  my  opinion,  the  circumstances  under  which  the  order 
appealed  from,  was  made  show  that  it  was  highly  probable 
that  the  defendant  did  not  make  his  application  to  the  court 
with  the  good  faith  and  impartial  and  disinterested  purpose, 
called  for  by  his  office  or  position  of  receiver,  and  these  cir- 
cumstances also,  in  my  opinion  show,  that  the  court  should 
have  carefully  scrutinized  the  application,  and  that  the  order 
should  not  have  been  made  without  further  inquiry,  by  a 
reference  or  otherwise,  as  to  situation  and  value  of  the  prop- 
erty, and  the  propriety  of  making  the  order. 

I  will  refer  to  some  of  these  circumstances  as  shown  by 
the  papers, 

1st.  The  application  was  for  authority  to  lease  to  Hayes, 
the  son-in-law  of  the  receiver,  and  not  an  application  for 
authority  to  lease  to  whoever  might  be  found  willing  to  take 
a  lease  upon  terms  and  conditions  most  advantageous  for  the 
trust  estate,  or  those  whose  interests  were  represented  by 
the  receiver. 

2d.  The  provisions  in  the  order  of  Judge  SMITH,  restrain- 
ing the  receiver  from  making  any  new  lease  to  Hayes,  or 
extending  or  renewing  the  lease  to  him,  without  the 
special  leave  of  the  court,  granted  on  due  notice  to  the 
plaintiff's  attorney,  should  have  led  the  court  to  carefully 
scrutinize  the  motive  or  purpose  of  the  application,  which 
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was  virtually  an  application  to  renew  or  extend  a  lease  to 
Hayes,  and  should  have  led  to  further  inquiry,  as  to  the  con- 
dition and  value  of  the  trust  property,  and  the  propriety  of 
making  the  order  before  making  it. 

3d.  The  circumstance  that  the  application  came  before 
the  court  supported  by  verified  opinions  of  certain  individ- 
uals, as  to  what  would  be  a  fair  rent  for  the  property  with- 
out including  scenery,  properties,  &c.,  which  opinions  were 
given  and  verified  in  answer  to  the  receiver  carefully  put, 
as  to  what  would  be  a  fair  rent  per  year,  without  including 
scenery,properties,&c.,and  which  opinions  were  ex parte,wad 
preliminarily  obtained  for  the  purposes  of  the  application, 
should  have  induced  the  same  scrutiny  of  the  motives  and 
good  faith  of  the  application ;  and  should  have  led  to  further 
viquiry,  as  to  the  condition  and  value  of  the  property,  and 
the  propriety  of  making  the  lease ;  and  especially  as  to  the 
propriety  of  leasing  the  theatre  without  scenery,  &c.,  the 
papers  showing  that  there  was  a  large  amount  of  scenic  and 
other  properties  belonging  to  the  theatre  and  to  the  trust 
estate,  which  it  would  have  been  most  advantageous  to  have 
leased  with  the  theatre. 

4th.  The  verified  opinions  of  Earl,  Hess,  Gibson,  Barnurr, 
Taman  and  Morris,  that  $20,000  would  be  a  fair  annual  rent 
for  the  theatre,  without  scenery,  &c.,  and  the  verified  opin- 
ions of  several  of  them,  that  with  scenery,  &c.,  from 
$22,000  to  $25,000  would  be  a  fair  rent ;  and  that  to  rent 
the  theatre,  without  scenery,  &c.,  would  be  a  sacrifice  to  the 
estate,  as  the  scenery,  &c.,  would  be  of  little  use,  if  removed 
from  the  theatre,  certainly  should  have  led  to  the  same 
scrutiny  of  the  motive  and  good  faith  of  the  application, 
and  to  further  inquiry  on  the  part  of  the  court,  especially 
as  to  whether  the  scenery,  &c.,  belonging  to  the  theatre,  and 
the  trust  estate  should  not  be  leased  with  the  theatre. 

5th.  The  unverified  offer  of  Barney  Williams,  by  letter  to 
take  a  lease,  for  one,  two,  three,  four  or  five  years,  at  the 
yearly  rent  of  $21,000,  with  security  if  required,  of  the 
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theatre,  scenery,  &c.,  belonging  to  the  trust  estate,  (which 
offer  appears  to  me  perfectly  consistent  with  the  previous 
verified  opinion,  which  the  defendant  had  obtained  from 
him,  as  to  rent  without  scenery,  &c.,)  and  his  subsequent 
letter  increasing  this  offer  to  $25,000  per  year  and  the  offers 
of  Mr.  Linn  and  Mr.  Hess,  by  letters,  to  take  a  lease,  for  one, 
two  or  three  years  of  theatre  and  scenery,  &c.,  belonging  to 
the  trust  estate,  the  one  at  a  rent  of  $2-5,000,  with  security, 
and  the  other,  at  a  rent  of  $22,000,  with  security,  should 
certainly  have  induced  the  same  scrutiny,  as  to  the  motive 
and  good  faith  of  the  application,  and  should  have  led  the 
court  to  make  further  inquiry  as  to  the  condition  and  value 
of  the  trust  property,  by  a  reference  or  otherwise,  before 
granting  the  application,  and  making  the  order  appealed 
from. 

Without  referring  specially  to  other  circumstances  appear- 
ing on  the  face  of  the  papers,  I  think,  those  which  have 
been  mentioned,  show  that  the  order  appealed  from,  was 
inadvertently  made,  and  that  the  application  for  it,  was 
made  -by  the  receiver  with  a  motive  or  purpose  inconsistent 
with  his  duty  and  position  as  receiver. 

I  do  not  see  the  force  of  the  circumstance  suggested  in 
support  of  the  order,  that  Mr.  Hayes  had  under  the  first 
lease,  expended  a  large  sum  of  money  for  permanent  im- 
provements, &c.  Mr.  Hayes  and  the  receiver  must  be  pre- 
sumed to  have  known  the  law,  and  the  terms  of  this  prior 
lease,  and  that  such  of  these  improvements,  as  were  fixtures, 
as  between  tenant  and  landlord,  increased  the  value  of  the 
property,  and  called  for  an  increased  annual  rent. 

I  will  add  that  the  strenuous  efforts  of  the  defendant  as 
receiver,  through  eminent  counsel,  to  retain  the  order  as 
made,  without  reversal  or  modification,  should  lead  us  tosus- 
spect  the  good  faith  of  his  application  as  receiver,  from  the 
order  appealed  from;  for  as  receiver,  he  cannot  be  permitted 
to  say  that  he  had  or  has,  any  interest  other  than  his  repre- 
sentative or  official  interest,  as  receiver,  or  indeed,  any  inter- 
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est,  to  be,  or  which  can  be,  prejudiced,  impaired  or  affected, 
by  a  reversal,  or  modification  of  the  order. 

Upon  the  whole,  I  think  the  order  should  be  reversed,  as 
made  inadvertently,  and  without  sufficient  consideration  bo- 
ing  given  to  the  circumstance,  that  the  defendant  made  the 
application  as  receiver,  or  to  the  conceded  circumstances 
under  which  it  was  made,  tending  to  show  at  least,  that  the 
receiver  might  have  made  and  supported  his  application 
with  a  purpose  inconsistent  with  his  duty  as  receiver. 

But  I  do  not  think  Mr.  Hayes,  the  lessee,  should  suffer 
all  the  probable  consequences  which  would  follow,  from  an 
absolute,  unconditional  reversal  of  the  order. 

I  think  the  order  of  reversal  should  have  a  provision  or 
condition  inserted  in  it,  that  such  reversal  shall  not  impair, 
or  any  way  prejudice  Mr.  Hayes's  possession  or  rights  under 
the  lease,  for  and  during  the  residue  of  the  first  year  of  his 
term,  that  is,  not  before  or  until  the  first  day  of  September 
next,  (1SG9),  but  that  from  and  including  the  first  day  of 
September  next,  (1SG9),  the  lease  shall  be  void  and  of  no 
effect,and  that  he,continuing  in  possession  thereafter,shall  be 
considered  as  a  tenant  holding  over  without  the  permission 
of  his  landlord,  after  the  expiration  of  his  term,  and  as  in 
contempt  of  such  order  of  reversal. 

I  am  not  sure,  that  it  would  be  right  to  back  up  Mr. 
Hayes,  in'  the  height  of  the  current  theatrical  season,  and 
therefore  I  think  the  order  of  reversal  should  be  conditional 
as  above  stated. 

The  order  should  also  be  reversed  without  costs  to  either 
party. 
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U.  S.  SUPREME  COURT. 

WHITE'S  BANK  OF  BUFFALO,  appellant  agt.  THE  PROCEEDS 
OF  THE  SCHOONER  ROBERT  EMMETT,  ROBERT  SMITH 
claimant. 

By  the  act  of  Congress  of  July  29,  1850,  a  mortgage  of  a  vessel,  which  is  recorded  in 
the  collectors  office  at  the  home  port — that  is,  the  port  where  the  owner  resides,  in 
pursuance  of  the  provisions  of  the  act,  takes  effect  by  its  own  force,  and  irrespec- 
tive of  the  filing  of  the  mortgage  in  the  county  clerk:s  office,  and  has  preference 
over  any  subsequent  purchaser  or  mortgagee. 

The  cases  of  Potter  agt.  7mA,  (10  Gray,  414)  and  Chadwiclc  agt.  Baler,  (51  Maine 
JR.,  9)  holding  that  in  order  to  protect  the  title  of  the  purchaser  or  mortgagee  of 
a  vessel,  under  that  act,  it  is  necessary  to  record  the  bill  of  sale  or  mortgage  in 
the  office  of  the  collector  of  customs  at  the  port  of  the  last  registry  or  enrollment, 
though  not  the  home  port  of  the  vessel,  overruled. 

Congress  having  created,  as  it  were,  this  species  of  property,  (ships  and  vessels) 
and  conferred  upon  it  its  cheif  value,  under  the  power  given  in  the  constitution  to 
regulate  commerce,  there  can  be  no  good  reason  for  entertaining  any  serious 
doubt,  but  it  has  the  power  to  pass  a  recording  act  to  protect  the  rights  and  title  of 
all  persons  dealing  in  such  property. 

December  Term,  1868. 

APPEAL  from  the  circuit  court  of  the  United  States  for 
the  northern  district  of  New  York. 

LORENZO  K.  HADDOCK,  of  counsel  for  Whitens  Hank. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New  York. 

The  controversy  in  this  case,  arises  out  of  the  conflicting 
claims  of  twe  mortgagees  to  the  proceeds  of  the  Robert  Em- 
mett.  One  of  the  mortgages  is  executed  by  Gabriel  Hoyt, 
owner  of  the  vessel,  to  White's  Bank,  of  Buffalo,  on  the 
22d  of  May,  18G3,  for  $4,000 ;  the  other  by  Henry  Zahn, 
the  then  owner,  to  Robert  Smith,  on  the  5th  of  June,  1SG5, 
for  $C,000. 
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The  mortgage  to  White's  Bank,  was  recorded  the  12th  of 
June,  1863,  in  the  collector's  office  at  Buffalo,  where  the 
Emmett  was  duly  enrolled,  and  at  which  place  the  owner 
resided.  The  mortgage  to  Smith  was  recorded  in  the  col- 
lector's office  at  the  port  of  Sandusky,  Ohio,  on  the  17th  of 
June,  1865,  where  the  Emmett  was  also  duly  enrolled,  and 
at  which  place  the  owner,  Zahn,  then  resided. 

The  mortgage  to  White's  Bank,  was  filed  in  the  office  of 
the  clerk  of  the  county  of  Erie,  on  the  5th  day  of  June, 
1863,  according  to  the  requirement  of  New  York  law,  in 
respect  to  personal  mortgages  ;  but  it  was  not  re-filed  at  the 
end  of  a  year  as  required  by  that  law  in  order  to  perpetuate 
the  lien. 

The  Emmett  was  libeled  for  seamen's  wages  on  the  29th 
of  August,  1865,  which  was  a  paramount  lien  on  the  vessel, 
and  was  sold  under  a  decree  in  that  suit.  The  remnants 
remaining  in  the  registry  of  the  dictrict  court  after  satisfy- 
ing this  demand,  constitute  the  subject  of  contest  between 
the  present  parties.  The  last  mortgagee,  Robert  Smith, 
claims  that  the  lien  of  the  mortgage  to  White's  Bank  was 
lost,  on  account  of  the  omission  to  re-file  it  in  the  clerk's 
office  of  Erie  county,  at  the  end  of  the  year,  and  which 
raises  the  material  question  in  the  case,  namely  :  whether 
or  not  the  recording  of  the  mortgage  in  the  collector's  office 
at  Buffalo  had  the  effect,  by  its  own  force,  and  irrespective 
of  the  filing  in  the  clerk's  office,  to  give  a  preference  to  it, 
over  any  subsequent  purchaser  or  mortgagee?  The  act  of 
Congress,  July  29,  1850,  on  this  subject,  is  as  follows: 

11  That  no  bill  of  sa]e,  mortgage,  hypothecation,  or  con- 
veyance of  any  vessel,  or  part  of  any  vessel  of  the  United 
States,  shall  be  valid  against  any  person  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons 
having  actual  notice  thereof,  unless  such  bill  of  sale,  mort- 
gage, hypothecation,  or  conveyance  be  recorded  in  the  office 
of  the  collector  of  customs  where  such  vessel  is  registered 
or  enrolled." 
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The  next  section  provides  for  recording  these  bills  of  sale, 
&c.,  and  also  certificates  of  discharge  and  cancellation  in  a 
proper  book.  No  provision  was  made  for  any  authentication 
of  these  instruments  preparatory  to  their  being  recorded. 
They  were  received  by  the  collector  from  the  parties  deliv- 
ering them,  and  were  recorded  with  no  proof  of  their  verity, 
except  from  the  execution  of  the  same,  as  appeared  on  their 
face  ;  and  this,  both  as  it  respects  the  bills  of  sale,  mort- 
gages, &c.,  and  the  discharge  and  cancellation  of  the  same. 
And  the  law  thus  stood  for  some  fifteen  years.  On  March 
3,  186-5,  it  was  enacted  that  "  no  bill  of  sale,  mortgage, 
hypothecation,  conveyance,  or  discharge  of  mortgage,  or 
other  incumbrances  of  any  vessel,  shall  be  recorded  unless 
the  same  is  duly  acknowledged  before  a  notary  public,  or 
other  officer  authorized  to  take  acknowledgement  of  deeds." 

Previous  to  this  act  of  1850,  providing  for  the  recording 
of  bills  of  sale,  mortgages,  &c.,  of  vessels,  they  were 
required  to  be  filed  by  the  laws  of  many  of  the  states  in 
the  clerk's  office,  or  some  place  of  public  deposit  in  the 
town  or  city  where  the  vendor  or  morgagor  resided,  in  order 
to  protect  the  interest  of  the  vendee  or  mortgagee  against 
subsequent  ~bonafide  purchasers  or  mortgagees.  And  this 
practice  continued  in  many  places  after  the  passage  of  the 
act  of  1850,  for  abundant  caution,  on  account  of  a  doubt  as 
to  the  effect  that  would  or  might  be  given  to  it  as  a  record- 
ing act  from  the  very  imperfect  provisions  of  the  law.  There 
can  be  no  doubt,  however,  but  that  the  system  of  recording 
these  instruments  in  the  collector's  office  at  the  home  port 
of  the  vessel  furnishes  a  much  readier  opportunity  to  per- 
sons dealing  in  this  species  of  property  to  obtain  a  knowl- 
edge of  the  condition  of  the  title,  than  by  the  former  mode 
under  the  state  law.  We  say  the  home  port,  because  it  is 
quite  apparent  from  the  language  of  the  act,  "  be  recorded 
in  the  office  of  the  collector  of  customs  where  such  vessel 
is  registered  or  enrolled,"  means  the  permanent  registry  or 
enrollment  which  is  at  the  port,  "at  or  nearest  to  which  the 
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owner,  if  there  be  but  one,  or  if  more  than  one,  the  hus- 
band, or  acting  and  managing  owner  of  said  ship  or  vessel 
usually  resides.  And  the  name  of  the  said  ship  or  vessel, 
and  the  port  to  which  she  shall  so  belong,  shall  be  painted 
on  her  stern  on  a  black  ground  in  white  letters  of  not  less 
than  three  inches  in  length,"  and,  if  found  without  such 
name  and  the  name  of  the  port,  the  owner  is  subject  to  a 
penalty  of  fifty  dollars.  (Act  31st  December,  1792,  §  3.) 

The  same  act  provides  for  a  temporary  registry  when  the 
owner  acquires  her  in  a  different  district  from  that  in  which 
he  resides  ;  but  this  is  to  enable  him  to  bring  the  vessel 
within  the  home  district,  or  port,  where  she  can  obtain  her 
permanent  registry.  The  character  of  this  temporary  regis- 
try is  expressed  on  the  face  of  it,  and  is  delivered  up  to  the 
collector  on  the  issuing  of  the  permanent  registry,  whose 
duty  it  is,  to  return  it  to  the  collector  that  granted  it  —  (Id., 
§11.) 

So  a  registered  vessel  may  be  enrolled,  or  an  enrolled 
vessel  registered,  on  the  master  giving  up  to  the  collector 
the  registry  or  enrollment,  as  the  case  may  be;  and  if  such 
vessel  shall  be  in  any  other  district  than  the  one  to  which 
she  belongs,  the  collector  of  such  district  upon  the  master 
taking  an  oath,  that  according  to  his  best  knowledge  and 
belief,  the  property  remains  as  expressed  in  a  registry  or  en- 
rollment proposed  to  be  given  up,  and  on  giving  the  bond 
required,  shall  make  the  exchange  above  mentioned;  but 
the  collector  to  whom  the  registry  or  enrollment  is  given  up 
shall  transmit  the  same  to  the  register  of  the  treasury,  and 
the  registry  or  enrollment  granted  in  lieu  thereof,  shall 
within  ten  days  after  the  arrival  of  such  vessel  within  the 
district  to  which  she  belongs,  be  delivered  to  the  collector 
of  said  district,  and  be  by  him  cancelled.  —  (1  U.  S.  St.,  p. 
140.  §  3.) 

This  exchange  of  registry  or  enrollment,  may  occur  in 
any  part  of  a  voyage  or  voyages,  and  the  temporary  regis- 
try or  enrollment,  continues  till  the  vessel  in  the  regular 
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course  of  her  employment,  arrives  at  the  port  to  which  she 
belongs,  where  she  may  again  obtain  a  .renewal  of  her  per- 
manent documentary  title.  As  we  have  said,  we  think  it 
apparent  that  the  collector's  office  in  the  district  in  which 
this  temporary  registry  or  enrollment  is  made,  is  not  the 
office  contemplated  by  the  act  of  1850.  The  temporary 
papers  are  made  in  the  office  where  the  vessel  happens  to  be 
at  the  time  of  the  sale  or.  exchange  of  the  documentary 
title,  and  continues  only  till  her  arrival  at  the  port  to  which 
she  belongs.  Her  name  and  the  name  of  her  home  port  re- 
mains painted  on  her  stern,  notwithstanding  this  temporary 
document,  and  satisfies  the  requirement  of  the  act  in  that 
respect,  and  both  continue  until  a  new  home  port  is  acquired 
by  a  change  of  ownership,  requiring  a  permanent  registry  or 
enrollment  on  account  of  different  residences  of  the  owners, 
when  the  name  of  that  port  is  substituted.  And,  confining 
the  record  to  the  home  port,  there  is  great  propriety  and 
convenience  in  requiring  bills  of  sale,  mortgages,  &c.,  of  the 
•whole  or  parts  of  a  vessel  to  be  made  matters  of  record  in 
this  office,  as  in  the  registries  there  are  the  names  of  all  the 
owners  under  oath,  together  with  their  residences;  and  since 
the  act  of  1850,  containing  also  the  part  or  proportion  of 
such  vessel  belonging  to  each  owner  (§  5) ;  and  in  this  same 
section  it  is  provided  that  u  in  all  bills  of  sale  of  vessels  reg- 
istered or  enrolled,  shall  be  set  forth  the  part  of  the  vessel 
owned  by  each  person  selling,  and  the  part  conveyed  by  each 
person  purchasing."  And  in  this  connection  we  may  also 
mention,  that  in  case  of  the  sale  of  a  vessel,  which  can  only 
be  to  a  citizen  or  citizens  of  the  United  States,  and  a  new 
permanent  registry  becomes  necessary,  the  former  certificate 
of  registry  must  be  delivered  to  the  collector  to  whom  ap- 
plication is  made  for  the  new  registry,  to  be  transmitted  by 
him  to  the  register  of  the  treasury,  to  be  canceled ;  and  in 
every  such  sale  or  transfer  of  a  vessel  there  shall  be  some 
instrument  in  writing  in  the  nature  of  a  bill  of  sale,  which 
shall  recite  at  length  the  certificate  of  the  former  registry, 
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otherwise  the  ship  or  vessel  shall  be  incapable  of  being  reg- 
istered anew,  (Id.,  $  14).  And  as  this  bill  of  sale  is  recorded 
in  the  collector's  office  in  which  the  new  permanent  registry 
is  made,it  affords  information  to  any  person  examining  it  as  to 
the  former  home-port  and  collector's  office  in  which  the  ves 
sel  had  been  previously  registered,  and  where  examination 
can  be  made  for  any  bill  of  sale,  mortgage,  or  other  incum- 
brarice  upon  or  against  the  vessel. 

It  will  be  seen,  therefore,  as  the  law  now  stands,  there 
can  be  very  little  difficulty  on  the  part  of  a  purchaser  or 
mortgagee  in  ascertaining  the  true  condition  of  the  title  of 
a  vessel,  as  it  respects  written  evidences  of  the  same,  or  of 
incumbrances  thereon,  from  an  examination  of  the  records 
of  the  collector's  office  at  the  several  home-ports  of  the  ves- 
sel, as  the  record  of  the  last  home-port  refers  to  the  preced- 
ing one,  the  last  bill  of  sale  incorporating  into  it  a  copy  of 
the  previous  certificate  of  registry.  In  this  respect  the 
system  of  recording  in  the  collector's  office,  possesses  very 
great  advantages  over  the  filing  of  these  instruments  in  the 
clerk's  offices,  where  the  vendor  or  mortgagor  happened  to 
reside  at  the  time,  as  no  means  exist  under  this  practice  by 
which  the  subsequent  purchaser  or  mortgagee,  by  any  dili- 
gence, could  obtain  a  knowledge  of  the  actual  condition  of 
the  title. 

We  are  aware  that  in  the  case  of  Potter  agt.  Irish,  (10 
Gray,  414,)  the  court  came  to  the  conclusion,  upon  an  ex- 
amination of  the  acts  on  this  subject,  that  bills  of  sale, 
mortgages,  &c.,  under  the  act  of  1S50,  in  order  to  protect 
the  title  of  the  purchaser  or  mortgagee,  should  be  recorded 
in  the  office  of  the  collector  of  customs  at  the  port  of  the 
last  registry  or  enrollment,  though  not  the  home  port  of  the 
vessel.  And  the  court  in  the  case  of  Cliadwick  asjt.  Baker, 

O  / 

(54  Maine  E.,  p.  9,)  followed  this  decision. 

Our  respect  for  the  courts  rendering  these  decisions  have 
led  us  to  examine  the  several  statutes  upon  which  this 
question  depends  with  more  than  usual  care,  and  after  the 
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best  consideration  we  have  been  able  to  give,  are  obliged  to 
differ  with  them.  We  think  the  better  construction  of  these 
statutes,  leads  to  the  conclusion  that  the  home-port  was  the 
one  in  the  contemplation  of  Congress,  at  which  these  instru- 
ments were  to  be  recorded,  and  is  the  more  appropriate  one 
in  furtherance  of  the  object  for  which  the  act  was  passed. 

The  temporary  registry  or  enrollment,  is  at  a  collector's 
office,  in  a  district  where  the  owners  do  not  reside,  and  is 
made  without  any  reference  to  such  residence.  It  is  made 
at  any  collector's  office,  and  at  any  ports  within  the  limits 
of  the  United  States,  where  the  vessel  may  happen  to  be  at 
the  time  this  temporary  document  is  registered. 

While  the  home-port  may  be  at  the  city  of  Xew  York, 
the  temporary  registry  or  enrollment,  may  be  made  at  Xew 
Orleans  or  San  Francisco,  or  Portland,  in  Oregon,  where  it 
would  be  as  inconvenient  for  the  vendee  or  mortgagee  to 
make  a  record  of  the  bill  of  sale  or  mortgage,  as  it  would  be 
for  a  person  dealing  in  this  species  of  property  to  acquire 
any  notice  of  such  record ;  whereas,  a  record  at  the  home- 
port  is  within  the  district  where  the  owners  reside,  and 
where  negotiations  or  dealings  in  respect  to  this  species  of 
property  would  naturally  be  conducted. 

Some  question  is  made  as  to  the  power  of  Congress  over 
the  title  and  property  of  vessels  of  the  United  States,  to 
such  an  extent,  as  to  enable  it  to  pass  a  recording  act. 

But,  after  the  regulation  of  this  species  of  property  by 
the  several  acts  of  Congress  to  which  we  have  referred,  and 
in  respect  to  which  there  has  never  been  a  question,  there 
can  be  very  little  hesitation  in  conceding  the  power  to  pro- 
tect the  rights  of  subsequent  bonajide  purchasers  and  mort- 
gees  therein. 

Ships  or  vessels  of  the  United  States  are  the  creations  of 
the  legislation  of  Congress.  None  can  be  denominated  such, 
or  be  entitled  to  the  benefits  or  privileges  thereof,  except 
those  registered  or  enrolled  according  to  the  act  of  Septem- 
ber l}  1789 ;  and  those  which,  after  the  last  day  of  March, 
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1793,  shall  be  registered  or  enrolled  in  pursuance  of  the 
act  of  the  31st  of  December,  1792,  and  must  be  wholly 
owned  by  a  citizen,  or  citizens,  of  the  United  States,  and  to 
be  commanded  by  a  citizen  of  the  same.  (1  U.  S.  St.,  p. 
287.) 

And  none  can  be  registered  or  enrolled,  unless  built  within 
the  United  States,  before  or  after  the  4th  of  July,  1776,  and 
belonging  wholly  to  a  citizen  or  citizens  of  the  United 
States,  or  not  built  within  said  states,  but  on  the  16th  of 
May,  17S9,  belonging,  arid  thence  continuing  to  belong,  to 
a  citizen  or  citizens  thereof;  or  ships  or  vessels  captured 
from  the  enemy  in  wrar,  by  a  citizen,  and  lawfully  con- 
demned as  prize,  or  adjudged  to  be  forfeited  for  a  breach  of 
the  laws  of  the  United  States,  and  being  wholly  owned  by 
a  citizen  or  citizens  thereof. — (Id.,  §  2,  p.  2SS.) 

Ships  or  vessels  not  brought  within  these  provisions  of 
the  acts  of  Congress,  and  not  entitled  to  the  benefits  and 
privileges  thereunto  belonging,  are  of  no  more  value  as 
American  vessels  than  the  wood  and  iron  out  of  which  they 
are  constructed.  Their  substantial  if  not  entire  value  con- 
sists in  their  rijjht  to  the  character  of  national  vessels,  and 

O  ' 

to  have  the  protection  of  the  national  flag  floating  at  their 
mast's  head. 

Congress  having  created,  as  it  were,  this  species  of  prop- 
erty, and  conferred  upon  it  its  chief  value  under  the  power 
given  in  the  constitution  to  regulate  commerce,  we  perceive 
no  reason  for  entertaining  any  serious  doubt,  but  that  this 
power  may  be  extended  to  the  security  and  protection  of  the 
rights  and  title  of  all  persons  dealing  therein.  The  judicial 
mind  seems  to  have  generally  taken  this  direction.  (The 
Martha  Washington,  25  Law  E.,  22;  19  Alalama  E.,  722; 
8  California  E.,  363;  36  Miss.  E.,  296.) 

The  decree  below  reversed,  and  a  decree  entered  for  the 
appellant. 
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ASHER  L.  SELOVER  and  CEPHAS  CULVER  agt.  COXRAD 

° 

WlSNER. 


Where  the  plaintiff  obtains  a  verdict  at  the  circuit  for  $50  or  over,  and  the  defend- 

ant makes  and  serves  a  case,  for  a  new  trial,  the  plaintiff  is  entitled  to  costs  for  : 
'•  Making  and  serving  amendments  to  case  $10. 
On  aplication  for  new  trial  on  a  case  made  before  argument  $20. 
For  argument  $40." 

Schuyler  Special  Term,  April,  1869. 

Motion  by  plaintiffs  for  a  readjustment  of  their  costs. 

M.  M.  MEAT*,  for  plaintiffs. 

J.  McGuiRE,  for  defendant. 

BALCOM,  J.  This  action  was  tried  at  the  Schuyler  circuit 
in  April,  1S68,  when  the  plaintiffs  obtained  a  verdict  for  $50, 
damages.  The  defendant  made  a  case,  to  which  the  plain- 
tiffs proposed  amendments.  The  case  was  settled  and  the  de- 
fendant made  a  motion  thereon  for  a  new  trial  at  the  Tomp- 
kins  special  term  in  September,  1868,  which  motion  was 
denied  with  costs.  The  plaintiffs'  costs  were  adjusted  by 
the  clerk  of  Schuyler  county  in  February,  1869.  He  struck 
out  of  the  same  the  following  items,  viz.  : 

"  Making  and  serving  amendments  to  case  .......  $10. 

On  application  for  new  trial  on  a  case  made  be- 

fore argu  ment  ...........................  20. 

For  argument  ...................  .............  40." 

The  plaintiffs'  counsel  contends  that  the  clerk  erred  in 
disallowing  these  items  and  in  striking  the  same  from  the 
plaintiffs'  bill  of  costs. 

It  is  provided  by  subdivision  three  of  section  307  of  the 
Code,  as  amended  in  1S66,  that  a  party  shall  be  allowed  ten 
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dollars  "  for  making  and  serving  amendments  to  a  case."  (Laics 
of  1866,  vol.  2,  p.  1840.)  And  that  subdivision  of  section 
307  remains  unaltered  and  is  in  force.  The  clerk  therefore 
erred  in  striking  out  of  the  plaintiffs'  costs  the  charge  of 
$10,  for  "  making  and  serving  amendments  to  case." 

Subdivision  five  of  section  307  of  the  Code,  was  amended 
in  1867  so  it  reads  as  follows,  viz. : 

11  5.  To  either  party  on  appeal,  except  to  the  court  of 
appeals  and  except  appeals  in  the  cases  mentioned  in  subdi- 
visions one,  three,  four  and  five  of  section  349,  and  except 
in  cases  mentioned  in  the  second  paragraph  of  section  344, 
before  argument,  twenty  dollars;  for  argument,  forty  dol- 
lars ;  and  the  same  coats  shall  be  allowed  to  either  party  be- 
fore argument  and  for  argument  on  application  for  judgment, 
upon  special  verdict,  or  upon  verdict  subject  to  the  opinion 
of  the  court,  or  for  a  new  trial  on  a  case  made,  and  in  cases 
where  exceptions  are  ordered  to  be  heard  in  the  first  instance 
at  a  general  term,  under  the  provisions  of  section  26-5." 
(Laws  of  1867,  vol.  2,  p.  1924.) 

An  application  for  judgment  upon  a  special  verdict,  or  for 
a  new  trial  on  a  case  made,  must  in  the  first  instance  be 
heard  and  decided  at  the  circuit  or  special  term.  (Code,  § 
265.)  For  this  reason  and  the  reasons  assigned  in  Scudder 
agt.  Gori  (IS  Abb.,  207),  I  am  of  the  opinion  the  plaintiffs 
were  entitled  to  $20  on  the  defendant's  application  for  a  new 
trial  on  a  case  made  before  argument  at  the  special  term, 
and  also  to  $40  for  argument  at  such  term  in  opposition 
to  the  motion  for  a  new  trial.  The  reasoning  on  this  ques- 
tion in  Scudder  ngt.Gori  (supra),  is  conclusive  in  my  judgment 
in  favor  of  the  allowance  to  the  plaintiffs  of  these  items 
of  costs. 

My  conclusion  therefore  is,  that  an  order  should  be  made 
directing  the  clerk  of  Schuyler  county  to  readjust  the  plain- 
tiffs' costs  and  allow  the  above  mentioned  rejected  items  and 
strike  from  such  costs  the  charge  of  $10  allowed  on  the  mo- 
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tion  for  a  new  trial.  And  the  order  will  also  direct  such 
clerk  to  amend  the  judgment  roll  in  the  action  and  the  dock- 
et of  the  judgment  so  as  to  conform  to  the  amount  of  costs 
as  readjusted. 

No  costs  arc  allowed  either  party  on  this  motion. 
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ROWLEY. 

On  a  motion  for  a  new  trial  at  special  term,  upon  a  case,  the  suscessful  party  is  en- 
titled to  costs  :  ''Before  argument  $20.  For  argument  $40.  ( This  ayrees  with  tl& 
next  preceding  case  of  Selover  agt  Witmer. ) 

Chcmung  Special  Term,  April,  ISO 9. 
MOTION  for  relaxation  of  costs. 

—       -for  plaintiffs. 


-for  defendants. 


BOARDMAN,  J.  This  is  a  motion  for  a  retaxation  of  costs, 
and  that  the  clerk  allow  the  defendants  $20  before  ariru- 

\^ 

ment,  and  $40  for  argument  on  a  motion  for  a  new  trial  at 
a  special  term  upon  a  case. 

The  conflicting  decisions,  prior  to  the  amendment  of  § 
307,  sub.  5,  in  18G2,  except  the  case  of  Jackett  agt.  Judd, 
(18  How..  38-5)  give  no  aid  in  deciding  the  question  under 
consideration,  since  the  allowance,  whether  given  or  rejected, 
had  no  relation  to  the  ground  on  which  it  is  here  claimed. 
In  JacJcett  agt.  Judd,  the  construction  given  §  307,  corres- 
ponds exactly,  with  the  subsequent  amendment;  but  Justice 
MARVIN,  holds  that  only  $10  costs  can  be  taxed  on  the  mo- 
tion for  a  new  trial  at  special  term  on  a  case,  because,  in  no 
sense  is  such  a  motion  a  trial  of  an  issue  of  law.  He  over- 
looks the  fact  that  his  subsequent  construction  of  the  section 
makes  the  costs  claimed  allowable,  not  as  the  trial  of  an 
issue  of  law,  but  because  the  same  costs  must  be  allowed  as 
are  provided  for  on  the  appeal,  indicated  in  that  section. 
The  case  of  Lawrence  agt.  Smith,  (18  Abb.  Pr.  7?.,  197)  fol- 
lows the  above  authority  and  rests  entirely  upon  it.  Both 
cases  were  decided  at  special  term. 
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In  Scudder  agt.  Gori,  (23  Hoiv.,  Pr.  R,  155 ;  S.  C.,  3 
Robt.  E.,  629  and  IS  Abb.,  207)  the  opposite  view  is  taken 
and  such  costs  are  allowed.  The  reasoning  in  this  last  case 
satisfies  my  judgment.  The  section  gives  to  either  party 
on  appeal,  with  certain  exceptions,  before  argument  $20,  for 
argument  $40,  and  the  same  costs  are  then  granted  in  four 
other  cases. 

1st.  On  application  for  judgment  upon  special  verdict. 

2d.  Upon  application  for  judgment  upon  verdict,  subject 
to  the  opinion  of  the  court. 

3d.  Upon  application  for  a  new  trial  on  a  case  made. 

4th.  In  cases  where  exceptions  are  ordered  to  be  heard 
in  the  first  instance  at  a  general  term. 

In  the  1st  and  3rd  cases,  the  application  must  be  made  at 
special  term,  in  the  other  two  cases  it  must  be  made  at  the 
general  term.  In  the  last  case,  all  practitioners  agree  that 
costs  as  claimed,  must  be  allowed.  Yet  it  is  not  an  appeal, 
but  simply  a  motion  as  in  the  present  case.  The  authority 
for  taxing  the  costs  as  of  an  appeal,  is  derived  from  this  sec- 
tion of  the  Code.  Its  force  applies  equally  to  each  subdi- 
vision named  above.  If  in  any  one  $10  motion  costs  alone 
can  be  allowed,  it  must  be  true  of  all. 

Such  is  the  view  taken  by  works  on  practice.  (2  Whit- 
taker,  Pr.,  951;  2  Tiff.  &  Smith,  433;  2  Tilling.  &  Shearman, 
640  and  note.  See  also,  Warner  agt.  West.  Trans.  Co.,  5 
Tiobt.,  490,  where  the  same  vieiv  is  obscurely  taken). 

I  have  consulted  Mr.  Justice  PAEKER,  who  concurs  in 
this  view,  but  has  never  had  occasion  to  decide  the  question 
formally. 

The  motion  is  accordingly  granted  with  $10  costs,  and 
the  clerk  is  directed  to  re-adjust  the  costs  in  accordance  with 
the  views  by  me  expressed. 

The  foregoing  opinion  having  been  examined  by  Justice 
BALCOM,  he  concurs  in  it  for  the  reasons  contained  in  his 
opinion  in  Selover  et.  al.  agt.  Wisner,  ante  page,  176. 
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SUPREME  COURT. 
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JOHN  COPE,  Jr.,  administrator  of  JOHN  McCRANEY  and  ELIZ- 
ABETH P.  MCCRANEY  agt.  JULIAS  T.  ALDEN. 


An  agreement  for  the  loan  o/wumey,made  and  consummated  in  this  state  by  residents 
thereof,  by  which  the  borrower  is  to  give  a  bond  accompanied  by  a  mortgage  up- 
on lands  in  Wisconsin,  no  place  of  payment  being  specified,  is  governed  by  the 
usury  laws  of  New  York,  and  not  those  of  Wisconsin. 


Broome  General  Term,  July,  1867. 

MASON,  BALCOM,  and  BOARDMAN,  Justices. 

THIS  case  comes  up  for  a  second  review  (see  46  Barb., 
272)  on  a  motion  by  the  plaintiffs  for  a  new  trial  on  excep- 
tions ordered  to  be  heard  in  the  first  instance,  at  general 
term. 

The  action  was  brought  to  recover  surplus  moneys  on  a 
statutory  foreclosure  of  a  mortgage  given  by  plaintiffs  to  de- 
fendant, on  the  31st  day  of  January,  1860,  on  premises  in 
Oneonta,  N.  Y.,  for  $800.  The  sale  took  place  on  the  10th 
day  of  may,  1862,  when  the  premises  were  bid  off  by  de- 
fendant for  $2,300,  leaving  a  surplus  of  $1,379.11.  The 
defendant  seeks  to  retain  the  moneys  by  virtue  of  a  mort- 
gage given  by  plaintiffs  to  defendant,  July  5,  1861,  on  the 
same  premises. 

The  plaintiffs,  by  way  of  reply,  claim  that  the  latter- 
mortgage  was  usurious,  because  a  portion  of  the  considera- 
tion thereof,  was  a  bond  and  another  mortgage  given  to  de- 
fendant by  plaintiff  Elizabeth.  That  on,  and  prior,  to  the 
22d  day  of  November,  1858,  all  the  parties  were  residents 
of  Oneonta,  in  this  state,  where  plaintiff  Elizabeth,  made  an 
agreement  with  defendant,  by  the  terms  of  which  he  was  to 
loan  her  S900,  for  which  she  was  to  give  him  a  bonus  of 
$100  :  that  for  the  payment  of  the  $1000,  she  was  to  give 
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him  her  bond  for  $1,000  and  interest,  and  a  mortgage  upon 
certain  lands  in  Grant  county,  Wisconsin.  That  the  defen- 
dant at  Oneonta,  paid  her  $1,000  when  she  gave  him  back 
$100  and  delivered  him  her  bond  and  the  mortgage  agreed 
upon,  neither  of  them  specifying  any  place  of  payment. 

It  appeared  on  the  trial,  that  the  legal  rate  of  interest  in 
Wisconsin,  in  the  absence  of  a  special  agreement  between 
the  parties,  is  seven  per  cent,  but  that  twelve  per  cent  may 
be  reserved  by  special  agreement.  That  where  more  than 
twelve  per  cent  is  reserved,  the  excess  over  twelve  per  cent 
only  is  forfeited  and  the  agreement  is  valid  and  may  be  en- 
forced for  the  principal  and  all  interest  not  exceeding  twelve 
per  cent. 

The  court  directed  a  verdict  for  the  defendant  on  the 
ground  that  the  contract  was  governed  by  the  lawrs  of  Wis- 
consin and  was  not  usurious. 

L.  L.  BUNDY,  attorney. 

N.  C.  MOAK,  of  counsel  for  plaintiffs. 

STURGES  and  COUNTRYMAN,  for  defendant. 

By  the  court,  MASON  J.  The  only  important  question  in 
this  case,  is  whether  the  bond  and  mortgage  executed  by 
the  plaintiff  Elizabeth  McCraney,  to  the  defendant  on  the 
22d  day  of  November,  1S5S,  for  $1,000  was  usurious  or 
not.  At  the  time  of  the  execution  of  the  said  bond  and 
mortgage,  both  Mrs.  McCraney  and  the  defendant  resided  at 
Oneonta,  in  the  county  of  Otsego,  in  this  state,  where  both 
the  agreements  to  loan  the  money  were  made,  the  bond  and 
mortgage  were  executed  and  delivered,  and  the  money  was 
paid  thereon.  The  mortgage  was  upon  lands  in  .Grant 
county,  in  the  state  of  Wisconsin.  Neither  the  bond  nor 
the  mortgage  designated  any  place  of  payment.  The  agree- 
ment between  the  parties  was,  at  the  time,  that  the  plain- 
tiff Mrs.  McCraney,  should  give  to  the  defendant  a  bond  and 
mortgage  on  these  lands  in  Wisconcin  for  $1,000,  that  the 
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defendant  should  advance  to  her  $900,  and  the  $100  should 
be  given  as  a  bonus  for  the  loan,  which  was  done  accord- 
ingly. The  question  presented  for  our  decision  is,  whether 
this  is  a  contract  to  be  governed  by  the  laws  of  the  state  of 
New  York  or  Wisconsin,  and  I  entertain  no  dcubt  but  that 
it  must  be  regarded  as  a  New  York  contract,  where  the  lex 
loci  contractus  controls. 

Every  concomitant  to  make  it  a  New  York  contract  seems 
to  exist  in  the  case.  The  parties  reside  here,  the  loan  was 
made  here,  the  securities  were  executed  here,  the  money  is 
certainly  payable  here  where  the  parties  reside. 

Upon  such  a  state  of  facts  I  am  not  able  to  discover  any 
principle  of  law  upon  which  this  can  be  pronounced  a  Wis- 
consin contract,  and  no  adjudged  case  has  been  referred  to 
upon  the  argument,  nor  have  I  been  able  to  find  any  which 
would  hold  it  such.  On  the  contrary  the  very  reverse  was 
held  by  the  supreme  court  of  the  United  States  in  the  case 
of  DeWolf  agt.  Johnson,  (10  Wheat.  J?.,  383)  where  it  is 
expressly  decided  that  the  lex  loci  contractus  must  grovern  in 
a  question  of  usury  although  by  the  terms  of  the  argreement 
the  debt  was  to  be  secured  by  a  mortgage  on  real  property 
in  another  state.  The  case  is  cited  with  approbation  in  the 
case  of  Anderson  agt.  Pond,  (13  Peters  It.,  7S.)  The 
case  of  Newman  agt.  Kerson  (10  Wisconsin  7?.,  333)  is  di- 
rectly in  point  and  decides  the  very  question  presented  in 
this  case.  The  suit  was  brought  in  that  case  to  foreclose  a 
mortgage  in  Wisconsin  ;  the  parties  both  resided  in  New 
York  where  the  loan  was  made  and  the  bond  and  mortgage 
was  executed  on  lands  in  Wisconsin,  and  "chief  Justice  Dix- 
SON  in  giving  the  opinion  of  the  court  says:  "We  have  no 
doubt  that  this  contract  is  to  be  governed  by  the  laws  of 
New  York,"  (see  p.  340).  He  adds  :  "  In  this  case  the  par- 
ties all  reside  in  New  York,  the  loan  was  made  there,  was 
to  be  repaid  there,  and  the  laws  of  that  state  must  govern 
the  contract  as  to  its  validity  and  effect,"  (sec  p.  344.) 
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The  principle  of  these  cases  is  affirmed  by  Chancellor 
KENT  in  his  Commentaries.  (3  Kent's  Com.,  460,  3d  ed.} 
He  says  the  general  doctrine  is  that  the  law  of  the 
place  where  the  contract  is  made  is  to  determine  the  rate 
of  interest,  when  the  contract  gives,  specifically,  interest, 
and  this  will  be  the  case  though  the  loan  be  secured  by  a 
mortgage  on  lands  in  another  state,  unless  there  are  circum- 
stances to  show  that  the  parties  had  in  view  the  laws  of  the 
latter  state  it  respect  to  interest.  And  Judge  STOEY  affirms 
the  rule  to  be  the  same.  He  says,  whether  a  contract  is 
usurious  or  not  depends  not  upon  the  rate  of  interest  allow- 
ed, but  upon  the  validity  of  that  interest  in  the  country 
where  the  contract  was  made  and  is  to  be  executed,  (Story's 
Conflict  of  Laws,  \  292,  5th  ed.),  and  he  adds,  "  in  cases  of 
this  sort  it  will  make  no  difference  that  the  due  performance 
of  the  contract  is  secured  on  other  security,  situated  in  an- 
other country  where  the  interest  is  lower."  (§  293.)  In 
section  287  he  declares  the  rule  to  be  that  where  a  loan  is 
made  in  one  state  and  security  is  to  be  given  therefor  in  an- 
other state  by  way  of  mortgage,  that  the  law  of  the  place 
where  the  loan  is  made  is  to  govern,  for  the  taking  of  a  for- 
eign security  does  not  necessarily  alter  the  locality  of  the 
contract.  Taking  security  does  not  necessarily  draw  after 
it  the  consequence  that  the  contract  is  to  be  fulfilled  where 
the  security  is  given. 

The  legal  fulfilment  of  a  contract  of  loan  on  the  part  of 
the  bondsman  is  the  repayment  of  the  money,  and  the  secu- 
rity given  is  but  the  means  of  securing  what  he  has  contract- 
ed for,  which,  in  the  eye  of  the  law,  is  to  pay  where  he  bor- 
rows, unless  another  place  of  payment  be  expressly  desig- 
nated by  the  contract,  (Story9  Con.  Laws,  §  2S7),  which  is  a 
mere  reiteration  of  what  was  said  by  the  court  in  DeWolf 
agt.  Johnson  (10  Wheat.  R.,  367).  This  doctrine  has  never 
been  overruled  in  any  case  which  I  have  been  able  to  find. 
The  case  of  Chapman  agt.  Robertson  (6  Paige  R.,  625),  is 
relied  on  by  the  defendant  in  this  case,  but  in  that  case  the 
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contract  was  made  between  a  citizen  in  this  state  and  a  Brit- 
ish subject  in  England.  The  bond  and  mortgage  were  exe- 
cuted by  Robertson  here,  recorded  here  and  forwarded  to 
Chapman  in  England,  who  advanced  the  money  upon  them 
by  depositing  the  same  with  Robertson's  banker  for  his  use. 
The  chancellor  holds  that  as  the  payee  resided  in  England  at 
.the  time  of  the  making  of  the  contract,  the  bond  and  mort- 
gage naming  no  place  of  payment,  the  legal  construction  of 
the  contract  is  that  the  money  must  be  paid  where  the  obli- 
gee resides,  &c.  Whatever  may  be  thought  of  this  case,  and 
its  soundness  has  been  questioned  by  Chancellor  KENT  in  his 
Commentaries,  and  by  Judge  STORY,  it  decides  nothing  in 
the  case  before  us.  It  is  evident  from  the  opinion  of  Chan- 
cellor WALWORTTI  in  the  case  that  he  excepts  this  case,  and 
indeed  seems  to  hold  this  contract  usurious.  After  citin"1 

O 

Stapleton  agt.  Conway  (3  Aik.  R.,  727),  where  Lord  HARD- 
WICK  held  that  a  mortgage  upon  land  in  the  colonies,  if  exe- 
cuted in  England  and  connected  with  a  bond  or  other  per- 
sonal covenant  for  the  payment  of  more  than  five  per  cent 
interest  was  usurious  and  void,  &c.  Chancellor  WALWORTH 
says  on  page  632,  "  doubts  might  well  exist  as  to  the  validity 
of  loans  made  in  England  upon  such  securities  where  both  par- 
ties resided  there,  especially  if  the  money  was  not  loaned 
for  the  purpose  of  being  used  in  the  colony  where  the  mort- 
gaged premises  were  situated,  as  the  giving  of  such  a  security 
might  be  a  very  convenient  mode  of  evading  the  statute  of 
usury." 

This  meets  the  very  case  before  us.  The  case  of  Bdlme 
agt.  Wonibougli,  (38  Barb.,  R.,  352),  relied  upon  by  the  de- 
fendant's counsel,  decides  nothing  in  the  case  at  bar.  All 
that  case  decides  is,  that  promissory  notes  made  and  dated 
in  Minnesota  for  money  there  loaned  and  advanced  payable  at 
a  bank  in  the  state  of  NewYork,with  interest  at  25£  per  cent 
per  annum,  and  secured  by  mortgage,  on  land  in  Minnesota, 
will  not  be  declared  void  by  the  courts  of  this  state  or 
directed  to  be  surrendered  and  canceled.  The  case  holds 
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just  what  has  been  decided  in  a  good  many  other  cases,  that 
the  general  rule,  that  the  validity  of  the  contract  is  to  be 
decided  by  the  laws  of  the  place,  where  the  contract  is  to 
be  performed,  does  not  apply  to  cases  involving  the  rate  of 
interest  where  it  is  stipulated  in  the  contract  at  the  place 
where  the  loan  is  made  in  conformity  with  the  law  of  the 
place,  that  a  higher  rate  of  interest  shall  be  paid  than  is  al- 
lowed by  the  place  of  performance,  but  that  the  lex  loci 
contractus  governs  (1  Paige  R.,  220;  20  Martinis  Lon.  R.,  1; 
6  Paige  R.,  627  ;  7  Paige,  632  ;  22  Barb.  II,  121 ;  20  Eng. 
Laiv  and  Eq.,  555  ;  2  Kent's  Com.  460;  2  Parsons  on  Con- 
tracts, 95,  also  note  E).  And  it  is  this  class  of  cases  upon 
which  the  defendant's  counsel  seems  mainly  to  rely  in  this 
case.  It  is  not  necessary  to  consider  the  soundness  of  the 
rule  laid  down  in  these  cases,  as  they  decide  no  principle 
involved  in  the  case  under  consideration;  but  as  I  understand 
the  case  of  Lee  agt.  Sellick,  (33  N.  Y.  jR.,  615)  the  court 
of  appeals  there  decides,  that  the  liability  of  a  maker  on  a 
promissory  note  executed  in  New  York,  and  payable  in  Illi- 
nois is  controlled  by  the  laws  of  Illinois,  the  state  in  which 
his  engagement  is  to  be  performed,  and  whether  that  court 
will  allow  the  symmetry  of  the  law  to  be  marred  by  making 
the  question  of  usury  in  a  case  like  the  present,  an  exception 
to  this  certainly  general  rule,  remains  to  be  seen. 

The  doctrine  laid  down  in  9  Allen  (Mass.)  R.,  78,  and 
many  other  cases  holding  that  the  laws  of  the  state  where 
the  lands  are  situated  must  control  as  to  the  form  of  the 
mortgage  or  deed,  its  manner  of  execution  and  acknowledge- 
ment, &c.,  have  nothing  to  do  with  the  question  in  this 
case.  It  is  true  that  in  all  these  respects,  the  law  of  the 
state  where  the  lands  are  situated  must  control,  but  that  does 
not  touch  the  question  of  usury  in  the  case.  It  is  said  that 
this  contract  was  entered  into  by  these  parties  upon  the  un- 
derstanding and  with  the  intent  to  bring  it  under  the  laws 
ol  Wisconsin  and  not  of  New  York.  I  have  sought  in  vain 
for  any  evidence  of  this  in  the  case.  They  make  the  con 
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tract  here  in  this  state,  the  parties  reside  here,  the  money  is 
advanced  here,  the  bond  and  mortgage  are  executed  and  de- 
livered here,  the  payment  was  to  be  paid  here,  and  the 
whole  thing  was  done  and  to  be  done  under  the  laws  of  this 
state,  excepting  the  mortgage  as  a  security  for  the  loan  was 
upon  lands  in  Wisconsin,  and  had,  of  course,  to  be  recorded 
there.  As  a  general  proposition  it  cannot  be  denied  that 
contracts  as  to  their  validity,  are  to  be  tested  by  the  laws 
of  the  state  where  they  are  made,  and  are  to  be  executed, 
and  it  was  held  in  the  case  of  Jcwett  agt.  Wright,  (30  N.  Y. 
R.,  259)  that  where  a  note  made  and  dated  in  this  state,  and 
payable  at  a  bank  here,  was  negotiated  in  another  state, 
that  the  laws  of  New  York  are  to  control  as  to  the  defense 
of  usury. 

This  is  upon  the  ground  that  the  law  regards  the  contract 
as  coming  under  and  consequently  governed  by  the  law  of 
the  state.  In  the  case  at  bar  it  seems  to  me  very  clear  that 
the  court  should  have  held  this  bond  and  mortgage  con- 
trolled by  the  laws  of  this  state,  and  consequently  usurious, 
without  submitting  any  fact  to  the  jury.  And  in  any  view 
which  can  be  taken  of  the  case,  upon  the  facts  of  the  case, 
it  is  certainly  usurious  if  made  to  avoid  the  usury  laws  of 
this  state.  (Chapman  agt.  Robertson,  6  Paige  R.,  632.) 

If  there  was  any  doubt  upon  this  subject,  it  should  have 
been  submitted  to  the  jury  to  determine,  but  I  do  not  think 
the  case  upon  the  undisputed  facts  can  be  brought  under 
the  laws  of  Wisconsin,  but  must  be  held  to  be  a  New  York 
contract. 

As  the  SI, 000  mortgage  went  into  and  formed  a  part  of 
the  consideration  of  the  $1,669  mortgage  the  latter  is  also 
usurious  as  is  held  in  all  the  cases.  (Peirce  agt.  The  Lyons 
Bank,  33  N.  Y.  R,  55 ;  Jackson  agt.  Nichols,  1  Scld.  R., 
178 ;  35  Barb.  R.,  96 ;  20  John.  R.,  285  ;  6  Cow.  R.,  647  ; 
21  Wend.  R.,  103,  and  the  mortgage  is  void  as  to  the  u-lwlc, 
17  Barb.  R,  397 ;  21  Barb.,  361.)  If  I  am  right  in  the 
views  above  expressed,  it  follows  that  the  defendant  cannot 
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hold  these  surplus  moneys  on  this  mortgage,  for  they  being 
usurious  gave  him  no  valid  lien  upon  the  premises. 

A  new  trial  must  be  granted,  costs  to  abide  the  event  of 
the  action.* 


*The  case  is  now  pending  in  the  court  of  appeals,  on  an  appeal  from  the  decision 
of  the  supreme  court  after  the  third  trial. 
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ASA    H.    FERGUSON,  agt.  THE   METROPOLITAN    GASLIGHT 

COMPANY. 


A  Gas  Company  is  not  bound  to  furnish  a  separate  meter  for  each  floor  of  a  house, 
unless  the  owner  or  occupants  put  in-  separate  or  independent  service  pipes,  to  con- 
nect -with  the  meter. 


General  Term,  1868. 

Present — DALY  P.  J.,  BRADY  AND  CARDOZO  J.  J. 

HOOPER  C.  VAN  VORST,  counsel  for  appellants. 
FRANCIS  BYRNE,  counsel  for  respondent. 

By  the  court,  BRADY,  J.  The  plaintiff  occupied  one  floor 
of  a  dwelling  or  tenement  house  in  this  city.  The  owner 
had  put  in  it  the  service  pipes  for  gas,  according  to  the  reg- 
ulations of  the  defendants.  He  applied  for  gas  which  was 
supplied  through  one  meter,  placed  in  the  cellar  of  the 
house.  He  also  applied  for  separate  meters  for  each  floor, 
which  were  not  furnished  by  the  defendants,  and  it  would 
seem  because  he  had  not  put  into  the  house  separate  or  inde- 
pendent service  pipes  for  each  floor  to  which  the  meter 
might  be  connected. 

It  does  not  appear  that  this  application  being  refused,  he 
took  any  steps  to  enforce  his  demand. 

It  is  conceded  that  the  pipes  in  the  house  were  sufficient 
to  serve  it  with  gas,  and  that  gas  could  be  carried  to  all 
parts  of  it  through  them. 

The  plaintiff  when  he  became  an  occupant,  also  applied 
for  gas,  and  the  defendants  answered  by  saying  that  they  had 
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already  furnished  it  to  the  building,and  refused  to  place  a  me- 
ter on  the  plaintiffs'  floor,  unless  separate  and  independent  ser- 
vice pipes  were  provided.  The  plaintiffs'  application  was 
not  in  fact  alone  for  gas,  but  for  a  separate  meter  as  well. 
He  wanted  the  meter  as  he  stated  on  the  trial,  and  the  ques- 
tion really  involved  in  this  controversy  is,  whether  the  defen- 
dants were  bound  to  furnish  it. 

The  plaintiff  sues  for  a  penalty  under  the  sixth  section  of 
the  act  of  1859,  (Latvs,  p.  698),  which  provides  that  all  gas 
companies  shall  supply  gas  to  th,e  owner  or  occupant  of  any 
building  or  premises,  which  may  be  required  for  lighting  it 
or  them,  upon  a  written  application  therefor  to  be  signed  by 
him.  It  also  provides,  that  if  for  the  space  of  ten  days  after 
such  application,  and  the  deposit  of  a  reasonable  sum  as  in 
the  act  provided  (if  required),  the  company  shall  refuse  or 
neglect  to  supply  gas,  they  shall  pay  to  the  applicant  the 
sum  of  ten  dollars  and  five  dollars  for  every  day  thereafter 
during  which  such  neglect  or  refusal  shall  continue. 

It  will  be  observed  that  there  is  no  qualification  on  the 
obligation  imposed  by  the  statute.  The  gas  must  be  furn- 
ished or  a  penalty  is  incurred,  which  continues  from  day  to 
day,  as  long  as  the  refusal  or  neglect  to  supply  it  is  contin- 
ued. It  will  also  be  observed,  that  the  section  referred  to, 
does  not  either  directly  or  indirectly  require  the  company 
to  furnish  a  meter,  either  to  the  owner  or  occupant,  for  the 
whole  or  any  part  of  the  premises,  and  the  act  is  equally 
silent  as  to  the  mode  by  which  the  gas  shall  be  conveyed 
through  the  houses. 

The  plaintiff  seeks  the  enforcement  of  a  penalty,  and 
whether  the  statute  be  regarded  as  penal  or  remedial,  and 
one,  either  to  be  strictly  or  liberally  construed,  his  claim  is 
not  within  its  purview.  Assuming  that  he  is  the  occupant 
of  premises  within  the  meaning  of  the  statute,  which  may 
well  be  questioned,  and  that  he  had  the  right  to  apply  for 
gas,  the  answer  to  his  demand  is,  that  gas  was  supplied 
through  the  pipes  provided  by  his  landlord,  which  he  could 
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use  if  he  chose  to  do  so,  and  the  response  disposes  of  his 
claim.  The  owner  of  the  building  had  exhausted  the 
power  to  compel  the  defendants  to  furnish  gas,  under  sec- 
tion six  of  the  act  referred  to.  They  had  granted  his  appli- 
cation for  it,  although  they  had  declined  to  furnish  sepa- 
rate meters,  a  neglect  or  refusal  of  which  to  him,  he  alone 
could  take  advantage  of.  The  gas  having  been  thus  furn- 
ished, no  penalty  was  incurred  by  them,  unless  the  omission 
to  supply  a  meter  to  the  plaintiff  is  fairly  within  the  appli- 
cation for  gas  and  included  in  it. 

This  cannot  be.  The  meter  is  employed  for  the  benefit 
not  of  the  consumer  but  the  company,  and  cannot  be  used 
without  tests  which  the  former  may  insist  shall  be  applied 
§  5.  If  the  company  prefer,  they  may  supply  the  gas 
without  it,  for  aught  that  appears  in  this  case.  The  statute 
does  not  require  them  to  furnish  it  and  that  in  itself 
may  be  sufficient  to  dispose  of  this  case.  If  the  statute  be 
strictly  construed,  the  defendants  are  not  liable,  because 
they  have  furnished  gas  to  the  building  which  includes  the 
premises  occupied  by  the  plaintiff,  and  which  only  they 
were  bound  to  furnish,  and  if  it  be  liberally  enforced,  then 
the  defendants  should  not  be  obliged  to  provide  an  article 
which  is  not  required  by  the  letter  of  the  law,nor  necessary 
to  the  plaintiff  for  the  enjoyment  of  the  light  which  he  de- 
sires, nor  should  such  a  construction  create  a  duty  which 
under  its  provisions  is  not  declared, 

It  must  be  said  in  addition,  that  if  it  were  otherwise  con- 
sidered, that  the  defendants  should  not  be  prohibited  from 
adopting  reasonable  rules  with  reference  to  the  introduction 
of  gas,  protective  of  their  own  interests. 

They  proved  on  the  trial,  that  it  was  not  customary  to 
put  in  separate  meters  such  as  demanded  by  the  plaintiff, 
without  separate  service  pipes,  and  that  they  were  necessary 
to  prevent  "  tapping,"  which  would  result  in  a  fraud  upon 
their  rights.  The  legislature  has  by  various  provisions  in 
the  act  of  1859,  sought  to  guard  them  against  fraud  and 
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theft,  and  has  taken  the  lead  in  anticipating  violations  of 
fair  dealing,  against  which  corporations  as  well  as  natural 
persons  are  guaranteed  under  our  laws,  the  right  to  protect 
themselves,  even  in  the  discharge  of  duties  imposed  upon 
them. 

For  those  reasons  the  judgment  should  be  reversed. 
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SUPREME  COURT. 

HARRISON   R.  FORBES,  respondent  agt.    LOOMIS  WILLARD, 
Impleaded,  &c.,  appellant. 

An  order  of  the  court  made  for  the  punishment  of  a  party  for  not  answering  in  pro* 

ceedings  supplementary  to  execution  is  appealable. 

Where  a  witness  or  party,  in  supplementary  proceedings,  declines  to  answer  ques- 
tions propounded  to  him,  on  the  ground  that  his  answers  will  have  a  tendency  to 
crin.inate  him ;  it  is  the  province  of  the  court  to  determine  whether  that  will 
probably  be  the  effect  of  the.  answers,  if  they  are  required  to  be  given.  And  when 
it  is  fairly  ascertained  that  such  will  not  be  the  effect  of  the  answers,  he  should 
be  required  to  answer  the  questions  put  to  him. 

The  provisions  of  the  Code  were  intended  to  give  the  creditor  complete  authority 
for  a  full  and  searching  examination  of  the  judgment  debtor,  for  the  purpose  of 
ascertaining  particularly  the  amount  and  condition,  as  well  as  tbe  disposition  the 
debtor  had  made,  or  attempted  to  make,  of  his  property.  And  by  an  express 
provision  its  enactments  are  not  to  be  strictly  construed. 

The  object  plainly  intended  by  the  amendment  in  1863,  to  section  292,  was,  to  ren- 
der the  judgment  debtor  liable  to  answer  questions  concerning  the  disposition  he 
might  have  made  of  his  property,  without. any  restriction  whatever,  on  account 
of  the  purposes  for  which  he  might  have  disposed  of  it. 

It  could  not  have  been  intended  to  restrict  the  inquiry  to  cases  where  formal  instru- 
ments of  conveyance  or  assignment  had  been  made  and  delivered  by  him.  But 
to  include  within  it,  all  conveyances,  assignments  and  transfers  whatsoever, 
which  the  debtor  may  in  any  manner  have  made  of  his  property,  whether  by 
written  conveyance,  assignment  or  transfer,  or  by  transfers  which  should  prove 
to  be  made  by  actual  delivery, following  or  accompanying  an  agreement  by  pan  I. 
Therefore,  the  debtor  may  properly  be  required  to  answer  fully,  concerning  the 
disposition  he  may  have  made  of  his  property,  whether  it  has  been  done  by  deed, 
writing  or  otherwise,  notwithstanding  the  fact  that  his  examination  will  show 
that  he  has  been  guilty  of  a  crime  in  doing  it,  and  without  any  qualification  or 
restriction  arising  out  of  the  nature  and  character  of  such  crime. 
Where  the  inquiries  made  of  the  debtor,have  reference  to  the  source  from  which, and 
the  means  by  which  he  may  have  acquired  his  property ;  in  discovering  these 
facts,  the  debtor  may  be  compelled,  if  he  is  required  to  answer,  to  give  evidence 
tending  to  show  that  he  has  been  guilty  of  a  criminal  offense  different  from  those 
falling  within  the  protection  of  the  amendment  of  1863. 

This  he  could  not  be  required  to  do,  unless  the  case  is  brought  within  the  fifth  part 
of  §  292  of  the  Code,  which  is  limited  to  commissions  of  fraud.  For  the  rule  of 
the  common  law  is  well  established,  that  no  person,  whether  a  witness  or  a  party, 
shall  be  compelled  to  answer,  when  examined  on  oath  as  such,  in  a  judicial  pro- 
ceeding, where  the  effect  of  his  answer  would  expose  him  to  a  prosecution  lor  a 
crime. 

The  provisions  of  the  Code  under  said  amendment  that  "no  person  shall  on  exam- 
ination pursuant  to  this  chapter,  be  excused  from  answering  any  question,  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  the  commission  ol  a 
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fraud,"  is  not  to  be  restricted  simply  to  a  fraud  in  the  disposition  of  the  debtora 
property,  but  to  any  fraud  whatsoever. 

Held  in  this  case,  that  the  questions  were  pertinent  to  the  inquiry  the  creditor  was 
authorized  to  make — having  reference  to  commissions  of  fraud  by  the  debtor,  and 
he  was  required  to  answer. 

Erie  General  Term,  February,  1868. 

Before  DAVIS,  MARVIN  and  DANIELS,  Justices. 

PROCEEDINGS  were  taken  in  this  action,  supplementary  to 
the  recovery  of  a  judgment  against  the  defendant  and  the 
issuing  and  return  unsatisfied  of  an  execution  against  his 
property.  Upon  his  examination  nine  different  interroga- 
tories were  propounded  to  him  by  the  plaintiff's  counsel, 
which  he  declined  to  answer,on  the  ground  that  his  answers 
would  tend  to  convict  him  of  a  crime,other  than  the  crime  of 
fraud.  The  particular  crime  he  was  apprehensive  his  an- 
swers.might  tend  to  convict  him  of, was  stated  in  his  objec- 
tion to  answer  some  of  these  interrogatories,  to  be  that  of 
conspiracy. 

His  refusals  to  answer  were  certified  by  the  referee  to  the 
county  judge  of  Niagara  county.  Who  on  the  application 
of  the  plaintiff's  counsel  issued  an  attachment  against  the 
defendant,  on  which  he  was  arrested  and  taken  before  the 
county  judge.  Interrogatories  were  filed  with  the  county 
judge,  which  the  defendant  was  required  to  answer.  And 
in  his  answers,  by  way  of  justifying  his  refusals  to  answer 
"before  the  referee,  he  stated  that  he  had  been  arrested  on  a 
warrant  issued  by  the  police  justice  of  the  city  of  Lockport, 
on  a  complaint  made  against  him  by  the  plaintiff's  counsel, 
charging  him  with  the  crime  of  conspiracy  with  others,  to 
cheat  and  defraud  the  plaintiff  and  the  public  generally,  by 
means  of  false  and  fraudulent  drafts,  purporting  to  have 
been  issued  by  the  Canton  Banking  House,  and  obtaining 
money  and  property  by  means  of  false  drafts  from  the  plain- 
tiff and  the  public  generally. 

The  questions  he  was  required  to  answer  were  : 

1st.  Whether  he  had  seen  the  plaintiff  about  the  middle 
of  December,  1865  ?  2d.  Whether  about  that  time  he  re- 
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ceived  of  him  at  Toronto,  about  three  thousand  and  sixty 
dollars  in  Canada  currency  ?  3d.  Whether  he  received  any, 
and  if  any  how  much  money  in  Canada  in  December,  1865  ? 
4th.  Whether  he  had  in  his  possession  in  December,  1865, 
money  or  currency  amounting  to  three  thousand  dollars  f 
5th.  What  money  in  bills  or  coin  he  paid  out  or  delivered  to 
any  person  or  persons,  in  December,  1865,  or  any  time  since 
then,  and  the  consideration  for  such  payment  or  delivery  ? 
6th.  How  much  money  he  had  in  December,  1865,  or  at  any 
time  since  then?  7th.  Whether  since  November,  1865,  he 
had  done  any  business  in  his  own  name,  and  if  he  had, 
what  the  business  was?  8th.  The  amount  in  value  he  had 
had  at  any  one  time  of  the  proceeds  of  his  own  business 
transactions,  since  November,  1865?  And  9th.  What  other 
money  or  property  he  had  had,  except  what  was  derived 
from  the  farm,  since  November,  1865  ? 

The  judgment  in  this  action  was  recovered  for  money  ad- 
vanced by  the  plaintiff  in  discounting  the  drafts  referred  to 
in  the  defendant's  explanatory  statement.  And  in  declining 
to  answer  the  interrogatories  propounded  to  him,  he  offered 
to  answer  as  to  any  other  business  transaction  by  him,  and 
as  to  any  other  money  or  property  he  had  received,  except 
such  as  connected  with  or  derived  from  drafts  drawn  by  the 
Canton  Banking  Company. 

The  county  judge  held  that  the  defendant  was  bound  to 
answer  these  interrogatories,  and  overruled  his  objections  to 
doing  so,  and  ordered  a  commitment  to  issue  against  him 
commiting  him  to  the  jail  of  Niagara  county,  until  he  sub- 
mitted to  answer  or  should  be  otherwise  discharged,  and  im- 
posed a  fine  upon  him  sufficient  to  indemify  the  plaintiff  for 
the  costs  and  expenses  of  the  proceedings.  This  order  was 
entered  with  the  county  clerk  and  the  defendant  appealed 
from  it  to  this  court. 

RICHARD  CROWLEY,  for  appellant. 
A.  W.  BRAZER,  for  respondent. 
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By  the  court,  DANIELS,  J.  The  plaintiff's  counsel  objected 
upon  the  argument  of  the  present  appeal,  that  the  order 
made  by  the  county  judge  was  not  appealable,  and  relied 
upon  Mitchels  case,  (12  Abb.,  249)  in  support  of  the  objec- 
tion. That  case  affords  the  plaintiff  no  assistance  whatso- 
ever in  that  respect.  It  was  an  appeal  taken  in  a  proceed- 
ing against  an  attorney  for  a  contempt  in  the  course  of  the 
trial  of  an  issue  of  fact.  And  the  order  of  the  court  made 
in  that  proceeding,  was  held  not  to  be  appealable.  The 
question  whether  an  order  made  for  the  punishment  of  a 
party  for  not  answering  in  proceedings  supplementary  to 
execution,  was  appealable  or  not,  was  in  no  manner  involved 
in  the  case.  The  right  of  the  party  affected  by  such  an  order 
to  appeal,  is  dependent  upon  the  provisions  of  the  Code  of 
Procedure  relating  to  proceedings  supplementary  to  execu- 
tion, and  not  upon  the  statutory  provisions  relating  to  pro- 
ceedings for  the  punishment  of  contempts. 

As  to  the  former,  the  Code  provides  that  appeals  may  be 
taken  to  the  general  term  of  this  court  from  orders  made  by 
a  county  judge,  in   such  proceedings,  where  the  order   ap- 
pealed from,  affects  a  substantial  right  ($§  24S,  349  of  Code 
of  Procedure).     And  certainly,  few,  if  any  orders,   can  be 
made  in  such  proceedings,  more  serious  or  certainly  affecting 
substantial  rights,  than  those  which  deprive  the  party  of  his 
liberty  for  an  indefinite  period  of  time,  as  the  order  in  con- 
troversy clearly  does  that  of  the  defendant.     In  the  case  of 
Clapp  agt.  Lathrop,  (23  How.,  424) ;  Holstcin  agt.  Rice,  (15 
Abb.,  307) ;  and  the  National  Exchange  Bank  agt.  Hannig- 
ton,  decided  in  this  district,  no  doubt  was  entertained,  but  an 
order  made  in  these  proceedings  directing  a  party  to  be  pun- 
ished for  a  contempt  in  not  answering  questions  propounded 
to  him  concerning  his  property,  was  an  appealable  order 
under  the  provisions  of  the  Code  already  referred  to.     And 
these  clear  and  ample  provisions  leave  no  room  for  any  sub- 
stantial doubt  upon  that  subject.     The  objection  that  the 
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order  is  not  an  appealable  order,  must  therefore  be  over- 
ruled. 

Where  a  witness  declines  to  answer  questions  propounded 
to  him  on  the  ground  that  his  answers  will  have  a  tendency 
to  criminate  him,  it  is  the  province  of  the  court  to  de- 
termine whether  that  will  probably  be  the  effect  of  the  an- 
swers, if  they  are  required  to  be  given,  (Cowen  and  Hill's 
notes,  2  Philips  Evidence,  part  2,  737,  739,  and  cases  there 
cited).  And  when  it  is  fairly  ascertained  that  such  will  not 
be  the  effect  of  the  witnesses  answers,  he  should  be  required 
to  answer  the  questions  put  to  him.  Under  this  rule  the 
defendant  should  certainly  have  answered  the  fourth,  sixth, 
eighth  and  ninth  interrogatories  propounded  to  him.  By 
these,  he  was  required  to  answer,  whether  in  December, 
1865,  he  had  in  his  possession  money  or  currency,  amount- 
ing to  three  thousand  dollars?  How  much  money  he  then 
had,  and  how  much  at  any  one  time,  since  November,  1865, 
he  had  had  of  the  proceeds  of  his  own  business  transactions, 
except  what  had  been  derived  from  the  farm  ? 

These  answers  would  not  have  had  any  tendency  to  crim- 
inate the  defendant,  for  they  do  not  ask  him  to  disclose  the 
source,  person  or  circumstances,  from  or  under  which  the 
money  or  property  had  been  derived.  They  inquire  simply 
as  to  the  fact  of  his  having  had  money  in  his  possession  af- 
ter the  month  of  November,  1865. 

The  fifth  interrogatory  propounded,  was  within  the  spirit 
of  the  amendment  made  to  §  292  of  the  Code  in  1863.  By 
that  interrogatory  he  was  asked  to  state  what  money  in  bank 
bills  or  coin  he  had  delivered  or  paid  to  any  other  person  or 
persons,  since  December,  1865,  and  the  consideration  for 
such  delivery  or  payment?  The  provisions  of  the  Code 
were  intended  to  give  the  creditor  complete  authority  for  a 
full  and  searching  examination  of  the  judgment  debtor,  for 
the  purpose  of  ascertaining  particularly  the  amount  and 
condition,  as  well  as  the  disposition  the  debtor  had  made  or 
attempted  to  make  of  his  property.  And  by  an  express 
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provision,  its  enactments  are  not  to  be  strictly  construed 
(*  467.) 

By  the  amendment  to  §  292  made  in  1863,  it  was  pro- 
vided that  the  debtor  shall  not  "  be  excused  from  answering 
any  question,  on  the  ground  that  he  has  before  the  examin- 
ation, executed  any  conveyance,  assignment  or  transfer  of 
hia  property  for  any  purpose,  but  his  answer  shall  not  be 
used  as  evidence  against  him  in  any  criminal  proceeding  or 
prosecution."  The  object  plainly  intended  by  this  amend- 
ment, was  to  render  the  judgment  debtor  liable  to  answer 
questions  concerning  the  disposition  he  might  have  made  of 
his  property,  without  any  restriction  whatsoever,  on  account 
of  the  purposes  for  which  he  might  have  diposed  of  it.  It 
could  not  have  been  intended  to  restrict  the  inquiry  to  cases 
where  formal  instruments  of  conveyance  or  assignment  had 
been  made  and  delivered  by  him.  But  to  include  within  it, 
all  conveyances,  assignments  and  transfers  whatsoever,  which 
the  debtor  may  in  any  manner  have  made  of  his  property. 
No  reason  existed  for  extending  this  right  of  examination  to 
cases  where  the  debtor  had  made  a  written  conveyance,  as- 
signment, or  transfer  of  his  property,  which  did  not  also 
require  it  to  be  extended  to  cases  where  the  transfer  should 
prove  to  be  made  by  an  actual  delivery,  following  or  accom- 
panying an  agreement  by  parol. 

On  the  other  hand,  not  only  the  same  propriety,  but  the 
same  necessity,  required  that  it  should  be  equally  provided 
for  all  cases  alike.  And  from  the  language  made  use  of,  it 
may  be  fairly  inferred,  that  it  was  the  intention  of  the  leg- 
islature so  to  extend  it  by  the  enactment  of  this  amendment. 
Otherwise,  the  word  "transfer"  would  not  have  been  used, 
for  the  terms  "conveyance"  and  "assignment"  were  them- 
selves sufficiently  comprehensive  to  include  all  those  cases 
where  the  debtor  disposed  of  his  property  by  deed  or  other 
instrument  in  writing. 

When  the  debtor  delivers  over  to  other  persons  his  per- 
sonal property,  or  choses  in  action,  by  way  of  performing 
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agreements  made  to  defraud  his  creditors  even  though  it  may 
be  done  without  any  writing  whatever,  he  practically  and 
effectually  does  execute  a  transfer  of  such  property  and 
choses  in  action  within  the  fair  intendment  of  those  terms 
as  they  are  used  in  this  amendment.  It  could  not  have 
been  intended  by  the  amendment  that  the  debtor  should  be 
excused  from  answering  where  the  transfer  should  prove  to 
be  made  without  writing,  and  to  require  him  to  answer  if 
it  was  attended  with  the  only  additional  circumstance  of 
being  made  by  writing.  No  reason  exists  for  making  any 
such  discrimination.  On  the  other  hand,  it  would  be  unnat- 
ural as  well  as  absurd.  Under  this  amendment  therefore, 
the  debtor  may  properly  be  required  to  answer  fully  con- 
cerning the  disposition  he  may  have  made  of  his  property, 
whether  it  has  been  done  by  deed,  writing  or  otherwise, 
notwithstanding  the  fact  that  his  examination  will  show 
that  he  has  been  guilty  of  a  crime  in  doing  it,  and  without 
any  qualification  or  restriction  arising  out  of  the  nature  and 
character  of  such  crime. 

The  other  interrogatories  propounded  to  the  defendant 
which  he  refused  to  answer,  do  not  relate  to  the  disposition 
which  the  debtor  may  have  been  supposed  to  have  made  of 
his  property,  or  to  the  property  he  merely  had  in  his  pos- 
session or  under  his  control  But  they  have  reference  to  the 
source  from,  and  the  means  by  which  he  may  have  acquired 
it.  And  in  discovering  these  facts  the  debtor  may  be  com- 
pelled, if  he  is  required  to  answer,  to  give  evidence  tending 
to  show  that  he  has  been  guilty  of  a  criminal  offense  differ- 
ent from  those  falling  within  the  protection  of  the  amend- 
ment of  1863.  This  he  could  not  properly  be  required  to 
do,  unless  the  case  is  brought  within  the  fifth  part  of  § 
292  of  the  Code.  For  the  rule  of  the  common-law  is  well 
established,  that  no  person  whether  a  witness  or  a  party, 
shall  be  compelled  to  answer  when  examined  on  oath  as  such 
in  a  judicial  proceeding, where  the  effect  of  his  answer  would 
be  to  expose  him  to  a  prosecution  for  a  crime  (Henry  agt. 


200        NEW  YORK  PRACTICE  REPORTS. 

Forbes  agt.  Willard. 

Sank  of  Salina,  1  Com.,  83  ;  Short  agt.  Mercier,  1  Eng.  Law 
and  Eq.,  20S).  And  that  rule  continues  to  exist  in  full  force, 
so  far  as  it  has  not  been  abrogated  by  positive  legislation. 

In  these  proceedings,  such  legislation  so  far  as  it  becomes 
necessary  at  present  to  consider  it,  extends  no  further  than 
to  require  that  the  party  or  witness  shall  answer,  even 
though  his  answers  may  show  that  he  has  been  guilty  of  a 
fraud.  The  case  of  Clapp  agt.  Lathrop,  (23  How.,  423), was 
relied  upon  on  the  argument  as  an  authority  favoring  the 
restriction  of  this  provision  to  cases  of  fraud  in  the  disposi- 
tion of  the  property  of  the  debtor.  Bnt  the  question 
whether  it  should  be  so  restricted,  was  not  presented  in  that 
case.  And  the  decision  itself  does  not  indicate  that  the 
court  pronouncing  it  intended  to  decide  that  point.  The 
provision  in  the  Code  is  subjected  to  no  such  limitation.  By 
that  it  is  declared  that  "no  person  shall,  on  examination 
pursuant  to  this  chapter,  be  excused  from  answering  any 
question,  on  the  ground  that  his  examination  will  tend  to 
convict  him  of  the  commission  of  a  fraud,"  (§  292  of  Code,) 
not  simply  of  a  fraud  in  the  disposition  of  his  property,  but 
of  any  fraud  whatsoever. 

Wherever  one  person  is  guilty  of  a  fraud  in  disposing  of 
his  property,  the  other  who  receives  it  from  him  with  alike 
intent,  is  also  equally  guilty  of  a  f/aud.  And  yet  under 
this  provision,  the  latter  would  be  clearly  bound  to  answer. 
The  peculiar  nature  or  quality  of  the  fraud,  the  answers  of 
the  party  or  witness  may  tend  to  show  he  has  committed,  is 
not  important.  Neither  does  his  obligation  to  answer  depend 
upon  the  circumstance  that  the  party  or  witness  interro- 
gated may  or  may  not  have  committed  the  fraud  alone;  such 
a  construction  would  be  so  restricted  as  to  render  this  pro- 
vision of  the  law  of  scarcely  any  practical  benefit.  Wher- 
ever the  party  or  witness  interrogated  may  have  comitted  a 
fraud,  whether  solely,  or  united  and  combined  with  others, 
it  is  still  a  fraud  within  the  intent  and  meaning  of  the  lan- 
guage used  in  this  section,  and  the  necessary  disclosure  of 
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it  by  the  answers  required  to  be  given  in  the  course  of 
the  examination  for  the  discovery  of  the  debtors  property, 
constitutes  no  legal  justification  for  the  party  or  witness, 
who  on  that  account  refuses  or  declines  to  answer  the  ques- 
tions propounded  to  him  for  that  purpose — Whether  the 
fraud  has  been  committed  in  disposing  of,  or  in  receiving, 
purchasing  or  otherwise  acquiring  the  property  which  forms 
the  proper  subject  of  such  an  examination,  and  its  disclosure 
is  required  in  the  lawful  and  legitimate  course  of  the  exam- 
ination for  the  purpose  of  making  the  discovery,  the  cred- 
itor is  entitled  to  demand  concerning  the  property  of  his 
judgment  debtor.  Neither  the  debtor  nor  any  witness  pro- 
duced by  him  or  the  creditor,  is  at  liberty  to  shield  himself 
from  answering,  because  the  answers  required  will  lead  to 
that  disclosure.  The  questions  of  course,  must  be  pertinent 
to  the  inquiry  which  the  law  allows  to  be  instituted  by  the 
creditor  against  the  judgment  debtor.  Where  they  are  not 
so,  both  the  debtor  arid  the  witnesses  produced  in  the  course 
of  the  examination,  would  be  entitled  to  be  protected  in 
refusing  to  answer  them. 

The  questions  in  this  case  were  pertinent  to  the  inquiry 
the  creditor  was  authorized  to  make.  By  them,  the  debtor 
was  required  to  state  whether  he  received  of  the  plaintiff 
about  three  thousand  and  sixty  dollars,  in  Canada  currency 
at  Toronto,  in  December,  1865,  whether  he  received  any, 
and  if  any,  how  much  money  in  Canada,  in  December,  1865, 
and  whether  he  had  done  any,  and  if  any,  what  business  in 
his  own  name,  since  November,  1S65?  These  questions  he 
declined  to  answer,  on  the  ground  that  his  answers  would 
tend  to  show  that  he  had  been  engaged  in  a  conspiracy  to 
defraud  the  public  by  negotiating  and  selling  spurious  drafts. 
In  other  words  that  he  had  acquired  his  property  by  the 
commission  of  a  fraud.  Whether  that  fraud  affected  the 
plaintiff  alone,  or  whether  its  successful  execution  affected 
a  large  portion  of  the  public,  can  make  no  difference  in  the 
construction  of  the  language  the  legislature  have  used.  It 
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is  still  a  fraud,  and  it  is  no  more  than  that,  even  if  the  de- 
fendant did  conspire  and  combine  with  others  in  the  com- 
mission of  it;  and  as  such  he  was  bound  to  disclose  it,  if  its 
discovery  became  essential  to  the  complete  examination  the 
creditor  had  a  right  to  prosecute,  for  the  purpose  of  ascer- 
taining the  nature,  condition,  extent  and  situation  of  his 
property.  That  it  was  essential  to  that  end  was  not  denied 
upon  the  argument  of  the  present  appeal.  The  order  ap- 
pealed from  should  therefore  be  affirmed. 
DAVIS  and  MARVIN  J.J.  concur. 
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N.  Y.  SUPERIOR  COURT. 

T      \ 

GEORGE  W.  HOLTSINGER  agt.  THE   NATIONAL  CORN  EX- 
CHANGE BANK. 

General  word*  in  apowe?-  of  attorney,  cannot  be  construed  to  extend  or  enlarge  the 
power  beyond  the  subject  matter  of  the  agency,  as  expressed  in  the  previous  parts 
of  the  instrument. 

Where  the  power  is  "  to  ask.  demand,  receive  and  receipt  for  any  and  all  pay  and 
allowances  due  me  from  the  Government  of  the  United  States,  on  account  of  my 
services  (in  the  army)  &c.,  and  to  sign  my  name  to  any  receipt,  pay  roll,  voucher 
or  other  acquittance  of  such  dues ;  *  *  *  with  full  power  to  execute  and  deliver 
all  needful  instruments  and  papers,  and  to  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done  in,  and  about  the  premises,"  with 
the  asaal  ratifying  and  confirming  clause,  it  does  not  authorize  the  attorney  to  in- 
dorse drafts  payable  to  his  principal  or  order,  upon  the  assistant  treasurer  of  the 
United  States.* 

The  defendant,  the  bank,  being  without  legal  title  to  the  drafts  by  means  of  void 
indorsements,  acquired  no  title  to  the  money  received  upon  them,  therefore,  no 
objection  can  be  interposed  to  the  maintenance  of  an  action  by  the  payee  for  its 
recovery. 

General  Term,  January,  1869. 

THIS  action  was  brought  to  recover  the  amount  of  two 
drafts,  one  for  five  hundred  and  twenty-five  dollars  and  ten 
cents,  and  the  other  for  nine  hundred  and  thirty  dollars  and 
fifty-nine  cents.  They  were  in  the  same  form.  The  follow- 
ing is  the  copy  of  one  : 

"No.  549.  WASHINGTON,  D.  C.,  Sept.  21,  1866. 

ft  Assistant  Treasurer  of  tJie  U.  S.,  New  York  : 

"  Pay  to  George  W.  Holtsinger,  or  order,  five  hundred 
and  twenty-five  dollars  and  ten  cents  (S525.10). 

"Paid,  Oct.  2,  1866. 

J.  W.  NICHOLLS, 

« Add.  P.M.  U.S.  A." 


*NoTE. — The  decision  in  this  case,  seems  to  be  strongly  fortified  by  English  and 
American  authorities,  but  as  an  original  question,  we  do  not  see  how  it  could  be 
sustained,  if  the  view  we  take  of  the  facts  and  the  law  in  reference  to  it  are 
correct. 


204       NEW  YORK  PRACTICE  REPORTS. 

Holtgiuger  agt.  National  Cora  Exchange  Bank. 

The  defendant  received  these  drafts  from  one  Charles  H. 
Green,  a  depositor  in  the  bank,  indorsed  as  follows  : 

"Pay  to  the  order  of  R.  Green,  Jr.; 

11  George  W.  Holtsinger ; 

"  R.  Green,  Jr. ; 

"  Charles  H.  Green  ;  " 

and  collected  the  amounts  from  the  assistant  treasurer  of  the 
United  States,  upon  whom  they  were  drawn.  It  was  ad- 
mitted that  the  plaintiff  had  not  indorsed  the  drafts,  and 
that  the  indorsement  of  his  name  thereon  was  in  the  hand- 
writing of  one  Richard  Green,  Jr.,  now  deceased,  whose 
only  authority  to  indorse  the  plaintiff's  name  thereon,  was 
contained  in  a  power  of  attorney,  which  is  as  follows : 

"Know  all  men  by  these  presents:  That  I,  George  W 
Holtsinger,  late  first  lieutenant,  and  afterwards  captain,  of 
company  F.,  of  the  fourth  regiment  of  Tennessee  infantry 
(volunteers),  do  hereby  constitute  and  appoint  Green  & 
White,  of  Nashville,  Tennessee,  to  be  my  true  and  lawful 
and  sufficient  attorneys,  for  me,  and  in  my  place,  name  and 
stead  to  ask,  demand,  receive,  and  receipt  for  any  and  all 
pay  and  allowances  due  me  from  the  government  of  the 
United  States,  on  account  of  my  services  as  first  lieutenant 
and  captain  of  company  F,  of  the  fourth  regiment  of  Ten- 
nessee infantry  (volunteers),  aforesaid,  to  sign  my  name  to 
any  receipt,  payroll,  voucher,  or  other  acquittance  of  such 
dues;  and  for  the  purpose  aforesaid,  I  do  hereby  grant  unto 
my  said  attorneys  full  power  to  execute  and  deliver  all  need- 
ful instruments  and  papers,  and  to  perform  all  and  every  act 

Here  is  a  draft  drawn  on  the  assistant  treasurer  of  the  United  States,  by  a  pay- 
muster  of  the  U.  S.  army  in  favor  of  the  plaintiff,  who  executed  the  power  of 
attorney ;  and  in  the  absence  of  any  proof  to  the  contrary  the  legal  presumption 
must  be  that  it  was  for  duet  to  the  plaintiff  from  the  government  of  the  U.  S.,  the 
very  subject  matter  which  induced  Lim  to  execute  a  power  of  attorney  for  th^ir 
collection. 

The  attorney  having  received  this  draft  for  his  principal,  how  is  he  to  ask,  de- 
mand and  receive  the  money  on  it;f  The  draft  being  evidence  of  the  amount  due, 
and  authority  for  its  collection,  the  attorney,  instead  of  going  personally  to  the  as- 
eistant  treasurer  and  presenting  his  power  of  attorney,  and  indorsing  the  name  of  hie 
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and  thing  whatsoever  requisite  and  necessary  to  be  done  in 
and  about  the  premises,  as  fully  and  completely  to  all  intents 
and  purposes  as  1  might  or  could  do  if  personally  present, 
hrreby  ratifying  and  confirming  all  the  acts  of  my  said  at- 
torneys, or  either  of  them,  done  by  virtue  and  in  pursuance 
of  these  presents. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  on  this  fifteenth  day  of  August,  A.  D.,  one  thousand 
eight  hundred  and  sixty-six,  at  Greenville,  Tennessee. 
GEORGE  W.  HOLTSINGER, 

"Late  1st  Lieut,  and  Copt.  Comp.  F.,  &th  ficgt.  Tcnn.  Infan- 
try, (Vols.). 

"Witnessed  by  "Robert  M.  McKee,  "William  D.  Culver." 

It  was  also  admitted  that  Richard  Green,  Jr.,  was  one  of 
the  firm  of  Green  &  White,  mentioned  in  the  foregoing 
power  of  attorney. 

It  was  proved  that  the  amount  of  the  drafts,  when  col- 
lected by  the  defendant,  were  carried  to  the  credit  of  Charles 
H.  Green,  from  whom  the  drafts  had  been  received  for  col- 
lection. 

It  did  not  appear  whether  the  defendant  had,  or  had  not, 
paid  the  amount  to  their  depositor. 

The  action  was  tried  by  a  referee,  who,  after  finding  the 
facts,  decided  that  the  power  of  attorney  was  void,  under 
section  1  of  the  act  of  congress  of  the  26th  of  February, 
1853,  and  that  the  indorsement  of  the  plaintiff's  name  was 
without  authority,  and  ineffectual  to  transfer  the  drafts  to 
Charles  H.  Green  or  to  the  defendant. 


principal  upon  the  draft,  and  receiving  the  money  on  it,  as  he  most  assuredly  would, 
in  such  case,  indorses  the  draft  and  has  it  negotiated  through  a  bank — the  custom- 
ary mode  of  doing  such  business. 

Now  the  question  arises,  has  the  attorney  the  power  to  indorse  this  draft,  and  re- 
ceive the  money  on  it  by  virtue  of  his  power  of  attorney  ?  It  would  seem  that  this 
act  of  the  attorney  comes  within  the  very  terms  of  the  power  which  authorizes  him 
to  ask,  demand,  receive  and  receipt,for  any  and  all  pay  and  allowances  due  his  princi- 
pal from  the  government  of  the  United  States,  with  full  power  to  tign  (fie  name  of  his 
principal  to  any  receipt,  payroll  voucher  or  other  acquittance  of  such  dues ;  with  full 
power  to  execute  and  deliver  all  needful  instruments  and  papers,  &c.  If  the  attorney 
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From  a  judgment  in  favor  of  the  plaintiff,  for  the  amount 
of  the  drafts  and  interest,  the  defendant  appealed. 

CHAS.  P.  CROSBY,  for  appellant,  defendant. 
0.  L.  STEWART,  for  respondent,  plaintiff. 

By  the  court,  MONELL,  J.  Without  examining  the  ground 
upon  which  the  referee  has  placed  his  decision,  namely,  that 
the  power  of  attorney  to  Green  and  White  was  void,  under 
the  first  section  of  the  act  of  congress  of  February  26, 1853, 
and  therefore  the  defendant  acquired  no  title  to  the  drafts,  I 
am  so  well  satisfied  there  is  another  ground  so  fatal  to  the 
defense,  that,  without  inquiring  into  the  correctness  of  the 
reason  given  by  the  referee,  we  must  affirm  his  decision,  up- 
on the  well  established  rule  that  the  court  will  not  reverse 
a  correct  judgment,  merely  because  an  insufficient  or  incor- 
rect reason  may  have  been  assigned  for  it. 

The  only  claim  of  title  to  the  drafts  asserted  by  the  de- 
fendant was  derived  through  the  indorsement  of  the  payee's 
name  by  R.  Green,  Jr.,  under  a  power  of  attorney  to  Green 
and  White. 

It  was  admitted  on  the  trial,  by  the  defendant,  that  the 
indorsement  of  the  plaintiff's  name  on  the  drafts  was  not  in 
the  handwriting  of  the  plaintiff,  but  was  in  the  handwriting 
of  Richard  Green,  Jr. ;  and  that  the  only  authority  he  had 
to  indorse  the  name  of  the  plaintiff  was  contained  in  the 
power  of  attorney. 

This  admission  must  be  deemed  to  conclude  the  defendant 
upon  the  facts  of  the  case. 


has  authority  to  ask,  demand  and  receive  all  pay  and  allowances  due  his  principal 
from  the  government,  it  is  not  dicovered  how  he  can  ask,  demand  and  receive  the 
money  on  this  draft, which  is  payable  to  his  principal,  otherwise  than  by  an  indorse- 
ment thereof  of  the  name  of  his  principal.  The  power  of  attorney  might  be  of 
little  service  to  the  principal,  if  this  power  of  indorsement  was  not  given,  as  un- 
doubtedly a  large  share  of  these  government  dues  are  made  payable  by  negotiable 
paper,  upon  which  indorsements  are  necessary ;  and  which  indorsements  are  to  ail 
intents  and  purposes  a  receipt  or  voucher  for  the  money.  REP. 
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Upon  those  facts  an  objection  might  be  taken  that  a 
power  exercised  by  one  only  of  two  joint  attorneys,  was  not 
sufficient  to  pass  title  to  the  drafts  to  the  defendant. 

The  general  rule  is,  that  where  an  authority  is  given  to 
two  or  more  persons  to  do  an  act,  the  act  is  valid  to  bind 
the  principal  only  when  all  of  them  concur  in  doing  it 
(Story  on  Agency ',  §  42,  and  cases  cited.)  In  respect  to  real 
property,  it  is  made  the  subject  of  a  public  statute  (1  It.  S.} 
735,  §  112) ;  and  in  respect  to  other  things  it  is  a  well  un- 
derstood principle  of  the  common  law.  In  the  case  of  Green 
agt.  Miller,  (6  John.  JR.,  39),  it  was  held  that,  in  a  parol 
submission  to  five  arbitrators,  all  must  join  in  the  award.  It 
is  there  said,  that  in  a  delegation  of  power  for  a  mere  private 
purpose,  it  is  necessary  for  all  to  concur.  In  matter  of  pub- 
lic concern  a  different  rule  prevails.  That  decision  was  be- 
fore the  statute  (2  7?.  S.}  542,  §  7),  which  somewhat  changed 
the  common-law  rule  (Paley  on  Agency  [LloycC],  177,  and 
cases  cited).  In  this  case,  however,  the  letter  of  attorney 
•was  to  two  persons  in  their  copartnership  mime,  and  it  may 
be  that  the  signature  of  one  of  the  partners  of  his  own 
name,  and  not  of  the  name  of  his  firm,  was  a  sufficient  exe- 
cution of  the  power.  But  as  the  court  do  not  fully  concur 
on  that  point,  and  as  it  is  not  necessary  to  the  decision,  it  is 
left  undecided. 

The  important  question  is,  did  the  power  of  attorney  give 
any  authority  to  the  attorneys  to  indorse  the  drafts  ! 

The  express  power  is,  lt  to  ask,  demand,  receive,  and  re 
ceipt  for  an^  and  all  pay  and  allowances  due  me  from  the 
Government  of  the  United  States,  on  account,  &c.,  and  to 
sign  my  name  to  any  receipt,  payroll,  voucher,  or  other  ac- 
quittance of  such  dues ;  *  *  *  with  full  power  to  execute 
and  deliver  all  needful  instruments  and  papers,  and  to  per- 
form all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises,"  with  the 
usual  clause  ratifying  and  confirming  the  acts  of  the  at- 
torneys. 
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It  will  be  seen  that  the  letter  of  attorney  does  not  in  ex- 
press terms  grant  any  power  to  indorse  the  plaintiff's  name 
upon  any  draft;  and  unless  such  power  can  be  derived  from 
those  parts  of  the  instrument  which  confer  what  may  be 
called  general  power,  it  nowhere  exists. 

The  case  of  Hogg  agt.  Smith,   (1  Taunt.,  347)  was  very 
similar  to  this  case.     The  plaintiff,  by  power  of  attorney, 
constituted  one  English,  his  attorney,  to  "  ask,  demand,  re- 
cover and  receive,  from  the  commissioners  of  his  majesty's 
navy,  all  such  salary,  wages,  &c.,  as  there  was  or  thereafter 
should  be  due  to  him,  for  his  services  in  any  of  his  majesty's 
ships,  *  *  and  acquittances,  releases  and  other  discharges  " 
in  his  name  to  make,  with  the  usual  clause  of  general  ratifi- 
cation  and   of    general   power   in   the   premises.     English 
received  from  the  commissioners  of  his  majasty's  navy,  on 
account  of  the  plaintiff,  two  bills,  payable  to  the  plaintiff's 
order.     English  indorsed  the  drafts  in  the  plaintiff's  name, 
and  negotiated  them  to  the  defendant.     The  action  was 
trover,  and  it  was  held  that  the  authority  was  strictly  con- 
fined to  receiving  the  debt ;  that  the  attorney,  by  receiving 
the   bills,    performed   all   that   he    was   authorized   to  do, 
and    ought   to   have   kept   them  in  his  possession  for  the 
plaintiff. 

The  case  of  Hay  agt.  Goldsmidt,  (cited  ~by  LAWRENCE,  J., 
in  Hogg  agt.  Smith,  supra)  was  also  similar.  There  was  a 
power  of  attorney  to  ask,  demand,  and  receive  from  the 
East  India  company  all  moneys  that  might  be  due,  &c.,  and 
to  transact  all  business,  with  the  usual  general  power  and 
clause  of  ratification.  The  attorney  received  an  India  bill 
payable  to  the  plaintiff's  order,  indorsed  it  in  his  name,  pro- 
cured it  to  be  discounted  by  the  defendants,  who  received 
of  the  India  company  the  money  due  on  the  bill.  The 
action  was  to  recover  the  money,  and  the  court  was  of 
opinion  that  the  instrument  gave  no  authority  to  the  attor- 
ney to  indorse  the  bill,  and  that  the  words  uall  business" 
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must  be  confined  to  all  business  necessary  for  the  receipt  of 
the  money. 

In  Gardner  agt.  Baillie,  (6  T.  E.,  591),  the  attorney  had 
accepted  a  bill  for  and  in  the  name  of  the  defendant  as  ex- 
ecutrix, for  a  debt  due  to  the  plaintiff  from  the  defendant's 
testator.  The  letter  of  attorney  authorized  her  attorney  to 
"adjust  and  settle  all  accounts,  differences,"  &c.,  therein 
she,  as  executrix,  was  interested ;  and  for  her  and  in  her 
name,  as  executrix,  to  execute  assignments  of  mortgages, 
receipts  releases,  &c. ;  to  pay  all  debts  due  from  her  as  exe- 
cutrix, and  "generally  to  do  all  such  further  acts  for  recover- 
ing debts  and  discharging  the  power  given  by  the  letter." 
It  was  held  that  there  was  no  authority  to  accept  the 
bill.  In  Eossiter  agt.  Eossiter,  (8  Wend.,  ,494),  a  promissory 
note  was  made  by  an  attorney,  in  the  name  of  his  princi- 
pal, to  release  certain  pledged  property.  The  letter  after 
giving  special  power  to  the  attorney  also  empowered  him  "to 
accomplish  at  his  discretion,  a  complete  adjustment  of  all 
the  concerns  of  Pynchon,  and  to  do  any  and  every  act  in  his 
name  which  he  could  do  in  person."  The  court  held  that 
the  attorney  was  a  special  agent ;  that  the  letter  specified 
what  business  he  was  to  transact,  and  that  the  general  au- 
thority "  to  accomplish,  at  his  discretion,"  &c.,  conferred  no 
power  that  did  not  relate  to  the  business  previously  men- 
tioned. The  cases  of  Hogg  agt.  Smith,  and  Hay  agt.  Golds- 
midtj  were  cited  and  approved. 

The  general  rule  for  the  interpretation  of  this  species  of 
written  instruments  is,  that  language,  however  general  in  its 
form,  when  used  in  connection  with  a  particular  subject 
matter,  will  be  presumed  to  be  used  in  subordination  to  such 
matter,  and  will  be  limited  accordingly.  Such  instruments 
are  always  subjected  to  a  strict  interpretation,  and  will  not 
be  extended  beyond  that  which  is  given  in  terms,  or  which 
is  necessary  and  proper  for  carrying  the  authority  so  given 
into  effect  (Ferreira  agt.  Depew,  17  How.  Pr.  E.y  41 S). 

You  XXXVTL  14 
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The  cases  I  have  cited  are  sufficient  to  show  that  the 
general  words  in  a  letter  of  attorney  cannot  be  construed  to 
extend  or  enlarge  the  power  beyond  the  subject  matter  of 
the  agency,  as  expressed  in  the  previous  parts  of  the 
letter. 

There  being  therefore  no  express  authority  to  indorse 
the  drafts,  none  can  be  implied  from  other  parts  of  the 
letter. 

The  defendant  being  without  legal  title  to  the  drafts,  ac- 
quired no  title  to  the  money  received  upon  them,  and  I  can 
gee  no  objection  to  the  maintenance  of  an  action  by  the  payee 
for  its  recovery. 

In  Hogg  agt.  Smith,  (supra]  the  action  was  trover,  to  re- 
cover for  the  conversion  of  the  bills  •  and  in  Hay  agt. 
Goldsmidt  (supra),  for  the  recovery  of  the  amount  of  money 
received  on  the  bill.  In  each  case  the  action  was  against  a 
person  to  whom  the  bills  had  been  transferred  for  value. 

In  this  case,  the  defendant  was  the  collecting  agent  of  its 
depositor,  had  parted  with  no  value,  and  was,  in  fact,  the 
mere  custodian  of  the  money,  having  no  interest  whatever, 
which  under  other  circumstances,  it  might,  perhaps,  ask  to 
have  protection. 

But,  if  the  English  cases  were  not  sufficient  to  sustain 
this  judgment,  one  or  two  in  our  own  courts  can  be  brought 
to  their  aid. 

In  the  case  of  Canal  BanJc  agt.  IBank  of  Albany  (1  Hill., 
2S7),  a  draft  drawn  upon  the  plaintiff  was  sent  to  the  defen- 
dant for  collection,  with  the  payee's  name  forged,  and  they 
received  the  money.  It  was  held  that  the  defendant  was 
bound  to  refund  to  the  drawees  who  had  paid  the  draft. 

A  similar  case  is  Coggill  agt.  American  Exchange  Bank, 
(1  N.  Y.  -R.,  113),  where  the  payment  by  the  drawees  was 
also  after  a  forged  indorsement,  and  the  amount  was  recov- 
ered. And  see  Goddard  agt.  Merchants'  Sank,  (4  N.  Y.  R, 
147). 
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In  each  of  these  cases  the  defendant  was  the  collecting 
agent,  and  received  the  money  on  account  of  its  immediate 
correspondent  and  iridorser:  and  they  are  cited  to  show  that 
the  mere  agency  of  the  defendant  in  the  matter,  did  not 
protect  them  from  an  action  for  money  which  they  had 
received  without  legal  authority  from  the  payee  of  the 
drafts. 

The  principle  decided  in  Easton  agt.  ClarJc,  (35  N.  T.  JR., 
225),  is,  I  think,  also  applicable  to  this  case.  It  is,  that 
property  disposed  of  by  a  factor,  in  a  manner  not  within 
the  scope  of  his  authority,  may  be  reclaimed  by  the  owner, 
on  the  ground  that  no  title  passes,  either  in  replevin  or 
trover,  or  he  may  waive  the  tort  and  recover  the  proceeds  of 
the  sale. 

It  not  appearing  in  this  case  that  the  defendant  has  paid 
over  to  its  depositor  the  money  received  on  the  drafts,  it 
must  be  assumed  that  it  remains  in  their  hands,  and  there- 
fore it  is  a  matter  of  indifference  to  them  which  party  re- 
ceives it. 

I  have  reached  the  conclusion  in  this  case,  that  the  de- 
fense is  unsound  with  some  reluctance,  inasmuch  as  the 
points  I  have  considered  were  not  much  discussed  on  the 
argument;  but  the  reasons  I  have  stated  are  founded 
wholly  on  facts  which  cannot  be  changed ;  and  the  most 
that  can  be  complained  of,  is,  that  the  appellants  have  not 
had  another  opportunity  to  argue  them. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

FITHIAN,  J.  The  cause  of  action  in  this  case  is,  that  de- 
fendant having  innocently,  but  without  authority  or  assent 
of  the  owner,  become  possessed  of  plaintiff's  property  (the 
drafts  in  suit) ;  and  having,  through  the  unauthorized  use 
of  plaintiff's  name,  converted  the  same  into  money,  which 
it  refused  to  pay  to  plaintiff,  the  law  gives  the  latter  a 
right  of  action  as  for  money  had  and  received  to  his  use.  I 
think  the  action  is  clearly  maintainable  in  such  a  case. 
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I  concur  in  the  opinion  of  the  court  affirming  the  judg- 
ment in  this  case,  on  the  ground  solely  that  the  power  of 
attorney  is  not  sufficiently  broad  and  comprehensive  to  au- 
thorize the  attorney  to  sign  or  indorse  plaintiff's  name  to 
any  bill,  draft  or  note.  The  attorney  was  a  special  agent 
for  one  single  purpose,  and  when  he  had  received  and  re- 
ceipted for  the  drafts  or  u  warrants "  specified,  he  had  exe- 
cuted his  power,  and  his  authority  as  agent  terminated.  He 
held  the  drafts  precisely  as  he  would  have  held  money  if  he 
had  received  that  instead  of  the  .bills  from  the  United  States 
officer,  viz.,  as  the  property  of  plaintiff,  with  no  power 
or  right  of  disposition  whatever,  save  to  pay  over  to 
plaintiff. 

On  the  question  whether  in  this  case  the  power  of  at- 
torney could  be  legally  executed  by  one  of  the  two  join 
attorneys,  alone,  I  express  no  opinion. 

The  grounds  upon  which  we  put  our  decision  in  this 
case  renders  it  unecessary  to  inquire  whether  the  power 
of  attorney  was  void  by  reason  of  its  not  being  executed 
within  the  time  required  by  the  act  of  Congress  of  February 
26,  1853. 

However,  as  the  referee  based  his  decision  solely  upon 
that  ground,  and  the  question  was  much  discussed  on  the 
argument,  it  may  not  be  inappropriate  to  state  briefly  my 
conclusions  on  that  subject.  I  am  of  opinion  that  the 
provisions  of  the  statute  above  mentioned  are  not  intended 
to  apply  to  all  powers  of  attorney,  but  only  to  such  as  are 
irrrevocable  and  work  an  assignment  to  the  attorney  of  an 
interest  in  the  claim  or  its  proceeds ;  or  in  other  words, 
powers  coupled  with  an  interest — for  it  is  such  only  that 
are  within  the  mischief  sought  to  be  remedied  (6  Opinions 
Attorney- General,  p.  50);  and  that  a  simple  power  or  au- 
thority to  an  agent  to  collect  and  receive  money  on  a  demand 
against  the  government,  in  which  the  agent  has  no  interest 
whatever,  is  not  within  the  provisions  of  the  first  section  of 
the  act  of  1S53,  provided  it  be  executed  in  accordance  witJ 
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the  requirements  of  the  act  of  1846  on  that  subject.  I  am 
also  of  opinion  that  as  to  such  powers  as  are  void  within 
the  provisions  of  the  act  of  1853,  they  are  so  only  as  be- 
tween the  claimant  and  the  government ;  that  is,  the  officers 
of  the  government  are  authorized  to  disregard  the  power 
and  treat  it  as  a  void  instrument.  If,  however,  the  officers 
of  the  United  States  choose  to  so  far  recognize  the  power  as 
to  pay  over  to  the  agent  money  or  property  on  account  of 
the  claim,  the  claimant  has  his  election  to  repudiate  the  act 
as  no  lawful  payment,  and  still  assert  his  claim — or  he  may 
ratify  the  act  of  payment,  and  pursue  his  money  or  property 
into  the  hands  of  his  agent,  or  other  persons  to  whom  the 
agent  may  have  delivered  the  same.  If  he  does  the  latter, 
he  is  subject  to,  and  bound  by  all  and  every  power  of  dis- 
position or  interference  with  the  fund  which  he  may  have 
given,  and  which  is  valid  at  common-law.  The  United 
States  statute  was  not  intended  to  affirm  or  avoid  contracts 
between  citizens,  except  so  far  as  it  affects  the  relations  of 
the  government  with  its  citizens.  Had  the  power  of  attor- 
ney in  this  case  been  sufficient  at  common-law  to  authorize 
the  agent  to  indorse  bills,  the  judgment  must  have  been  re- 
versed. As  it  is,  judgment  is  affirmed. 
JONES,  J.,  concurred. 
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SUPREME  COURT. 
CHRISTOPHER  C.  CHAMPLIN  agt.  WILLIAM  DEITZ. 


Where  the  complaint  alleged  a  cause  of  action  for  a  certain  quantity  of  hay  sold,  at 
an  agreed  price  per  ton ;  also  for  a  balance  due — specifying  the  sum,  for  personal 
property  sold ;  also  for  moneys  paid  out  for  the  benefit  of  the  defendant,  and  at 
his  request,  in  a  specified  sum  ;  also  for  work,  labor  and  services  done  and  per 
for  the  defendant,  for  which  defendant  agreed  to  pay  as  much  as  they  were  rea- 
sonably worth,  that  said  services  were  reasonably  worth  a  specified  sum : 

Held,  the  summons  being  issued  under  the  2d  subdivision  of  $  129  of  the  Code  for 
relief,  that  the  complaint  be  dismissed  with  costs,  for  the  reason  that  it  disagreed 
with  the  summons.  With  the  privilege  to  the  plaintiff,  on  payment  of  said  costs 
to  amend  his  summons. 


Sixth  District,  CJienango  Special  Term,  February,  1869. 

Before  RANSOM  BALCOM,  Justice. 

MOTION  to  set  aside  the  complaint,  on  the  ground  that  it 
does  not  conform  to  the  summons.  The  complaint  joined 
several  causes  of  action,  each  for  specific  amounts,  and  one 
count  for  work  and  labor,  claiming  on  a  quantum  meruit. 

D.  L.  ATKYNS/W  the  motion. 

I.  Subdivision  1   of  §  129  of  the  Code,  does  not  apply 
when  subdivision  1  of  §  246  does  not,  and  vice  versa. 

A  summons  for  money  cannot  be  used,  except,  when  on 
failure  to  answer,  the  plaintiff  must  apply  to  the  clerk  for 
judgment ;  these  subdivisions  are  reciprocal. 

II.  It  is  proper  to  join  in  one  complaint  different  causes 
of  action  all  arising  on  contract,  e.  g.  on  a  promissory  note, 
and  for  a  failure  to  perform  a  contract  when  the  damages 
are  unliquidated,  (Code,  §   167,  subdivision  2 ;  Norton  agt. 
Gary,  23  HGIV.,  469). 

III.  Subdivisions   1  of  §§  129,  216,  are  to  be  interpreted 
restrictively.     To  grant  a  broad  construction  of  them  would 
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be  to  establish  a  new  judicial  tribunal  uncontemplated  by 
our  legislators.  The  county  clerk  would  come  to  be  a 
judicial  officer  second  only  to  the  supreme  court  judge. 
(Flynn  agt.  The  Hudson  River  Railroad  Company.  6  Hoiv., 
305). 

IV.  The  design  of  subdivisions  1,  of  §§  129,  246  is,  that 
where  the  damages  are  fixed  and  certain,  or  can  be  rendered 
so  by  a  simple  arithmetical  computation,  then  a  summons 
for  money  may  be  used  (29  IIoiv.,  385)  as  where  the  action 
is  on  a  note,  bond,  account  stated,  &c.  But  where  the  con- 
tract itself  does  not  fix  the  measure  of  damages,  or  the 
amount  claimed,  in  all  such  cases,  application  must  be  made 
to  the  court  for  judgment  on  failure  to  answer. 

The  summons  must  be  for  relief  and  the  judgment  for 
the  relief  demanded  in  the  complaint.  (Garrison  agt.  Carr, 
34  How.,  187;  Hemson  agt.  Decker,  29  Id.,  385;  Tuttle  agt. 
Smith  14  Id.,  395;  Coll  agt.  Dunkin,  19  Id.,  164;  The 
Cemetery  Board  of  the  Town  of  Hyde  Park  agt.  Tuttle  S  Id., 
504;  Flynn  agt.  The  Hudson  River  Railroad  Company,  6  Id., 
310  j  Norton  agt.  Gary,  23  Id.,  469. 

CHAS.  A.  FULLER,  opposed. 

I.  This  summons  should  have  been  under  subdivision  1  of  $ 
128  of  the  Code,  which  provides:  1.  "In  an  action  aris- 
ing on  contract  for  the  recovery  of  money  only,  that  he  will 
take  judgment  for  the  sum,  &c." 

"The  two  subdivisions  of  this  section  (129)  are  intended  to 
represent  the  two  classes  into  which  actions  were  divided  be- 
fore the  Code.  Actions  ex  contractu  and  actions  ex  delicto. 
The  words  arising  on  contract  in  subdivision  1,  are  obviously 
intended  merely  as  a  translation  of,  and  substitute  for  the  old 
Latin  phrase,  ex  contractu.  They  extend  to,  and  include  im- 
plied as  well  as  express  contracts."  (BIRDSEYE,  J;  People 
agt.  Bennett,  6  All.,  345.) 
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An  implied  contract,  may  be  for  "  the  payment  of  money 
only"  and  is  as  much  the  mutual  agreement  of  the  parties, 
and  is  equally  'binding  upon  them,  as  if  express.  (2  Black. 
Com.,  443 ;  Ogden  agt.  Saunders,  12  Wlieat.,  341 j  1  Story 
Com.,  §§11  and  12,  4th  ed.}. 

"  The  notice  in  the  summons  should  be  in  form  of  subdi- 
sion  1,  where  the  action  is  brought  for  the  recovery  of  money 
only  when  payable  by  the  terms  of  the  contract,  whether 
express  or  implied,  even  if  no  more  than  a  legal  duty  or  lia- 
bility imposed  by  statute,  or  declared  by  judgment  of  a 
court;  or  2d  when  the  sum  sued  for  is  certain  in  amount,  or 
capable  of  being  reduced  to  certainty  by  computation 
from  the  terms  of  the  contract."  (People  agt.  Bennett,  6 
Abb.,  349;  Tuttle  agt.  Smithj  6  Abb.,  339;  Tuttle  agt.  Smith, 
14  Hoiv.  Pr.,  395  ;  Davis  agt.  Balis,  6  Abb.,  15  ;  Cobb  agt. 
Dunkin,  19  How.,  193 ;  Croden  agt.  Drew,  3  Diter,  652  j 
Campbell  agt.  Wright,  21  Hoiv.,  9  ;) 

People  agt.  Bennett,  sustained  by  Justices'  EMOTT,  S.  B. 
STRONG,  BIRDSEYE,  DAVIS,  T.  R.  STRONG,  HARRIS,  GOULD, 
HOGEBOOM,T.A.  JOHNSON,  BALCOM,E.  D.  SMITH,  J.  R.  BRADY. 
(2  Till  agt.  Shear.,  N.  Y.  Pr.,  358.) 

Hemson  agt.  Decker  (29  Hoiv.,  3S5),  really  holds  no  fur- 
ther than  that  when  the  summons  is  for  relief,  and  the  com- 
plaint shows  matter  calling  for  relief,  and  that  application 
must  be  made  to  the  court  therefor,  the  complaint  is  not 
made  to  vary  from  the  summons  by  asking  for  a  certain  sum 
of  money,  and  for  such  other  relief  as  the  court  thinks  prop- 
er. The  facts  stated  were  right.  A  portion  of  tlie  demand 
for  judgment,  wrong. 

II.  No  question  of  dispute  arises,  except  upon  the  fourth 
count  of  the  complaint.  It  will  not  be  contended  that  a 
sale  of  goods  at  an  agreed  price,  calls  for  a  summons  for  re- 
lief, in  an  action  for  the  price. 

I  cannot  conceive  upon  what  theory  it  can  be  claimed 
that  in  an  action  on  a  quantum  mcruit  for  labor,  a  relief  sum- 
mons is  proper.  The  plaintiff  alleges  the  services  worth  so 
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much.  The  defendant  may  take  issue  thereon,  that  is  upon 
the  value  alone.  A  failure  to  do  so  admits  the  value  as  al- 
leged by  the  plaintiff,  and  judgment  may  be  entered  without 
any  assessment  by  the  court.  Whereas  in  an  action  for  un- 
liquidated damages  the  defendant  can  take  no  issue  on  the 
amount  of  damages,  and  by  failure  to  ansiver  does  not  admit 
them  as  alleged.  (12  Abb.,  448  ;  35  Barb.,  514  j  12  Abb., 
343  Gregory  agt.  Wright,  11  Abb.,  417.) 

The  true  test  by  which  to  determine  whether  the  sum- 
mons should  be  under  subdivision  1  or  2  of  section  129,  is 
'*  whether  an  answer  disputing  the  amount  due,  without  de- 
nying that  something  was  due,  would  be  good."  If  answered 
affirmatively,  then  the  action  is  for  debt,  and  not  fcr  dama- 
ges, and  judgment  on  failure  to  answer,  is  to  be  entered  on 
application  to  clerk.  (2  Till,  and  Shear.  Pr.,  252  ;  Davis 
agt.  Bates,  6  Abb.  Pr.,  15  ;  Diblee  agt.  Mason,  1  Code  R. 
37.) 

III.  The  argument  that  such  variations  are  harmless  should 
not  be  listened  to.  The  defendant  would  be  called  to  pay 
$10  more  costs  under  this  summons.  Besides  it  is  important 
that  the  two  classes  of  actions  be  kept  distinct.  The  de- 
fendant has  aright  to  know  where  application  for  judgment 
will  be  made,  should  he  neither  demand  copy  complaint, 
nor  answer. 

In  England  by  "  The  Uniformity  of  Process  Act,"  2  W. 
4  ch.,  39,  five  different  forms  of  process  issue.  (3  Chit.  Pr.} 
158.) 

a.  u  The  declaration  must  correspond  with  the  form  of  ac- 
tion specified  in  the  writ,  and  if  the  declaration  is  in  a  dif- 
ferent form  of  action,  it  is  irregular  and  the  court  will  set 
it  aside,  leaving  the  plaintiff  to  declare  on  the  writ,  if  he 
can  do  so,  according  to  his  cause  of  action/'       (Thompson 
agt.  Dicas,  1  Cromp.  and  M.  768  ;    Ward  agt.  Turner,  1  A. 
and  E.,  619;    3  Tyr.,  873  ;  3  Chit.  Pr.,  159,  195,  197.) 

b.  And  the  court  says  '-It  is  better  to  compel  suitors  to 
adhere  to  the  strict  form,  for  otherwise  the  court  would  al- 
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waye  be  discussing  what  deviation  was  allowable."  (Ed- 
wards agt.  Digan,  2  Dowl.,  240 ;  King  agt.  Shiffington,  I 
Cromp.  and  M.,  363;  3  Chit.  Gen.  Pr.,  71,  197.) 

c.  "Infinite  mischief  has  been  produced  by  the  facility  of 
the  courts  in  overruling  errors  in  form,  thereby  encouraging 
carlessness  and  placing  ignorance  too  much  on  a  footing  with 
knowledge.  (EYRE  Cli.  J.  Morgan  agt.  Sargent,  1  Bos.  and 
Pul,  59.) 

"  Permitting  such  deviation  pays  a  bounty  on  negligence." 
(Ld.  LYXDHURST,  Hex  agt.  Calvert,  2  (jromp.  and  M.,  190 ;  3 
Chit.  Pr.,  69.) 

The  complaint  should  be  dismissed  with  costs. 

E.  H.  PRIXDLE,  counsel  for  plaintiff. 

Argued  at  length  that  defendant  was  not  hurt  by  the 
variance,  if  any,  and  that  the  count  for  the  reasonable  worth 
of  plaintiff's  services,  called  for  application  to  the  court  for 
judgment.  He  cited  Cobb  agt.  DunJcin  (19  How.,  193), 
Campbell  agt.  Wright  (29  How.,  3S5,  and  14  Abb.,  364,  23 
How.,  469). 

SUPREME  COURT— COUNTY  OF  CHENANGO. 


CHRISTOPHER  C.  CHAMPLIN       I 

a  f  y     Summons  for  Relief- — 

I  Complaint  fled. 
WILLIAM  DEITZ.  \ 


To  William  Deitz,  defendant. 

You  are  hereby  summoned  to  answer  the  uomplaint  of 
Christopher  C.  Champlin,  plaintiff,  which  will  be  filed  in  the 
office  of  the  clerk  of  Chenango  county,  and  to  serve  a  copy 
of  your  answer  on  the  subscriber  at  his  office,  in  the  village 
of  Sherburne,  N.  Y.,  within  twenty  days  after  the  service  of 
this  summons,  exclusive  of  the  day  of  service,  or  the  plain- 


NEW  YOKE  PRACTICE  REPORTS.        219 

Champlin  agt.  Deitz. 

tiff  will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. 

C.  A.  FULLER, 

Dec.  9,  1SG8.  Plaintiff's  Attorney. 

Copy. 

SUPREME  COURT— CHENAXGO  COUNTY. 


CHRISTOPHER  CHAMPLIN          I 


aat  \     Complaint. 

( 
WILLIAM  DIETZ.  t 


The  plaintiff  complains  of  the  defendant  and  alleges  the 
following  facts  constituting  his  cause  of  action  : 

1.  That  sometime  in  the  year  1864,  the  said  plaintiff  sold 
to  said  defendant,  and  delivered  the  same  at  plaintiff's  barn, 
11,320  pounds  of  hay,   at  the  agreed  price  of  $11.00  per 
2000  pounds,  that  said  defendant  has  never  paid  for  said 
hay,  excepting  the  sum  of  $22.30,  paid  on  account  of  it. 

2.  That  said  defendant  is  indebted  to  said  plaintiff  on  a 
balance  of  $3.25  on  a  pair  of  loots  sold  and  delivered  to  said 
defendant. 

3.  That  said  defendant  is  further  indebted  to  said  plaintiff 
on  account  of  moneys  paid  out  ~by  said  plaintiff"  for  the  benefit 
of  said  defendant,  and  at  his  request  in  the  sum  of  $1.50. 

4.  That  said  defendant   is  indebted  to  said  plaintiff  for 
work,  labor  and  services,   done  and  performed  for  said  de- 
fendant at  his  request,  at  different  times  within  the  last  year, 
for  which  said  services  said  defendant  agreed   to  pay  said 
plaintiff  as  much  as  they  were  ivorth;    that  said  services  were 
reasonably  tvorth  $14.00. 

5.  That  the  said  defendant    is  further  indebted    to  said 
plaintiff  for  8,1S2  pounds  of  hay,  sold  and  delivered  to  said 
defendant,    at  said  plaintiff's  barn,  at  the  agreed  price  of 
$14.00  per  2000  pounds,   said  defendant   having  paid  but 
$22.00  on  said  purchase. 
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Wherefore  plaintiff  demands  judgment  against  said  defend- 
ant for  tlie  sum  of  $100.00  with  interest  on  said  demand 
from  the  date  payment  on  them  was  due,  with  the  costs  of 
this  action. 

C.  A.  FULLER, 

Plaintiff 's  Attorney. 
Chcnango  County,  ss. : 

Christopher  C.  Champlin,  the  plaintiff  in  this  action,  being 
duly  sworn,  says :  the  foregoing  complaint  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

Sworn  to,  before  me,  this  18th  day  of  December,  1868. 

H.  BRIGGS, 
Justice  of  the  Peace. 

IN  THE  SUPREME  COURT  OF  CHENANGO  COUNTY. 


CHRISTOPHER  C.  CHAMPLIN       J 

Notice  of  motion. 


WILLIAM  DEITZ. 


\ 


SIR  : — Please  to  take  notice  that  upon  the  summons  and 
complaint  in  this  action,  or  copies  thereof,  and  upon  the 
affidavit  of  William  Deitz,  a  copy  whereof  will  be  hereafter 
served  on  you,  a  motion  will  be  made  at  the  next  special 
term  of  this  court,  appointed  to  be  held  at  the  court  house, 
in  the  village  of  Norwich,  in  and  for  the  county  of  Chen- 
ango,  on  the  third  Monday  in  February,  1869,  at  the  open- 
ing of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order,  that  the  plaintiff's  complaint 
herein,  be  dimissed  with  costs,  upon  the  ground  of  the  fol- 
lowing irregularity,  viz : 

1st.  That  the  complaint  disagrees  with  the  summons 
herein. 
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2d.  That  the  summons  is  for  relief,  under  subdivision  two 
of  section  one  hundred  and  twenty-nine  of  the  N.  Y.  Code, 
and  that  the  complaint  is  for  money,  under  subdivision  one 
of  the  same  section. 

3d.  That  the  complaint  disagrees  with  the  summons  in 
this,  to  wit :  that  the  summons  is  for  relief,  and  the  com- 
plaint for  money — or  for  such  other  and  further  order  and 
relief  in  the  premises  as  shall  be  equitable  and  jnst. 

Dated  this  14th  January,  1869.  Yours,  &c. 

D.  L.  ATKYNS,  attorney  for  defendant, 
To  CHARLES  A.  FULLER,  Esq.,  attorney  for  plaintiff. 

At  a  special  term  of  the  supreme  court,  held  in  and  for 
the  county  of  Chenango,  at  the  court  house  in  the  village  of 
Norwich,  on  the  15  of  February,  1869. 

Present : — Hon.  RANSOM  BALCOM,  Justice. 

CHRISTOPHER  C.  CHAMPLIN. 

agt. 
WILLIAM  DEITZ. 


On  reading  and  filing  affidavit  of  William  Deitz,  the  de- 
fendant herein,  and  notice  of  motion,  that  the  complaint 
herein  be  dismissed  with  costs,  for  the  reason  that  it  disa- 
grees with  the  summons,  and  after  hearing  Mr.  Atkyns  for 
the  motion,  and  E.  H.  Prindle  of  counsel  for  the  plaintiff  in 
opposition  thereto : 

Ordered  that  the  said  motion  be,  and  the  same  is  hereby 
granted  with  ten  dollars  costs. 

And  it  is  further  ordered,  that  on  the  payment  of  the 
said  costs,  the  plaintiff  may, within  ten  days  after  service  of 
a  copy  of  this  order,  amend  his  summons  herein,  and  that 
if  such  amendment  is  made,  the  defendant  may  have  ten 
days  after  the  service  of  a  copy  thereof,  in  which  to  answer 
the  complaint  herein. 

No  written  opinion  was  given. 
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N.  Y.  SUPERIOR  COURT. 

ANDREW  L.  IRELAND,  respondent  agt.  WILLIAM  H.  NICHOLS 

et.  al.j  appellants. 
X. 

A  receiver  may  be  appointed  in  an  action  for  the  recovery  of  possession  of  real  estate, 
and  damages  for  the  withholding  of  the  same.  (This  is  adverse  to  Thompson  agt. 
Sherrard,  35  Barb.,  593.) 

Where  the  plaintiff  prosecutes  his  action  for  the  possession  of  premises,  on  the 
ground  that  the  premises  have  been  sub-let  by  the  lessee  contrary  to  the  terms  of 
the  lease,  thereby  involving  a.  forfeiture  of  the  lease,  he  does  not  waive  this  legal 
cause  of  action  by  claiming  the  equitable  relief  of  the  appointment  of  the  receiver, 
to  receive  the  rents  and  profits  of  the  premises  and  to  prevent  waste  during  the 
remainder  of  the  term. 

V 

February  General  Term,  1869. 

Before  BARBOUR,  cheif  justice,  McCuNN  &  FITHIAN,  J.  J. 

THIS  is  an  action  to  recover  possession  of  real  property. 
,  ••>  The  complaint  alleges  that  plaintiff  being  the  owner  of  the 
premises,  leased  the  same  for  a  term  of  years  to  the  defend- 
ant Nichols  by  lease,  with  covenants  against  under-letting, 
unless  by  the  consent  in  writing  of  the  lessor.  That  defen- 
dant under-let  the  whole  to  the  other  defendants  without 
any  permission  whatever  of  his  landlord.  Whereupon  he 
demands  judgment  of  forfeiture  of  the  lease  and  delivery  of 
possession  of  the  premises  and  damages  for  the  withholding 
thereof  in  double  the  value  of  the  use  and  occupation. 

The  defendant  in  his  answer  admits  the  under-letting,  but 
alleges  that  plaintiff  had  waived  the  forfeiture  by  accepting 
rent  after  and  with  the  knowledge  of  the  sub-letting. 
Thereupon,  upon  the  pleadings  and  affidavits  showing  all 
the  defendants  to  be  irresponsible,  and  that  defendant  Nichols 
had  threatened  waste  in  the  premises  by  removing  water 
pipes,  &c.,  and  that  the  rents  and  profits  were  in  danger  of 
tieing  lost,  &c.,  the  plaintiff  moved  the  court  at  special  term 
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for  the  appointment  of  a  receiver  of  the  rents  and  profits  of 
the  premises  pending  this  litigation. 

The  justice  at  special  term  granted  the  motion  and  ap- 
pointed a  receiver — from  this  order  defendant  appeals. 

D.  P.  WALDEN,  for  defendant,  appellant. 

This  is  an  action  of  ejectment  brought  by  a  landlord 
claiming  a  forfeiture  of  his  tenant's  lease  by  reason  of  a 
breach  of  contract. 

The  action  is  against  the  tenant  and  the  under  tenants  in 
possession. 

The  order  is  for  the  appointment  of  a  receiver  to  collect 
the  rents  from  the  under  tenants  during  the  litigation,  and 
an  injunction  against  the  lessee. 

The  defendant's  answer  denies  that  he  is  unlawfully  with- 
holding possession,  and  avers  an  affirmance  of  the  lease,  and 
a  waiver  of  the  forfeiture  on  the  part  of  the  landlord. 

The  order  was  granted  December,  1868. 

I.  A  receiver  will  not  be  appointed  in  an  action  of  eject- 
ment ;  it  is  not  consistent  with  the  nature  of  the  action  and 
the  relief  sought,  or  with  the  provisions  of  the  Revised 
Statutes,  (2  E.  S.,  309,  §£  36,  37,  3S,)  declaring  and  re- 
stricting the  force  and  effect  of  judgments  in  such  actions, 
even  as  between  the  parties.  (Thompson  agt.  Sherrard,  12 
Abb.,  E.,  427;  Per  SUTHERLAND,  <7.,432,  S.C.  35  Barb.,  593 
594;  See  also  Cofcr  agt.  Eckerson,  6  Iowa,  (Clarke),  502; 
Per  UNDERWOOD,  J.,p.  504.) 

The  case  of  People  and  Taylor  agt.  The  Mayor,  (10  Abb., 
Ill),  was  decided  in  185S,  prior  to  case  of  Thompson  agt. 
Sherrard,  and  in  that  case  the  order  appointing  the  receiver 
was  reversed. 

II.  A  receiver  will  not  be  appointed  in  such  action  where 
it  is  brought  against  both  the  tenant  and  sub-tenants ;  for 
the  collection  of  the  rents  from  the  sub-tenants  would  be  a 
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recognition  of  the  principal  defendant's  right  to  lease  the 
land. 

You  cannot  collect  rent  of  the  sub-tenants  and  at  the 
same  time  declare  them  trespassers.  (The  People  agt.  Mayor, 
10  Abb.,  115;  Per  MULLIN,  J.) 

III.  The  appointment  of  a  receiver  could  only  be  upon 
the  theory  that  if  the  plaintiff  recovered,  he  would  be  en- 
titled to  the  precise  rents  payable  by  the  tenants  as  dam- 
ages ;  this  is  not  so ;  the  claim  is  for  mesne  profits,  and  it  is 
against  the  defendants  as  trespassers.  (SUTHERLAND,  J.,  432, 
433.) 

IV.  The  case  does  not  "  establish  an  apparent  right  to 
the  property"  in  the  plaintiff. 

The  defendant  shows  an  affirmance  of  the  tenancy  after 
the  under-letting,  and  that  the  forfeiture  was  waived  by  the 
receipt  of  rent  subsequently  accruing,  which  rent  was  re- 
ceived with  full  knowledge.  (I  Sand.,  287,  d. ;  BkecJcer 
agt.  Smith,  13  Wend.,  530;  Hunter  agt.  Osterhoudt,  11  Barb., 
33  ;  Manice  agt.  Millen,  26  Barb.,  41 ;  Keeler  agt.  Davis,  5 
Duer,  507.) 

Where  the  legal  title  in  the  plaintiff  is  doubtful,  a  court  of 
equity  will  not  appoint  a  receiver.  (1  Barb.,  Ch.  Pr.,  655; 
1  Van  Santvoord  Eq.  Pr.,  385,  3S6 ;  Edwards  on  Eeceivers, 
364 ;  2  Story  Eq.  Juris.,  §  828.) 

V.  This  application  is  addressed  to  the  equitable  powers 
of  this  court :  those  rights  which  the  court  exercises  as  a 
court  of  chancery.      (Folsom  agt.  Evans,  5  Minnesota  E., 
418.) 

And  it  is  an  anomaly  that  a  court  of  equity  should  be  ap- 
pealed to,  to  assist  a  plaintiff  in  his  efforts  to  take  advan- 
tage of  a  forfeiture. 

Equity  abhors  forfeitures,  and  always  relieves  against 
them,  when  possible  to  do  so;  and  a  lessor  cannot,  in  an 
action  where  he  seeks  to  forfeit  a  lease,  have  any  equitable 
relief;  the  claim  of  forfeiture  is  totally  inconsistent  with  any 
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equitable  relief.     (Linden  agt.  Hepburn,  3  Sanclf.,  668 ;  Pr. 
SANDFORD,  «7.,  670,  <#c.) 

VI.  There  is  not  the  least  pretence  of  equity  on  the  part 
of  the  plaintiff,  and  his  moving  papers  show  that  he  is  not 
entitled  to  any  consideration. 

1.  The  affidavit  of  the  agent  shows,  that  from  the  first  he 
knew  that  the  house  was  sub-let  by  the  defendant,  that  he 
was  told  from  time  to  time  that  the  defendant  could  not  get 
his  rent  from  his  sub-tenants,  and  notwithstanding  this,  he 
received  the  rent. 

2.  That  the  defendant's  ability  to  pay  has  not  been  here- 
tofore questioned,  on  the  contrary,  he  has  paid  his  rent  in 
full,  and  defendant  shows  that  he  has  paid  up  to  November 
1,  1868. 

3.  The  plaintiff,  through  his  agent,  was  so  well  satisfied 
with  defendant's  responsibility,  that  he  was  willing  to  give 
him  a  new  lease  at  an  advanced  rent. 

4.  The  whole  proceeding  is  an  unjust  attempt  to  take  ad- 
vantage of  a  printed  clause  in  the  lease,  inconsistent  with 
the  object  of  the  letting  and  the  intentions  of  both  parties, 
and  is  now  resorted  to  for  the  purpose  of  extorting  more 
rent  from  the  defendant. 

5.  The  forfeiture,  if  any,  has  been  waived. 

VII.  The  plaintiff  should  not  be  assisted  in  any  way  by 
the  equitable  powers  of  the  court,  if  by  a  strict,  hard,  legal 
action,  he  can  recover  possession,  he  must  do  so — but  he 
should  be  left  to  his  strict  legal  rights. 

VIII.  The  order  should  be  reversed  with  costs. 

IRA  D.  WARREN,  for  plaintiff,  respondent. 

This  is  an  action  brought  to  recover  possession  of  a  house 
and  lot  leased  by  the  plaintiff  to  the  defendant,  Nichols,  for 
the  violation  of  a  covenant  or  condition  on  the  part  of  the 
lessee  not  to  "  under-let  the  whole  or  any  portion  of  the 
premises  without  the  written  consent  of  the  landlord." 
Vox,  XXXVIL  15 
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The  defendant  Nichols,  underlet  the  whole  premises  to 
different  parties,  and  left  the  premises  himself. 

The  under-letting  without  the  landlord's  consent  is  ad- 
mitted by  the  answer,  and  he  alleges  that  the  plaintiff 
waived  a  forfeiture. 

The  plaintiff  made  a  motion  on  the  complaint  and  answer, 
and  an  affidavit  showing  that  the  defendant  Nichols,  is  in- 
solvent, and  that  plaintiff  will  lose  the  rent  if  Nichols  is 
allowed  to  receive  it  during  the  pendency  of  the  suit,  asking 
that  a  receiver  be  appointed  to  collect  and  receive  the  rent 
of  the  premises  from  the  various  tenants  in  possession  of  the 
premises. 

The  defendant  Nichols  does  not  occupy  any  portion  of  the 
premises, 

The  court  below  granted  the  motion,  and  appointed  An- 
drew J.  Smith  receiver,  and  from  the  order  appointing  the 
receiver  this  appeal  is  taken. 

I.  This  is  an  action  to  recover  possession  of  a  piece  of 
real  estate.  The  Code  provides  that  a  receiver  may  be  ap- 
pointed. 

"  Before  judgment,  on  the  applisation  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  in  pos- 
session of  an  adverse  party,  and  the  property,  or  its  rents 
and  profits,  are  in  danger  of  being  lost  or  materially  injured 
or  impaired,  except  in  cases  where  judgment  upon  failure  to 
answer  be  had  without  application  to  the  court."  (Code 
§  244,  subdivision  1.) 

This  case  is  not  included  in  the  exception  mentioned  in 
this  subdivision.  We  do  establish  our  right  to  the  property 
which  is  the  subject  of  the  action,  fully  and  beyond  question. 
He  admits  that  he  underlet,  without  the  consent  of  the 
landlord:  this  is  enough  to  entitle  the  plaintiff  to  recover. 
(Lawrence  agt.  Williams,  I  Duer,  5S5  ;  2  Blackstone,  247, 
274;  4  Kent,  113;  BurriWs  Law  Die.  vol.  1,  page  507,  title 
Forfeiture.) 
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He  alleges,  however,  that  the  landlord's  agent,  with  full 
knowledge  of  the  fact,  received  rent  up  to  the  1st  of 
November,  1868,  when  he  refused  to  receive  any  more. 

This  was  a  continuing  breach  of  this  covenant  against  un- 
der-letting, and  even  if  the  landlord  received  rent  until  No- 
vember 1st,  as  alleged,  yet  he  had  a  right  to  commence  his 
action  on  the  9th  of  November  for  a  breach. 

"  Receiving  rent  to  the  first  day  of  November  would  vali- 
date the  lease  up  to  that  time,  but  will  not  operate  as  a 
waiver  of  a  forfeiture  incurred  by  continuing  the  original 
cause  of  the  forfeiture  after  the  day  on  which  the  rent  re- 
ceived fell  due."  (Jackson  agt.  Allen,  3  Cowen,  221 ; 
BleecJcer  agt.  Smith,  13  Wend.,  530. 

We  therefore  show  not  only  an  apparent  rigid  to  the 
property  in  suit,  but  an  absolute  right. 

We  show  by  affidavit,  that  the  rents  and  profits  are  in 
danger  of  being  lost,  and  that  the  premises  are  "in  danger 
of  being  materially  injured  and  impaired"  by  his  removing 
gas-fixtures  and  water-pipes,  &c. 

We  say,  therefore,  that  we  are  within  the  exact  language 
of  this  section  of  the  Code,  and  are  entitled  to  a  receiver. 

II.  In  this  case  the  defendant,  Nichols,  is  not  in  possession 
of  any  part  of  the  premises. 

The  receiver  is  therefore  to  collect  only  the  rent  of  the 
sub-tenants.  The  landlord,  Nichols,  is  alone  served  with  pro- 
cess. The  question  has  been  decided  by  the  supreme  court, 
general  term,  in  this  district,  holding  that  where  it  appeared 
that  the  tenant  was  insolvent,  a  receiver  would  be  appoint- 
ed. (Tfllinghosffs  and  Sherman's  Practice,  vol.  1,  738 ;  8  Ab- 
bott's Practice  E.,  7  ;  The  People  and  Taylor  agt.  The  Mayor, 
10  Abb.,  111.) 

There  is  a  marked  distinction  between  the  case  at  bar  and 
the  case  of  Thompson  agt.  Sherrard.  In  that  case  the  action 
was  against  the  lessee,  he  being  personally  in  possession  of 
the  premises. 
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In  that  case  the  receiver  would  be  obliged  to  fix  the 
amount  the  defendant  must  pay,  and  his  own  occupation 
could  not,  within  this  section  of  the  Code,  be  considered 
"  rents  and  profits" 

That  is  entirely  a  different  case  from  this,  as  Nichols  oc- 
cupies no  part  of  these  premises,  and  the  appointment  of  a 
receiver  affirms  nothing  as  to  him. 

Judge  SUTHERLAND'S  opinion  seems  to  be  based  on  the 
fact  that  this  is  an  action  of  ejectment,  and  therefore  under 
the  Revised  Statutes,  if  the  plaintifi  succeeds  the  defendant 
may  have  the  judgment  vacated  and  a  new  trial,  and  therefore 
another  receiver  may  be  appointed. 

I  cannot  see  how  this  reasoning  can  affect  a  parties  rights 
to  a  receiver ;  he  has  established  an  apparent  right  to  the 
property,  and  under  the  Code  is  entitled  to  have  the  rents 
and  isssue  protected. 

There  is  no  such  thing  as  an  action  of  ejectment  now. 
The  party  states  the  facts  and  the  court  grants  all  the  relief 
the  plaintiff  is  entitled  to,  both  legal  and  equitable. 

The  mesne  profits  is  the  rent  of  the  premise,  if  re-let,  or 
their  value  if  occupied  by  the  party  himself. 

Old  forms  of  action  and  all  the  old  names  of  actions  were 
supposed  to  have  been  consigned  to  everlasting  oblivion  by 
the  Code,  except  as  some  judicial  antiquarian  should  at  some 
future  day  unearth  them  as  curiosities  to  illustrate  the  curi- 
ous phases  of  the  human  mind  in  the  days,  when,  with  all 
their  absurd  technicalities  they  were  considered  the  perfect- 
ion of  human  reason. 

Now  a  party  states  his  facts,  and  on  these  facts  he  can  ask 
the  court  for  any  relief  to  which  he  is  entitled,  whether  le- 
gal or  equitable.  It  is  hardly  safe  to  now  determine  what 
that  relief  is  by  the  dim  shadows  of  old  names,  and  old 
forms,  long  since  abolished.  The  learned  judge  who  deci- 
ded that  case,  was  wrong  however  in  assuming  that  no  re- 
ceiver could  be  appointed  in  such  an  action,  to  recover  the 
possession  of  real  estate,  before  the  Code. 
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It  is  true  parties  then  had  to  resort  to  the  court  of  chan- 
cery in  order  to  obtain  a  receiver.  We  are  in  a  court  of 
chancery,  and  whatever  relief  the  facts  warrant  we  are  en- 
titled to.  (Willis  agt.  Corlies,  2  Edwards  Ch.,  281 ;  Payne 
agt.  Atterbury,  Harrington's  Ch.,  414 ;  Botkm  agt.  Wood,  2 
Jac.  and  TF.,  236.) 

Where  the  fund  was  in  danger  by  the  insolvency  of  a  par- 
ty, a  receiver  was  always  appointed.  (Harbour's  Ch.  Prac- 
tice, vol.  1,  665  ;  Tillinghast's  and  Sherman's  Practice,  vol.  1, 
738;  Talbot  agt.  Scott,  4  Kay  and  Johns.,  Ill;  Tree  agt. 
Hmde,  6  Mad.  Ch.  E.,  7.) 

It  seems  the  height  of  absurdity,  where  a  landlord  has 
leased  a  house  to  a  tenant  who  is,  or  becomes,  insolvent,  and 
who  has  forfeited  his  lease,  or  whose  lease  has  terminated 
for  any  other  reason,  to  hold  that  that  insolvent  tenant  can 
go  on  collecting  the  rents  of  the  premises  which  belong  to 
the  landlord,  until  the  landlord  can  get  his  case  heard  and 
decided  by  the  courts  on  a  trial,  and  that,  too,  in  a  case 
where  he  will  lose  his  whole  rent  so  collected  by  the  tenant. 

This  section  of  the  Code,  if  it  means  anything,  applies  to 
just  such  a  case  as  this. 

III.  The  defendant,  Nichols,  threatens  to  remove  the  cro- 
ton  water  pipe  and  gas  pipes.     This  act  alone  is  enough  to 
justify  a  receiver  on  the  other  ground  mentioned  in  this  sec- 
tion of  the  Code,  that  the  property  will  be  "  materially  in- 
jured." 

This  ground  has  been  held  sufficient,  independent  of  this 
provision  of  the  Code.  (Talbot  agt.  Scott,  Kay  and  Johns., 
133,  126.) 

IV.  We  ask  that  this  order  be  affirmed  with  costs. 

By  the  court.  FITHIAN,  J.  I  am  of  opinion  that  on  the  ap- 
plication for  the  appointment  of  a  receiver,  the  plaintiff  es- 
tablished a  sufficient  "  apparent  right  to  profits  "  to  entitle 
him  to  a  receiver,  provided  this  be  a  case  in  which  a  receiv- 
er can  be  appointed  at  all.  The  plaintiff's  title  is  admitted, 
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and  the  alleged  acts  of  forfeiture  are  admitted.  The  defense 
consisting  of  affirmative  allegations  of  waiver.  Upon  the 
pleadings  on  the  trial,  plaintiff  would  be  entitled  to  rest 
without  proof,  and  demand  judgment  in  his  favor,  unless 
defendant  could  affirmatively  show  a  defense  ;  certainly  no 
mere  "apparent  rigkt"  could  be  shown  in  any  case  where 
was  an  issue  of  fact.  So  if  this  is  a  case  where  a  receiver 
can  be  appointed  at  all  the  discretion  of  the  justice  appoint- 
ing in  respect  to  whether  under  all  the  circumstances  of  the 
case  it  \\as  just  and  equitable  to  appoint  one,  should  not  be 
interfered  with. 

The  first  question  to  be  determined  here,  is  whether  a  re- 
ceiver can  be  legally  appointed  in  an  action  for  the  recovery 
of  the  possession  of  real  estate,  and  damages  for  the  with- 
holding of  the  same. 

It  is  claimed,  and  authorities  are  cited  to  sustain* it,  that 
a  receiver  could  never  be  appointed  in  a  purely  leg*al  action. 
That  such  an  officer  could  be  nominated  only  in  actions  of 
equitable  cognizance.  This  was  true  before  the  Code.  A 
receiver  and  an  injunction  were  remedies  or  instrumentalities 
pertaining  exclusively  to  courts  of  equity.  Now,  however, 
both  legal  and  equitable  jurisdiction  are  vested  in  the  same 
courts  and  officers.  And  all  distinctions  between  legal  and 
equitable  actions  (as  it  regards  forms)  are  abolished. 

The  legislature  could  not  of  course  destroy  the  essential 
distinctions  between  legal  and  equitable  principles.  But  it 
can,  and  has  to  a  very  considerable  extent  permitted  both 
legal  and  equitable  principles  to  be  asserted  and  invoked  in 
one  and  the  same  cause  of  action  ;  and  many  of  the  remedies 
which  before  the  Code  pertained  exclusively  to  actions 
brought  to  assert  purely  equitable  rights  and  remedies,  are 
now  made  applicable  generally  to  actions  of  legal  as  well  as 
equitable  cognizance.  Indeed  it  could  hardly  be  otherwise, 
as  we  now  have  but  one  form  of  action,  in  which  to  assert 
all  remedies  known  to  the  laws  and  the  courts. 
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It  seems  to  be  the  design  of  the  Code,  as  far  as  practica- 
ble, to  make  those  formerly  distinct  remedies,  common  to  all 
actions  where  the  facts  bring  the  case  within  the  provisions 
of  the  statute,  but  particularly  so  in  respect  to  those  reme- 
dies designated  "  provisional"  in  the  language  of  section  244 
of  the  Code,  which  is  very  clear,  explicit  and  unequivocal. 
A  receiver  may  be  appointed  before  judgment  in  any  action  ; 
and  "  on  application  of  either  party,  who  establishes  an  ap- 
parent right  to  property  which  is  the  subject  of  the  action, 
and  which  is  in  the  possession  of  the  adverse  party,  and  the 
property,  or  its  rents  and  profits,  are  in  danger  of  being  lost 
or  materially  injured,  or  impaired."  This  language  is  broad 
and  general.  It  is  impossible  without  interpolating  quali- 
fying words  into  the  statute,  to  restrict  the  power  of  ap- 
pointment to  any  particular  kind  of  action  or  relief.  It  ap- 
plies to  all  and  every  action  where  property  (of  any  kind)  is 
the  aubject.  And  the  express  mention  of  "  rents  and  pro- 
fits," shows  that  real  "property"  was  intended  to  be  inclu- 
ded. I  do  not  therefore  understand  that  the  supreme  court 
in  the  case  of  Thompson  agt.  Shcrrard,  ct  al.  (35  Sari.,  593), 
intended  to  question  the  power  of  the  court  to  appoint  a 
a  receiver  of  rents  and  profits,  pendente  lite,  in  an  action  for 
the  recovery  of  real  estate,  but  intended  only  to  deny  the 
propriety  and  regularity  of  such  appointment  in  such  cases. 
With  all  respect  for  the  learned  judge  who  delivered  the 
opinion  in  that  case,  I  am  unable  to  concur  in  the  decision. 
It  is  said  that  such  an  order  is  u  inconsistent  with  the  na- 
ture of  the  action  and  the  relief  sought."  In  my  opinion 
the  statute  has  determined  that  matter,  and  has  declared  that 
the  appointment  of  a  receiver  is  consistent  with  the  nature 
of  such  an  action.  The  action  is  for  the  recovery  of  real 
property  alleged  to  be  wrongfully  withheld  from  the  plain- 
tiff, and  as  an  incident  to  his  recovery  (if  he  should  succeed) 
the  law  awards  him  certain  moneys,  which  have  been  called 
the  damages  which  plaintiff  has  sustained  by  reason  of  the 
withholding  of  his  property,  but  the  measure  of  these  dam- 
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ages  is  as  fixed  and  certain  as  it  would  be  in  a  civil  action 
for  use  and  occupation  of  premises. 

The  statute  provides  that  a  plaintiff  recovering  in  eject- 
ment "  shall  also  be  entitled  to  recover  damages  for  the  rents 
and  profits  of  the  premises  recovered,"  and  in  case  of  a  sep- 
arate action  for  such  rents  and  profits,  the  statute  is  that  the 
''jury  shall  assess  plaintiff's  damages  to  the  amount  of  the 
mesne  profits  received  by  the  defendant  since  he  entered  in- 
to possession  of  the  premises." 

Now  in  this  case  we  have  a  tenement  house  which  plain- 
tiff claims  to  be  wrongfully  withheld  from  him  by  the  de- 
fendants, and  the  possession  of  which  he  seeks  to  recover. 

The  "  rents  and  profits,"  or  u  mesne  profits,"  of  those 
premises  are  just  what  those  defendants  ought  to  pay  for 
use  and  occupation  during  the  time  of  the  wrongful  with- 
holding, and  what  they  have  agreed  among  themselves  to 
be  a  fair  price  for  such  use  and  occupation,  certainly  ought 
to  fix  the  il  rents  and  profits"  and  "  measure  "  of  plaintiff's 
damages,  at  least  as  against  the  defendants  themselves,  and 
these  rents  and  profits  at  the  lowest ;  the  law  gives  the 
plaintiff  an  absolute  right  to  recover  in  case  he  succeeds. 
The  plaintiff  here  shows  an  li  apparent  right  to  the  property 
and  shows  that  all  the  defendants  are  insolvent,  and  conse- 
quently that  these  "  rents  and  profits  "  to  which  he  is  enti- 
tled, if  he  recovers,  "  are  in  danger  of  being  wholly  lost." 

He-brings  himself  within  the  express  language  of  the  Code. 
And  I  see  no  impropriety  in  the  court  appointing  an  officer 
to  take  and  hold  these  "  mesne  profits "  during  the  litiga- 
tion, to  be  eventually  paid  to  the  prevailing  party.  Aside 
from  Nichols  none  of  the  defendants  could  complain,  for  it  is 
immaterial  to  whom  they  pay,  so  as  they  are  protected  in 
payment,  and  Nichols  should  not  be  heard  to  complain,  for 
if  he  succeeds  he  will  take  the  u  rents  and  profits  from  the 
receiver,  while  if  he  fails  he  has  no  right  (being  insolvent) 
to  put  the  plaintiff  in  peril  of  losing  the  "  mesne  profits." 


NEW  YORK  PRACTICE  REPORTS.        233 

Ireland  agt.  Nichols. 

The  objection  as  to  what  is  to  become  of  the  "  rents  n  in 
the  hands  of  the  receiver  during  the  three  years  in  which 
the  defendant  (if  defeated  on  the  first  trial)  has  to  demand 
another  trial,  seems  to  me  to  have  no  force.  Suppose  no 
receiver  is  appointed  and  the  plaintiff  has  a  verdict.  In  such 
case,  if  defendant  does  not  at  once  demand  a  new  trial  and 
stay  plaintiff's  proceedings,  a  writ  of  possession  would 
issue  to  put  plaintiff  in  possession,  and  he  would  then  take 
and  hold  the  "  rents  and  profits"  during  the  subsequent  liti- 
gation which  would  certainly  be  as  bad  for  the  defendants  as 
to  have  a  receiver  hold  them. 

The  remaining  question  in  the  case,  is  as  to  the  effect  of 
the  plaintiff's  application  for  a  receiver  of  "rents  "  upon  his 
right  of  action  for  a  forfeiture?  It  is  claimed  by  defendant's 
counsel,  that  the  plaintiff's  cause  of  action  being  founded 
solely  upon  the  alleged  wrongful  act  of  such  defendant  in 
sub-letting  these  premises,  if  the  plaintiff,  now  through  a  re- 
ceiver, seeks  to  collect  and  hold  the  rents  agreed  to  be 
paid  by  the  sub-tenants,  that  would  be  tantamount  to  a  sat- 
isfaction and  enforcement  of  the  sub-leases  and  wholly  de- 
feat plaintiff's  cause  of  action.  On  the  argument  I  was 
strongly  impressed  with  the  force  of  this  objection.  But 
subsequent  reflection  and  examination  has  changed  that  im- 
pression. 

A  party  may  always  waive  or  abandon  a  claim  or  right  of 
action  existing  in  his  favor.  This  may  be  by  express  assent 
or  by  implication  arising  from  acts  which  are  wholly  irrec- 
onciable  with  any  attempt  or  proceeding  to  enforce  the  right. 
For  example,  if  the  plaintiff  here  should  attempt  to  compel 
an  assignment  to  him  of  the  sub-leases,  and  succeeding  in 
that,  should  attempt  to  enforce  them  as  valid  subsisting  con- 
tracts as  between  him  and  the  lesses,  this  would  be  such  a 
clear  and  manifest  ratification  of  the  act  of  sub-letting  as  to 
estop  plaintiff  from  insisting  upon  any  forfeiture  of  the 
principal  lease,  because  of  the  under-letting.  But  such  is 
not  the  case  in  this  action. 
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The  plaintiff  is  proceeding  in  a  legal  manner  to  enforce  his 
alleged  right  of  forfeiture.  He  is  constantly  demanding  the 
possession  of  these  premises  and  treating  the  defendants  as 
wrong  doers  for  withholding  them  from  him.  If  he  suc- 
ceeds he  is  entitled  to  recover  and  have  the  value  of  the  fair 
rental  of  these  premises  during  the  time  they  are  withheld 
from  him.  This  rental  is  being  paid  to  and  received  by  one 
of  the  defendants  (Nichols). 

As  between  Nichols  and  the  other  defendants  these  "rents 
and  profits  "  are  monies  due  upon  a  contract,  as  between 
plaintiff  and  the  defendants  they  are  "mesne  profits  "  which 
plaintiff  (if  successsful)  has  a  right  by  law  to  recover  and 
have  as  the  rental  value  of  the  premises  while  they  are  with- 
held from  him  ;  and  when  it  is  made  to  appear  that  these 
'•rents  and  profits"  are  in  danger  of  being  lost  or  impaired, 
the  Code  expressly  authorizes  the  court  on  ''application"  of 
the  plaintiff,  to  take  and  hold  by  its  receiver  these  "  rents 
and  profits  "  for  the  benefit  of  the  party  ultimately  entitled. 

The  lease  gives  the  party  the  right  to  avail  himself  of 
loth  these  remedies  in  the  same  proceeding.  The  one  being 
"provisional"  and  the  other  final. 

It  would  therefore  in  my  opinion  be  a  perversion  of  jus- 
tice, to  hold  that  the  act  of  pursuing  both  these  remedies, 
was  a  defeat  by  waiver  of  the  cause  of  action. 

The  order  appealed  from  should  be  affirmed  with  costs. 

BARBOUK,  Ch.  J.,  concurred. 
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SUPREME  COURT. 


JOSEPH  BENNINGHOFF  agt.  THOMAS  OSWELL. 


Where  a  person  is  improperly  arrested  on  an  alleged  criminal  charge  committed  in 
Canada,  and  is  detained  under  such  arrest  for  the  probable  purpose  of  compelling 
him  to  settle  a  demand  claimed  to  have  been  fraudulently  made  in  Canada,  and 
such  purpose  proving  ineffectual,  an  order  of  arrest  in  a  civil  action  is  obtained 
and  he  is  arrested  under  it  : 

Held  a  clear  abuse  of  the  process  of  the  laic,  which  cannot  be  sanctioned  by  the 
court.  Order  of  arrest  set  aside  with  costs. 


Chautauqua  Special  Term,  1SGS. 

MOTION  to  discharge  defendant  from  arrest. 

H.  A.  SWARTZ  and  W.  W.  HOLT,  for  defendant. 
C.  D.  MURRAY,  for  plaintiff. 

DANIELS,  J.  As  the  offense  of  the  defendant  was  com- 
mitted in  the  province  of  Canada,  and  he  was  in  no  way 
amenable  for  it  under  the  laws  of  this  state,  his  arrest  and 
detention  upon  the  criminal  process  issued  in  the  county  of 
Chautauqua  must  have  been  made  for  some  other  purpose 
than  his  prosecution  and  punishment  as  a  criminal.  The 
probabilities  are,  that  it  was  for  the  purpose  of  coercing  him 
into  a  compromise  or  adjustment  of  the  plaintiff's  demand, 
for  the  money  he  alleged  had  been  obtained  from  him  by  the 
defendant  by  means  of  the  fraudulent  representations  made 
by  him,  at  St.  Catherines  in  Canada.  After  that  was  dis- 
covered to  be  ineffectual,  the  defendant  appears  to  have  been 
detained  in  custody  under  the  same  process,  until  an  order 
for  his  arrest  in  a  civil  action  could  be  obtained,  and  his  ar- 
rest could  be,  and  was,  made  under  it. 

This  was  a  clear  abuse  of  the  process  of  the  law,  and  the 
arrest  made   by  means  of  it  should   not  therefore  be  sane- 
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tioned  by  the  court  under  whose  order  it  was  accomplished. 
(Wells  agt.  Gurney,  8  Bar.  and  Cress.,  769;  15  Eng.  Com. 
Laiv,  336 ;  SmUing  agt.  Watrous,  2  Paige,  314 ;  Williams 
agt.  Bacotij  10  Wend.,  636;  Carpenter  agt.  Spooner,  2  Sand., 
717  ;  Goupil  agt.  Simonson,  3  J.&&.,  474.) 

The  motion  to  set  aside  the  arrest   must   therefore  be 
granted  with  $10  costs. 
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N.  Y.  SUPERIOR  COURT. 
PAULINA  AARON  agt.  MAYER  BAUM  and  another. 

The  interposition  of  a  court  of  equity  to  restrain  summary  proceedings  has  never 
been  invoked  except  by  a  tenant  or  other  parly  to  the  proceedings,  and  then  only 
on  the  ground  of  fraud  or  surprise,  or  of  some  equitable  title  that  could  not  be  set 
up  at  law. 

A  stranger,  that  is,  not  a  party  to  the  proceedings,  caunot  obtain  an  injunction  upon 
the  allegation  merely,  that  he  is  in  danger  of  having  his  possession  disturbed. 
( This  argrees  with  Marry  agt.  James,  ante,  p.  5'2. ) 

Special  Term,  March,  1868. 

THIS  action  was  brought  to  obtain  an  injunction  to  re- 
strain the  prosecution  of  summary  proceedings  under  the 
landlord  and  tenant  act.  Proceedings  under  such  act  were 
instituted  before  the  city  judge  by  the  above  defendants, 
claiming  to  be  landlords  of  the  premises  known  as  No.  30 
Oliver  street,  in  this  city,  against  one  Levi  Aaron.  Pending 
such  proceedings,  the  plaintiff  commenced  an  action  in  this 
court  against  these  defendants,  praying  for  an  injunction  re- 
straining the  further  prosecution  of  such  proceedings  and  a 
temporary  injunction-was  granted. 

The  action  was  tried  without  a  jury.  On  the  trial  it  ap- 
peared that  the  plaintiff  and  one  Henzler  were  lessees  of  the 
premises  under  a  former  owner,  and  were  in  possession, 
claiming  under  such  lease.  When  the  defendants  purchased 
the  premises,  they  found  the  lease  to  the  plaintiff  and  Hen- 
zler on  record,  and  being  informed  that  Levi  Aaron  was  the 
lessee,  they  delivered  to  him  a  new  lease.  The  summary 
proceedings  were  against  him  as  the  tenant,  and  the  plaintiff 
was  not  a  party. 

S.  HIRSCH,  for  plaintiff. 

J.  HENDERSON,  for  defendants. 
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MONELL,  J.  I  am  warranted  by  the  evidence  in  this  case 
in  finding  all  the  facts  necessary  to  establish  that  the  plain- 
tiff is  entitled  to  hold  the  possession  of  the  premises  in 
question  under  the  lease  from  Rauth  to  Aaron  and  Renzler. 
I  am  satisfied  that  such  lease  has  never,  in  fact  or  by  opera- 
tion of  law,  been  canceled  or  surendered  ;  and  that  therefore 
the  plaintiffs  holding  under  it,  cannot  lawfully  be  disturbed 
in  or  by  any  proceeding  to  recover  the  possession  of  the 
premises,  instituted  by  the  defendants  against  her  husband, 
or  in  any  proceeding  to  which  she  is  not  a  party. 

I  have  found  that  the  lease  from  Rauth  was  to  the  plain- 
tiff and  Henzler,  and  that  the  plaintiff  now  holds  under  such 
lease.  The  weight  of  the  evidence  is,  that  she  and  Henzler 
were  partners,  and  her  husband,  was  merely  her  agent  in 
and  about  her  business  of  a  weiss  brewery ;  that  he  had  no 
authority,  express  or  implied,  to  cancel  or  surrender  the 
lease ;  that  it  never  was  canceled  or  surrendered,  but  was  in 
existence  at  the  trial  of  this  action,  and  that  the  plaintiff 
holds  the  possession  of  the  premises  under  it. 

The  defendants,  who  purchased  the  reversion  after  the 
lease  was  recorded,  took  title  subject  to  such  lease ;  hence 
the  lease  to  Levi  Aaron,  the  plaintiff's  husband,  was  inoper- 
ative to  defeat  the  plaintiff's  right  to  the  possession.  Nor  is 
the  plaintiff  estopped  from  asserting  her  title  by  anything 
which  occurred  between  Levi  Aaron  and  the  defendants.  He 
had  no  express  or  implied  authority  to  cancel  the"  lease  or 
surrender  the  possession  of  the  premises,  or  to  do  any  act  or 
thing  which  would  operate  as  an  , estoppel  upon  the  plain- 
tiff. It  follows  from  these  facts,  that  the  plaintiff  has  a  clear 
and  undoubted  right  to  the  possession  of  the  premises,  and 
that  any  disturbance  of  such  possession,  either  of  herself  or 
of  her  tenants,  by  or  under  the  summary  proceedings  insti- 
tuted against  Levi  Aaron,  would  be  an  unwarrantable 
trespass. 

But  with  all  this  right  on  the  plaintiff's  side,  I  have  not 
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been  able  to  find  any  sufficient  ground  to  authorize  the  con- 
tinuance of  the  injunction. 

The  interposition  of  a  court  of  equity  to  restrain  sum- 
mary proceedings  has  never,  that  I  am  aware  of,  been  in- 
voked except  by  a  tenant  or  other  party  to  the  proceedings, 
and  then  only  on  the  ground  of  fraud  or  surprise  or  of  some 
equitable  title  that  could  not  be  set  up  at  law  (Duigan  agt. 
Hogan,  1  Bosw.,  645).  I  do  not  know  of  a  case,  nor  can  I 
conceive  of  one,  where  a  stranger,  i.  e.  not  a  party  to  the 
proceedings,  can  obtain  an  injunction  upon  the  allegation 
merely,  that  he  is  in  danger  of  having  his  possession  dis- 
turbed. His  notice  of  the  institution  of  the  proceedings  is 
not  of  any  consequence.  He  has  no  right  to  appear,  nor 
can  he  make  any  defense ;  but  that  of  itself  is  not  enough 
to  warrant  an  injunction.  I  do  not  see,  therefore,  that  the 
plaintiff  occupies  any  different  or  worse  position,  than  any 
person  who  is  in  danger  of  having  a  trespass  committed  up- 
on his  property  or  rights,  and  for  such  she  has  adequate 
remedies  at  law. 

If  upon  the  dissolution  of  the  injunction  a  warrant  should 
be  issued,  and  upon  its  execution  the  plaintiff  should  be  re- 
moved from  her  possession,  the  courts  will  afford  her  all  the 
redress  she  may  be  entitled  to,  but  the  threatened  injury  is 
not  of  that  irreparable  nature  that  requires  an  injuntion  to 
restrain  its  commission. 

There  must  be  judgment  dissolving  the  injunction  and 
dismissing  the  complaint,  but  without  costs. 
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SUPREME  COURT. 

JOHN  M.  JAYCOX  and  others,  appellants  agt.  WILLIAM  CALD- 
WELL and  others,  respondents. 

A  post-nuptial  contract  between  husband  and  wife,  by  which  property  is  set  apart 
for  her  separate  use,  although  void  at  law,  will  be  sustained  in  equity,  where 
there  are  no  creditors  of  the  husband  to  be  affected. 

Where,  at  the  time  of  the  marriage  of  husband  and  wife  in  1841,  the  wife  had 
money  of  her  own,  and  in  1842,  let  her  husband  have  $665,  to  use  in  his 
business: 

Held,  that  as  the  law  then  was,  the  husband  became  legally  entitled  to  the  money  in 
question  as  his  own,  and  the  possession  which  he  acquired  of  it  was  with  her 
assent. 

But  upon  the  facts  found  in  this  case,  the  husband,  as  far  as  he  could,  Kaived  his 
marital  rights,  and  received  the  fund  named,  not  as  his  own,  but  as  the  equitable 
trustee  of  his  wife,  (which  he  could  assume  voluntarily,)  and  by  that  means  ob- 
tained the  possession  of  it,  which  for  aught  that  appeared,  he  coald  not  otherwise 
have  done. 

The  agreement  between  the  husband  and  wife,  though  not  binding  at  law, was  valid 
in  equity,  and  sufficient  as  between  them  and  all  others,  not  then  creditors  of  the 
husband. 

Consequently,  an  assignment  for  the  benefit  of  creditors,  made  by  the  husband  iu  1867, 
to  pay  creditors,  which  had  become  such  in  1866,  providing  for  the  payment  to  the 
wife  of  the  assignor  the  sum  so  received  by  him  from  his  wife  in  1842,  was  valid, 
and  the  claim  a  proper  one  to  be  paid  out  of  the  property  of  the  husband. 

Ziftli  District,  General  Term,  October,  186S. 

Before  BACON,  MORGAN,  MULLIN  and  FOSTER,  Justices. 

APPEAL  from  a  judgment  in  favor  of  defendants,  entered 
on  the  report  of  a  referee.  The  action  was  brought  to  set 
aside  an  assignment  executed  by  William  Caldwell,  in  which 
he  preferred  Corrilla  Ann,  who  was  his  wife,  to  the  amount 
of  $700,  the  plaintiff  claiming  that  she  had  no  such  valid 
demand  against  him ;  that  it  was  void  as  against  his  credi- 
tors, and  that  they  were  creditors  of  his. 

The  referee  found  the  plaintiffs  on,  or  about,  the  13th  of 
April,  18b7,  recovered  a  judgment  in  this  court  against  Wil- 
liam Caldwell,  of  upwards  of  $250,  which  was  duly  docketed 
and  a  transcript  thereof  filed  in  the  clerk's  office  of  Ontario 


NEW  YORK  PRACTICE  REPORTS.        241 

Jay  cox  agt.  Caldwell. 

county,  on  the  15th  of  that  month.  That  an  execution 
thereon,  was  duly  issued  to  the  sheriff  of  Ontario  county, 
where  William  Caldwell  then  resided,  and  still  resides,  and 
that  it  was  returned  wholly  unsatisfied,  and  so  yet  remains ; 
and  that  the  plaintiff's  were  still  the  owners  thereof. 

That  on  the  4th  of  March,  1SG7,  John  Grouse  and  others 
recovered  a  judgment  in  this  court,  against  William  Cald- 
well, for  more  than  $100  which  was  also  duly  docketed  and  a 
transcript  filed  in  the  clerk's  office  of  Ontario  county.  That 
an  execution  was  duly  issued  to  said  sheriff,  and  returned 
wholly  unsaisfied ;  that  before  the  commencement  of  this 
action  the  plaintifis  in  that  judgment  assigned  it  to  these 
plaintiffs'  who  still  were  the  owners  thereof,  and  that  it  re- 
mained wholly  unpaid;  that  William  Caldwell  and  Corrilla 
Caldwell  are  husband  and  wife  and  were  married  in  the  year 
1841. 

That  on,  or  about,  the  4th  day  of  February,  1S67,  Wil- 
liam Caldwell  being  then  insolvent,  made  an  assignment  of 
all  his  property  to  Horace  Miller  and  Wilkinson  Thompson 
in  trust  for  the  benefit  of  his  creditors,  that  said  trustees 
failing  to  file  the  necessary  security,  were  by  an  order  of  the 
supreme  court,  dated  on,  or  about,  February  23,  1867,  re- 
moved from  their  said  offices  of  trustees  under  the  assign- 
ment, and  the  defendant,  Marvin  A.  Payne,  was  appointed 
to  execute  the  trust  in  their  stead  as  assignee  or  receiver. 

That  the  defendant  Corrilla  A.  Caldwell,  was  named  and 
preferred  in  the  assignment  as  a  creditor  of  William  Cald- 
well to  the  amount  of  $700  which  indebtedness  was  stated 
in  the  assignment  to  have  been  incurred  by  William  Cald- 
well to  Corrilla  Ann  Caldwell  for  monies  loaned  and  advan- 
ced by  her  to  him  within  the  three  years  next  preceding 
the  date  of  this  assignment. 

That  at  the  time  of  making  the  assignment,  William  Cald- 
well was  actually  and  justly  indebted  to  Corrilla  A.  Cald- 
well in  the  sum  of  $700  for  monies  borrowed  by  him  of  her 
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within  the  three  years  next  preceding  the  date  of  the  as 
signment. 

That  the  defendants  William  and  Corrilla,  cohabited  to- 
gether since  the  time  of  their  marriage  ;  and  that  at  the 
time  of  such  marriage,  Corrilla  had  $1,100  in  monies,which 
belonged  to  her,  and  between  that  time  and  up  to  the  year 
1847,  he  had  of  her  from  that  money  in  1841,  $65.  In 
1842,  $600.  In  1844,  $100  and  in  1846,  $50,  making  in 
all  $815;  that  he  returned  to  her  during  the  same  time,  in 
1844,  $100.  In  1846,  $50.  And  at  another  time  $35, 
making  in  all  $185. 

That  from  the  year  1846,  up  to  the  time  of  the  assign- 
ment, he  received  from  her  said  moneys  ;  in  1S4S,  $25  ; 
1853,  $75;  1855  or  '56,  $50  ;  1864,  $100;  1S66,  $175; 
1866,  $50;  and  1867,  $50;  amounting  to  $525.  And  re- 
turned to  her  during  that  time  in  1848,  $25  ;  between  1850 
and  I860,  $250;  and  between  1860  and  the  assignment, 
$250;  making  the  sum  $525.  That  during  the  year  1841, 
William  Caldwell  after  the  marriage  bought  a  horse  in  his 
own  name  with  the  $65  got  that  year  of  Corrilla,  which 
subsequently  died  while  he  owned  it. 

That  in  1842,  he  purchased  and  took  title  in  his  own 
name  to  a  mill  property  and  house  and  lot,  and  paid  there- 
for, the  $600  got  by  him  of  his  wife ;  that  they  occupied 
the  premises  so  purchased  for  about  two  years,  when  he 
failed  in  business,  and  the  property  was  sold  on  judgment 
and  execution  against  him  and  taken  to  pay  his  debts  ;  that 
the  wife  knew  of  such  sale,  but  took  no  steps  to  recover  the 
$600  paid  therefor;  that  the  wife  did  not  take  title  in  her 
own  name  to  any  property  purchased  with  the  avails  of  the 
$1,100  which  she  had  at  the  time  of  the  marriage,  until 
after  her  husband's  failure  in  1844  or '45;  that  after  that 
time  real  estate  was  purchased  in  her  name  with  the  avails 
of  said  moneys,  and  transferred  from  time  to  time  until  about 
fifteen  years  ago,  when  the  property  where  they  now  reside, 
in  Clifton  Springs,  (being  a  house  and  lot,)  was  purchased 
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in  her  own  name,  with  the  avails  of  said  moneys  and  which 
now  is  owned  by  her,  and  is  of  the  value  of  over  $1,500  ; 
that  they  have  no  children  living;  that  in  1863,  William 
commenced  trading  as  a  merchant  at  Clifton  Springs,  with 
Messrs.  Jaycox  &  Green  and  Grouse  &  Go.,  and  so  continued 
to  deal  with  them  until  January,  1866,  but  at  that  time  had 
paid  them  up;  that  in  January,  1866,  Messrs.  Hannah  & 
Hannon  bought  in  with  said  William  a  two-third  interest 
and  the  business  continued  in  the  firm  name  until  the  fall  oi 
1866,  when  William  repurchased  the  interest  in  the  busi 
ness  sold  to  Hannah  &  Harmon,  and  continued  the  same 
down  to  the  time  of  the  assignment ;  that  in  December, 
1866,  the  purchases  were  made  by  William  of  Jaycox  & 
Green  and  of  Grouse  &  Co.,  upon  which  their  judgments 
aforesaid  were  recorded  against  him ;  that  after  Hannah  & 
Harmon  had  gone  in  with  him  in  said  business,  they  dealt 
with  Jaycox  &  Green  and  with  Grouse  &  Co.,  buying  goods 
from  time  to  time  of  them,  and  that  when  Hannah  &  Har- 
mon sold  to  William  in  the  fall  of  1866,  William  and  Han- 
nah &  Harmon  were  indebted  to  both  Jaycox  &  Green  and 
Grouse  &  Co.  for  goods  sold  them  by  Jaycox  &  Green  and 
by  Grouse  &  Co.;  that  after  the  retransfer  of  the  business 
by  Hannah  &  Hannon  to  William,  he  paid  such  indebted- 
ness and  contracted  the  indebtedness  upon  which  the  judg- 
ments were  subsequently  obtained  against  him  by  Jaycox 
&  Green  and  by  Grouse  &  Co. ;  that  on  the  transfer  by  Wil- 
liam to  Hannah  &  Harmon,  they  gave  him  their  note  for 
$600  at  two  to  three  months,  and  which  he  delivered  to  his 
wife,  and  after  it  became  due,  got  it  again  of  her  and  re- 
ceived the  moneys  due  thereon,  promising  to  repay  her  the 
same;  that  at  the  time  of  the  delivery  of  the  note  to  her, 
he  was  insolvent  and  unable  to  pay  his  debts,  and  was,  in 
•  connection  with  Hannah  &  Harmon,  trading  with  Jaycox  & 
Green  and  with  Grouse  &  Co.,  and  that  the  items  of  865 
received  by  the  husband  in  1841,  and  of  $600  received  by 
him  in  1842,  of  the  said  wife,  formed  part  of  the  claim  for 
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which  the  wife  was  preferred  in  the  assignment  for  $700, 
and  that,  excluding  those  items,  there  was  no  consideration 
between  husband  and  wife  either  for  the  transfer  to  her  of 
the  Hannah  &  Harmon  note  or  for  the  amount  of  $700  for 
which  she  was  preferred  in  the  assignment ;  that  out  of  the 
avails  of  the  $1,100  which  she  had  at  the  time  of  the  mar- 
riage, there  was  settled  upon  her  by  way  of  real  estate, 
owned  by  her  at  Clifton  Springs,  over  $1,500  •  that  the  in- 
tention of  William  Caldwell,  in  preferring  Corrilla  in  the 
assignment  for  the  sum  of  $700,  was  that  she  might  be  paid 
that  sum  for  the  money  she  let  him  have  which  belonged  to 
her  at  the  time  of  their  marriage,  or  which  was  the  avails 
thereof. 

That  the  said  assignment  was  made  and  preference  given 
to  Corrilla  A,  Caldwell  in  good  faith  and  without  the  intent 
to  hinder,  delay  or  defraud  the  creditors  of  William  Cald- 
well. And  he  found,  as  a  conclusion  of  law,  that  the  de- 
fendants were  entitled  to  judgment  for  the  dismissal  of  the 
complaint  with  costs,  upon  which  judgment  was  entered  and 
the  plaintiffs  appealed. 

HUNT  &  GREEN,  for  appellants. 
JOHN  SNOW,  for  respondents. 

FOSTER,  J.  The  facts  found  in  reference  to  the  transactions 
between  William  Caldwell  and  his  wife  are  proved  mainly 
by  the  testimony  of  himself,  though  he  is  to  some  extent 
corroborated  by  the  testimony  of  one  Thompson,  who  was  a 
brother  of  Corrilla  Caldwell. 

These  transactions  are  subject  to  very  great  suspicions 
when  taken  in  connection  with  all  the  circumstances  of 
the  case.  But  there  is  no  contradiction  of  his  testimony, 
and  we  cannot  say  that  the  referee  had  no  right  to  give 
credit  to  it. 

We  are  to  assume,  therefore,  that  all  the  facts  found  by 
the  referee  were  established  j  and  it  presents  the  questioi 
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whether  upon  such  a  transaction,  if  it  was  all  fair  and  hon- 
est, between  the  husband  and  wife,  and  in  all  respects  as  it 
is  now  claimed  to  be,  the  wife  had  such  a  claim  upon  her 
husband  for  the  sums  of  $65  and  $GOO,  which  he  received 
from  her,  that  he  could  legally  provide  for  the  payment  of 
it  out  of  his  property,  to  the  exclusion  of  any  of  his  other 
creditors. 

The  fund  from  which  those  sums  were  taken  was  money 
which  she  had  at  their  marriage,  and  there  is  no  doubt  that, 
as  the  law  then  was,  (it  being  in  her  possession),  he  was 
legally  entitled  to  it  as  his  own. 

If  it  was  so  situated  that  he  could  reach  it  by  a  suit  at 
law,  he  could  do  so  in  despite  of  her,  and  a  court  of  equity 
would  not  interfere  to  prevent  it.  But  if  it  was  necessary 
for  him,  in  order  to  get  it,  to  apply  to  a  court  of  equity,  it 
might  direct  a  suitable  provision  to  be  made  out  of  it  for 
her,  (Udell  agt.  Kearney,  3  Cowen,  590).  If  she  permitted 
him  to  take  the  possession  of  it  unconditionally,  it  became 
his  absolutely,  (Shirley  agt.  Shirley,  9  Paige,  363).  So,  too, 
if  she  had  died  before  he  reduced  it  to  his  possession  as  his 
own,  he  could  have  the  right  to  do  so  afterwards.  ( Wester- 
velt  agt.  Gregg,  2  Kernan,  202  ;  Blanchard  agt.  Blood,  2 
Barb.  S.  C.  R,  352;  Ransom  agt.  NicJwls,  22  Y.  Y.,  110. 

He  might  also,  before  he  had  actually  reduced  the  money 
to  his  possession,  have  assigned  it  and  it  would  have  passed 
the  title  to  it,  but  in  that  case  it  would  have  been  subject 
to  her  equitable  right  to  have  a  suitable  provision  for  her 
out  of  it.  (Cartcret  agt.  Paschcl,  3  Piere  Wms.,  197;  Bates 
agt.  Daudy,  2  Atk.,  206,  and  Westervclt  agt.  Gregg,  supra.) 

The  husband  is  not  only  entitled  to  all  the  personal  prop- 
erty and  choses  in  action  of  his  wife,  except  when  it  is  other- 
wise declared  by  the  recent  statutes,  and  entitled  to  reduce 
them  to  his  possession  after  her  death,  and  entitled  to  the 
proceeds  of  her  labor  while  covert,  but  she  has  no  right  to 
dispose  of  it  by  will,  although  he  permitted  her  to  receive, 
manage  and  invest  it  in  her  own  name  as  if  it  were  her  own 
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property ;  and  evidence  of  such  a  course  of  dealing  by  the 
wife  with  personal  property  bequeathed  to,  or  earned  by 
her,  and  her  husband's  declarations  that  she  should  give 
her  money  to  whom  she  pleased,  only  established  an  omission 
to  exercise  his  marital  rights  in  her  life  time,  and  do  not  im- 
ply a  relinquishment  of  his  rights  in  case  of  survivorship. 
(Ryder  agt.  Ihdse,  24  N.  Y.}  372  ;  Same  Case  in  supreme 
court,  33  'Barb.,  264.) 

It  is  equally  true  that  husband  and  wife,  especially  before 
1848,  could  make  no  valid  contract  directly  between  them- 
selves which  would  be  binding  at  law ;  and  this  principle 
is  too  familiar  to  need  the  citation  of  authorities. 

It,  therefore,  cannot  be  disputed  that  by  the  marriage 
between  William  Caldwell  and  Gorilla,  he  became  legally  en- 
titled to  the  money  in  question  as  his  own,  and  the  posses- 
sion which  he  acquired  of  it  was  with  her  assent. 

Now,  the  questions  are  presented  whether,  if  her  assent 
to  his  possession  of  it  was  unconditional,  it  left  any  interest 
of  it  in  her  which  a  court  of  equity  would  protect. 

And  however  that  may  be,  although  he  could  make  no 
valid  legal  contract  with  her,  could  he  contract  or  waive 
the  marital  rights  which  he  acquired,  SD  as  to  leave  her  an 
equitable  right  to  the  fund  against  the  plaintiffs  and  Grouse 
&  Co.,  who  were  not  his  creditors  at  the  time  of  those  trans- 
actions? 

The  jurisdiction  of  courts  of  equity  to  make  provision  for 
the  wife  out  of  her  estate  to  which  the  husband  was  legally 
entitled,  was  first  assumed  in  cases  where  it  was  necessary 
for  him,  or  those  claiming  under  him,  to  apply  to  the  court 
for  assistance  to  obtain  possession  of  the  property  of  the 
wife,  which  assistance  the  court,  acting  upon  the  maxim  that 
he  who  asks  equity  must  do  equity,  withheld  until  an  ade- 
quate settlement  was  made.  (Willard's  Eq.  Jur.,  636  ;  1 
Peire  Wms.,  450.) 

But  ever  since  the  commencement  of  the  present  century 
this  restriction  upon  the  jurisdiction  has  been  exploded,  and 
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the  wife  lias  been  permitted  actively  to  assert  her  equity  as 
plaintiff'.  (Id,  636,  and  5  Vesey,  737  ;  5  Mylne  and  Lraig, 
105  ;  11  Simsj  569  ;  4  Hale,  6.) 

So  that,  as  between  them,  her  equitable  interest  in  i^,  to 
some  extent  (to  be  found  by  the  court),  would  remain  though 
his  possession  of  it  was  unconditional.  But  Gorilla  being  in 
the  actual  possession  of  the  fund,  had  a  right  as  against  him 
to  retain  it,  or  at  least  so  much  of  it  as  the  court  should  de- 
cide was  equitable  for  a  provision  for  herself,  or  rather  to 
have  such  provision  made  for  her  out  of  it.  And  as  he  could 
not  sue  her  at  law,  there  was  no  way  for  him  to  obtain  pos- 
session of  it  without  doing  equity,  by  making  a  suitable  pro- 
vision for  her. 

Upon  the  facts  found  in  this  case,  he,  as  far  as  he  could, 
waived  his  martial  rights  to  the  fund,  snffered  a  portion  of 
it  to  be  retained  by  her  to  use  as  she  would,  and  received  the 
two  sums  of  $65  and  $600  not  as  his  own,  but  as  her  equit- 
able trustee,  and  by  that  means  obtained  the  possession  of 
it  which,  for  aught  that  appears,  he  could  not  otherwise 
have  done. 

I  think  he  could  take  it  as  her  trustee ;  that  he  could  as- 
sume the  relation  voluntarily  so  as  to  give  her  the  right  to 
treat  him  as  such  as  between  themselves,  to  the  same  extent 
as  if  he  had  been  made  so  by  an  order  of  the  court. 

A  post  nuptial  contract  between  husband  and  wife  by 
which  property  is  set  apart  for  her  separate  'use,  although 
void  at  law,  will  be  sustained  in  equity,  where  there  are  no 
creditors  of  the  husband  to  be  affected.  (GalicJc  agt.  Strong, 
3  Paige,  440,  452.) 

"If  he  takes  possession  in  the  character  of  trustee  and 
not  of  husband,  it  is  not  such  a  possession  as  wrill  bar  the 
ri^ht  of  the  wife  to  the  property  if  she  survives  him.  The 
property  must  come  under  the  actual  control  and  possession 
of  the  husband,  or  the  wife  will  take  as  survivor,  instead  of 
the  personal  representatives  of  the  husband."  (2  Kent's 
Com.,  5th  edition,  138.) 
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I  think  the  agreements  between  Caldwell  and  his  wife, 
though  not  binding  at  law,  were,  according  to  the  principles 
laid  down  in  the  cases,  valid  in  equity,  and  sufficient  as  be- 
twee/i  them  and  all  others  not  then  his  creditors.  (Partridge 
agt.  Harens.  10  Paige  618.  Wicks  agt.  Clark,  8  Paige  161. 
Scliaffner  agt.  Piuttcr,  37  Barb.,  44.) 

Again,  there  seems  to  be  no  doubt  that  the  wife,  although 
she  has  a  valid  equity  as  between  herself  and  husband  in  her 
personal  estate  may  waive  it,  notwithstanding  her  coverture, 
and  when  waived  by  her,  her  equity  is  gone  and  her  interest 
in  it  and  that  of  her  children  is  defeated.  (Wittard's  Eq. 
Jurisprudence,  637.) 

Now,  if  the  wife  can  waive  her  martial  rights  in  her  per- 
sonal estate,  I  see  no  reason  why  the  husband  (he  having, 
while  it  remains  with  her,  only  an  equity,)  cannot  waive  his, 
and  come  into  the  possession  of  it,  or  a  portion  of  it,  as  hers; 
and  I  see  no  reason  why  his  afterwards  having  creditors 
should  make  any  difference.  The  precise  question  has  been 
decided  in  Woodivorth  agt.  Sweet  (44  Barb.,  26S),  where  it 
is  held  that  he  may  waive  his  martial  rights  to  her  personal 
estate,  and  that  his  agreement  with  her  not  to  assert  such 
rights  equitably  entitled  her  to  receive  from  him  payment 
of  such  portion  of  the  fund  as  she  had  lent  him.  And  as 
it  is  clear  that  if  the  husband  does  not  in  his  lifetime  re- 
duce such  property  of  the  wife  to  his  possession,  it  amounts 
to  a  waiver  as  against  all  except  his  creditors,  and  it  be- 
longs to  her  after  his  decease. 

It  would  seem  equally  clear  that  he  can  at  once  make 
such  waiver  at  any  time,  by  an  act  done  by  him,  provided 
there  are  then  no  creditors  to  be  injured  by  it. 

Although  the  case  on  the  part  of  the  husband  and  wife  is 
quite  suspicious,  yet  we  must  follow  the  findings  of  fact  re- 
ported by  the  referee,  and  therefore  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

This  case  is  now  pending  in  the  court  of  appeals. 
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N.  Y.  SUPERIOR  COURT. 

[SAAC    SIMON,    appellant    agt.    ALEXANDER    S.   KALISKE. 
respondent. 


The  act  of  April,  1860,  providing  for  a  general  assignment  for  the  benefit  of  creditors, 
requires  a  record  of  the  assignment,  in  these  words,  to  wit: 

"$6.  Every  conveyance  or  assignment  made  by  any  debtor  or  debtors  under  the 
provisions  of  this  act,  shall  be  recorded  in  the  clerk's  office  of  the  county  in  which 
such  debtor  or  debtors  resided  at  the  date  thereof;  and  every  inventory  of  the 
property  of  such  debtor  or  debtors  made  under  the  provisions  of  this  act,  shall  be 
filed  in  the  same  office  where  such  assignment  is  recorded." 

Held,  that  this  statute  did  not,  convey  constructive  notice,  to  any  purchaser  of  real 
estate  in  the  city  of  New  York,  which  had  been  previously  conveyed  bvsuch  a  gen- 
eral assignment  and  recorded  in  the  county  clerk's  office  of  the  city  and  county  of 
New  York;  and  where  the  purchaser  had  not  received  actual  notice  of  such 
recorded, assignment  or  information  thereof  sufficient  to  put  him  on  inquiry, he  must 
be  considered  a  bonafide  purchaser  without  notice,  and  capable  of  conveving  and 
executing  a  good  title  to  such  real  estate,  free  from  the  incumbrance  or  conveyance 
caused  by  such  assignment.* 


General  Term,  April,  1869. 

Be/ore    Ch.  Justice   BARBOUR,    and  Justices  JONES   and 

FlTHIAN. 

ON  the  6th  of  November,  1867,  defendant  contracted,  un- 
der seal,  for  the  consideration  of  $13,000,  receipt  of  which 
was  acknowledged,  to  sell  and  convey  to  plaintiff  the  house 
and  lot  No.  264  (old  No.  168)  West  40th  street,  for  the  price 
of  813,000  payable  as  follows:  $500  on  signing  the  contract; 
$6,000  on  the  2d  of  January,  1868;  and  the  residue  by  as- 
suming a  mortgage  for  $4,000  on  the  premises,  and  by  a 
further  mortgage  for  $2,500.  The  deed  was  to  be  delivered 
on  or  before  the  2d  of  January,  1868,  and  was  to  convey 


"If  every  person  is  supposed  to  know  the  law,  this  statute  requiring  the  assign- 
ment to  be  recorded  in  the  county  clerk's  office,  being  unrepealed  \vuuld  seein  to 
be  constructive  notice  of  the  record  of  the  assignment. 
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the  fee  simple  of  the  premises,  free  from  all  incurnbrances, 
except  as  above  stated. 

Besides  the  $500,  plaintiff  also  paid  defendant  the  further 
sum  of  $3,000  on  the  2d  of  January,  1868. 

On  his  examination  of  the  titles,  plaintiff's  conveyancer 
ascertained  that  in  I860  the  title  was  in  Daniel  D.  Lord, 
who  conveyed  to  Henry  J.  Surtees.  Surtees  executed  two 
purchase  money  mortgages  for  $5,500  to  James  Cooper  Lord, 
and  subsequently,  in  1SGO,  conveyed  the  premises  to  David 
Vreeland,  subject  to  these  mortgages,  which  Vreeland  as- 
sumed. 

Vreeland,  by  an  instrument  dated  January  7,  1S61,  and 
recorded  in  the  office  of  the  county  clerk  of  the  city  and 
county  of  New  York,  in  Liber  4  of  General  Assignments, 
page  27,  January  7,  1861,  made  a  general  assignment,  for 
the  benefit  of  creditors,  to  Henry  J.  Irving,  and  conveyed 
these  premises. 

Plaintiff  's  counsel  was  apprised  of  this  general  assignment 
by  the  return  to  his  county  clerk's  search.  Nearly  eighteen 
months  after  this  assignment,  Mr.  Lord  commenced  an  action 
for  the  foreclosure  of  his  mortgages.  The  assignee,  Henry 
J.  Irving,  was  not  made  a  party  to  the  foreclosure,  and  has 
never  sold  or  conveyed  said  premises.  This  omission  brings 
up  one  question  on  this  appeal.  It  was  regarded  by  the 
purchaser  as  an  objection  to  the  title,  which  the  seller,  by 
his  contract  was  bound  to  obviate,  but  which  he  failed  to  do. 

The  seller  still  retains  his  property,  and  plaintiff's  $-3,500. 

The  plaintiff1  sought  a  specific  performance  of  the  con- 
tract or  the  return  of  his  money. 

The  cause  was  tried  in  April,  and  decided  in  December 
last.  No  opinion  was  delivered,  but  the  complaint  was  dis- 
missed with  costs. 

This  appeal  is  from  the  judgment  on  that  decision. 

The  judgment  below  was  based  on  the  conclusion  of  law, 
that  the  record  of  the  general  assignment  in  the  county 
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clerk's  office  was  not  constructive  notice  thereof,  so  that  the 
assignee  was  not  a  proper  party  to  the  foreclosure. 

GEORGE  H.  FORSTER,  attorney,  and 

JOHN  A.  WEEKS,  counsel  for  plaintiff,  appellant. 

I.  The  laws   of  this  state  have  provided  several   record 
offices  for  the  different  descriptions  of  conveyances  and  in- 
cumbrances,  affecting  the  titles  to  real  estate.     In  this  city, 
the  register  office  for  deeds  and  mortgages,  loan  commission- 
ers' office  for  their  mortgages,  county  clerk's  office  for  judg- 
ments,  mechanics'  and  unsafe  building  liens,   Us  pendens, 
sheriff's  and  marshal's  certificates,   insolvent   assignments, 
foreclosures  by  advertisement,  and  appointment  of  receivers, 
U.  S.  circuit  court  clerk's  office  for  judgments  of  that  court, 
U.  S.  district  court  clerk's  office  for  judgments  of  that  court, 
adjudications  of  bankruptcy  and  appointment  of  assignees, 
tax,  arrears,  assessments,  and  Croton  aqueduct  department 
for  unpaid  taxes,  assessments  and  Croton  water  rates,  and 
sales  for  the  same. 

From  the  searches  of  Mr.  Day,  the  plaintiff's  attorney,  in 
preparation  for  the  foreclosure,  it  appears  that  he  did  not 
include  general  assignments  in  his  requisition,  while  the. 
requisition  for  general  assignments  contained  in  the  search  of 
Mr.  Weeks  brought  out  the  return  of  this  Vreeland  assign- 
ment. The  record  of  this  assignment  in  Liber  4  of  general 
assignments,  January  7th,  1S61,  under  the  law  passed  April 
13th,  1SGO,  shows  the  number  of  these  assignments  in  that 
short  period  so  recorded,  pursuant  to  §  6  of  ch.  348,  laws 
I860,  page  596. 

II.  The  court  at  special  term,  concluded  that  Henry  J, 
living,  though  not  a  party,  was  fully  barred  by  the  decree 
in  the  foreclosure.     The  notice  of  Us  pcndens  was  filed  the 
25th  of  June,  1802. 

By  §  132  of  the  Code  "  Every  person  whose  conveyance 
or  incumbrance  is  subsequently  executed,  or  subsequently 
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recorded,  shall  be  bound  by  all  proceedings  taken  after  the 
filing  of  such  notice." 

But  this  general  assignment  was  executed  and  recorded 
nearly  IS  months  prior.  Section  132  of  the  Code  does  not 
limit  the  place  of  record  to  the  register's  office.  This  assign- 
ment was  not  recorded  there.  The  register's  office  is  the  place 
for  the  record  of  deeds  and  mortgages ;  other  conveyances 
and  incumbrances  affecting  real  estate  are  to  be  recorded 
elsewhere.  For  places  of  record  as  to  judgments,  c.  f.  §§ 
63  and  282  of  the  Code ;  mechanics'  liens,  §  2,  p.  339,  ch. 
220,  laws  of  1S44;  §  6,  ch.  513,  p.  955,  laws  of  1851;  §  3, 
p.  760,  laws  of  1855 ;  §  6,  p.  862,  laws  of  1S63  ;  §  1,  p. 
1634,  laws  of  1866  ;  c.  f.  also  §  39,  p.  593,  laws  of  1862. 

Sheriff's  certificates,  §  1,  act  of  April  12,  1S20,  vol.  V, 
p.  167;  §  57,  (sec.  43,)  title  V,  ch.  VI,  2d  part  Revised 
Statutes,  2  R.  S.,  370;  §  1,  p.  93,  laws  of  1857. 

Surrogate's  order  for  sale  of  land  to  pay  debts  is  of  record 
with  the  Surrogate.  Foreclosures  by  .advertisement  with 
the  county  clerk,  §§11  and  12,  2  R.  S.,  547.  Orders  for 
sale  of  infants'  and  lunatics'  estate  by  special  guardians  and 
committees  in  county  clerk's  office,  also  orders  for  appoint- 
ment of  receivers  of  judgment  debtors;  §  298  of  the  Code, 
§  15,  p.  850,  laws  of  1862  ;  ch.  392,  p.  661,  laws  1863. 
(Porter  agt.  Williams,  9  N.  Y.,  142;  Judgments  of  U.  S. 
courts,  Brightly's  Digest,  449  ;  5  U.  S.  Stat.  at  Large,  393  ; 
Wood  agt.  CJtapin,  13  N.  Y.,  509  ;  7  How.  P.  JR.,  381  ;  5 
U.  S.  Statutes  at  Large,  442,  443,  448  ;  §  14,  act  of.  March 
2d,  1867 ;  Price  agt.  Philips,  3  R>b.,  448.) 

III.  By  §  33  (sec.  28,)  of  article  3,  §  9  of  article  5,  title 
1,  chapter  5,  of  the  2d  part  of  the  Revised  Statutes,  the 
effect  of  the  insolvent  assignments  there  provided  for  bylaw, 
is  declared  to  be  to  vest  in  the  assignees  all  the  interest  of 
the  insolvent  at  the  time  of  executing  the  same  in  any  estate 
or  property,  real  or  personal,  whether  such  interest  be  legal 
or  equitable  (2  E.  S.,  21  and  30).  Eveiy  assignment  exe- 
cuted under  the  third,  fourth,  fifth  and  sixth  articles  of  that 
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title,  shall  be  recorded  by  the  clerk  of  the  county  in  which 
it  was  executed,  upon  being  acknowledged  or  proved,  in  the 
same  manner  as  deeds  of  real  estate.  (§  20  of  article  seventh 
of  same  title  ;  2  R.  S.,  33,  p.  112  of  3d  vol.  of  5th  edition.) 

So  that  before  the  law  of  1860,  the  statutory  insolvent 
assignments  were  recorded,  in  New  York,  in  the  county 
clerk's  office. 

In  like  manner,  and  in  conformity  with  this  practice,  the 
place  of  record  for  general  assignments  under  act  of  I860 
was  fixed  by  the  sixth  section  of  that  act  as  the  county 
clerk's  office.  ($  6,  ch.  348,  act  of  April  13,  1860,  p.  596, 
laws  of  1860.) 

IV.  That  is  the  only  place  by  law  designated  for  the 
record  of  such  assignments.  By  such  record  of  this  assign- 
ment in  that  office,  on  the  7th  of  January,  1861,  Henry  J. 
Irving,  within  the  meaning  of  §  132,  was  a  person  whose 
conveyance  or  incumbrance  was  executed  and  recorded  prior 
to  the  filing  of  the  Us  pendens,  in  Lord  agt.  Vrceland,  and 
was,  therefore,  wholly  unaffected  by  -  the  judgment  in  the 
foreclosure. 

The  decision  at  special  term  would  require  a  double  record 
of  every  general  assignment  in  this  city,  in  order  to  give 
them  validity  as  to  real  estate,  while  the  statute  requires 
but  one. 

This  court  has  heretofore  sustained  the  provisions  of  this 
law  and  sustained  assignments  under  it,  passing  real  estate. 
(Morrison  agt.  Atwell,  9  Bosw.,  503 ;  Read  agt.  Worthing- 
ton,  9  Bosw.,  617.)  The  intention  of  this  statute  as  to 
these  assignments  was  "  to  protect  those  interested  under 
them  "  ( p.  629). 

Scott  agt.  Guthrie,  (10  Bostv.,  408,)  where  it  is  expressly 
stated  that  the  assignment  was  recorded  with  the  clerk  of 
the  city  and  county  of  New  York  (p.  410)  fifth  line  from 
bottom  of  page  :  "  The  section  of  the  act  which  requires 
that  assignments  shall  be  recorded  in  the  clerk's  office  of  the 
county  where  the  assignors  resided  at  the  delivery  of  the  as- 
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sigument  must  receive  a  liberal  construction."  "  The  pur- 
poses of  the  statute"  (in  case  of  non-residence,  the  case 
then)  "  are  answered  by  recording  the  assignment  in  the 
county  where  the  assigned  property  is"  (p.  416).  (Poivers 
agt.  Gradon,  10  Bosiv.,  630  ;  Iselin  agt.  Dalrymple,  2  Holt., 
142  ;  Loeschigh  agt.  Jacobson,  2  Robt.,  645.) 

The  supreme  court  has  likewise  sustained  such  assign- 
ments and  construed  the  provisions 'and  intentions  of  said 
act  in  like  manner.  (Baldwin  agt.  Tynes,  19  Abb.,  32; 
ffoton  agt.  Neidig,  17  Abb.  ,  332  ;  Juliand  agt.  Rathbone,  39 
Barb.,  97  ;  Turner  agt.  Jaycox,  40  Barb.,  164.) 

V.  The  assignee,  Henry  J.  Irving,  inasmuch  as  he  was 
entitled,  under  the  general  assignment  which  was  recorded 
January  7,  1861,  eighteen  months  prior  to  the  filing  of  the 
notice  of  Us  pendens,  is  within  the  protection  of  the  princi- 
ples of  Price  agt.  Philips,  in  this  court,  and  unaffected  by 
the  foreclosure  proceedings.     (3  Robertson,  44S  ;   Walsh  agt. 
Rutgers  Fire  Ins    Co.,  13  Abb.  P.  R.,  33  ;  Sice  ^t.Manliat- 
tan   Co.,  1  Paige,  48  ;    Vandcrltemp  agt.  SI  id-ton,  11  Paige, 
28 ;  The  Eagle  Fire  Ins.  Co.,  agt.  Lent,  6  Paige,  635.) 

VI.  The  court  erred  in  its  decision  at  special  term,  m 
that  it  merely  dismissed  the  complaint  and  did  not  finally 
decide  all   the  rights  of  the  parties  on  the  questions  pre- 
sented by  complaint  and  proof.     The  whole  case  was  before 
the  court;  and  the  plaintiff  was  entitled  to  have  a  decision 
of  all  the  matters  in  controversy.     (Biclwdl  &  Bant  a  agt. 
Astor  Mutual  Ins.  Co.,  16  N.  Y.,  263.) 

"  The  rule  of  courts  of  equity  was  when,  they  had  ac- 
quired jurisdiction,  and  had  the  whole  merits  before  them,  to 
proceed  and  to  complete  justice  between  the  parties,"  and 
the  Code  makes  that  rule  applicable  to  all  actions.  (Philips 
agt.  Gorham,  17  N.  Y.,  270 ;  N.  Y.  Ice  Co.  agt.  N.  W.  Ins. 
Co.,  23  N.  Y.  R.,  357  ;  See  agt.  Partridge,  2  Ducr,  463  j 
Marquat  agt.  Marquat,  II  N.  Y.,  2  Kern.,  336  ;  Foide  agt. 
Jones,  1  Robt.,  87.) 
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By  the  tender  of  the  deed,  which  is  alleged  in  the  plead- 
ings and  found  by  the  decision,  under  the  established  rule 
in  this  state,  the  plaintiff  became  the  debtor  of  the  defen- 
dant for  the  balance  of  the  purchase  money,  and  was  en- 
titled to  the  conveyance  of  the  property  on  payment  there- 
of, and  of  such  damages,  by  way  of  interest  or  otherwise  as 
the  defendant  may  be  entitled  to  for  the  plaintiff's  delay. 
(Richards  agt.  Edickj  17  Barb.,  260  and  cases  cited  265.) 

This  was  not  one  of  those  cases  where  time  is  of  the 
essence  of  the  contract.  The  court  should  have  adjudged  a 
specific  performance  of  this  contract,  on  the  payment  of 
the  balance  of  purchase  money,  and  have  held  plaintiff  lia- 
ble for  such  damages,  by  way  of  interest,  as  defendant 
might  have  suffered  by  plaintiff's  delay,  which  certainly  was 
not  unreasonable.  Or  if  defendant  preferred  to  retain  his 
property, he  should  be  adjudged  to  return  plaintiff's  money. 

The  judgment  of  dismissal  was  eironeous,  and  should  be 
reversed,  and  a  proper  judgment  rendered,  which  should 
dispose  of  all  the  questions  arising  on  the  facts  between 
these  parties. 

JOSEPH  C.  LEVI,  attorney,  and 

JOSHUA  M.  VAN  COTT,  counsel  for  defendant,  respondent. 

I.  The  general  registration  acts,  require  all  conveyances 
of  interests  in  land,  in  the  city  and  county  of  New  York,  to 
be  recorded  in  the  office  of  the  register  of  deeds,  to  charge 
lona  fide  purchasers  with  constructive  notice  thereof.  (] 
E.  S.,  755,  sec.  1.) 

Voluntary  assignments  for  the  benefit  of  creditors  are 
not  excepted  from  the  operation  of  the  general  act,  by  the 
assignment  act  of  I860.  (Laics  I860,  ch.  318,  p.  594, 
sec.  6.) 

u  Every  conveyance  or  assignment  made  by  any  debtor  or 
debtors  under  the  provisions  of  this  act,  shall  be  recorded 
in  the  clerk's  office  of  the  county  in  which  such  debtor  or 
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debtors  resided  at  the  date  thereof;  and  every  inventory  of 
the  property  of  such  debtor  or  debtors,  made  under  the 
provisions  of  this  act,  shall  be  filed  in  the  same  office  where 
such  judgment  is  recorded." 

The  general  purpose  of  this  act  was  to  remedy  certain 
notorious  evils  and  secure  to  creditors  notice  and  knowledge 
(1)  of  the  fact  of  such  assignment  (§  6)  and  (2)  notice  of  its 
provisions,  and  of  the  property  which  passed  to  the 
assignee  ;  (3)  a  remedy  (§  5)  against  the  assignee,  enforcing 
a  due  administration  of  the  assigned  estate.  Of  course,  the 
record  is  notice  to  the  creditors  and  to  all  persons  interested 
in  the  assignment.  The  act  does  not  in  terms,  or  by  reason- 
able implication,  affect  persons  who  are  not  creditors  or  in- 
terested in  the  assignment. 

It  will  be  observed,  that  the  assignment  may  be  of  all  the 
assignor's  property,  without  specifying  whether  it  is  real  or 
personal,  or  designating  the  property  in  any  way.  The 
debtor  "  within  twenty  days  "  after  making  the  assignment, 
is  required  (§  2)  to  deliver  a  schedule  or  inventory  of  his 
property  to  the  county  judge  ;  and  §  6  provides,  that  "every 
inventory  of  the  property  of  such  debtor  or  debtors  made 
under  the  provisions  of  this  act,  shall  be  fled  in  the  same 
office  where  such  assignment  is  recorded."  So  that  there  is 
no  record,  but  simply  a  filing  of  the  description  of  the  real 
estate  which  passes  under  the  assignment. 

All  the  provisions  of  this  act  are  enjoined,  although  only 
personal  estate  passes  under  the  assignment. 

II.  The  act  of  1860  has  no  feature  common  to  general 
registration  acts. 

1.  Those  acts  require  the  conveyance,  which  describes  the 
property,  to  be  recorded',    this  act  merely  requires  a  general 
inventory  of  the  property,  real  and  personal,  to  be  fled. 

2.  Those  acts  require  the  conveyance  to  be  recorded  be- 
fore it  becomes  effective,  as  notice  to  bona  fide  purchasers; 
this  act  permits  the  designation  of  the  property  to  be  filed, 
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for  all  the  effective  purposes  of  the  act,  twenty  days  after 
the  making  of  the  assignment. 

3.  Those  acts  require  the  conveyance  to  be  recorded  in  the 
registration  district  where  the  property  is  situated ;  this  act 
requires  the  filing  of  the  inventory,  not  where  the  property 
is  located,  but  in  any  county,  however  remote,  where  the  as- 
signor may  happen  to  reside. 

The  effect  of  this  construction  would  be,  to  require  every 
person  dealing  with  real  property  after  1860,  to  know,  first, 
where  every  person  who  had  had  an  interest  in  it  had  at 
any  time  thereafter  resided ;  second,  whether  any  such  person 
had  been  insolvent ;  third,  when  he  had  been  insolvent ;  fourth, 
whether  he  had  ever  made  an  assignment,  and  where  he  re- 
sided when  he  made  it.  Upon  this  construction  and  theory, 
our  title  would  be  defective,  if  Irving  (the  assignee)  had  been 
a  party  to  the  foreclosure,  if  the  assignor  had  happened  to 
make  an  assignment  in  some  other  county  where  he  lived 
at  a  prior  date. 

Consequences  so  extraordinary,  and  so  inimical  to  the  con- 
venience and  safety  of  transactions  in  real  estate,  could  not 
have  been  intended  by  the  legislature. 

III.  There  are  various  special  liens,  where  statutes  pre- 
scribe the  mode  of  the  notice  and  its  effect  in  creating  a 
lien,  viz : 

1.  Taxes  and  assessments.      (1  R.  S.  Banks,  5th  ed.,  pp. 
917  to  954.) 

2.  Bonds  of  receivers  of  taxes  and  their  sureties.     (Laws 
of  1843,  chap.  230.) 

3. — 4.  Judgments  in  U.  S.  circuit  and  district  courts. 
Vide — acts  organizing  them. 

5.  Mortgages  to  U.  S.  loan  commissioners.  (Laivs  of  1837, 
chap.  1-50,  §  43;    New  York  Life  Ins.  Co.  agt.  WJiite,  17  N. 
Y.R.,  469.) 

6.  Conveyances,  mortgages,  leases,  &c.     (3  H.  S.,  Banks 
5th  Ed.,  page  45,  §  1.) 

Voi*  XXXVIL  17 
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7.  Judgments  of  state  courts.  (2  Edmonds  Stat.,  p.  371, 
§  3,  and  Code  {  282.) 

8.  Notices  of  Us  pendens.  (Code  §  132.) 

9.  Mechanic's  Liens.  (Laws,  1844,  chap.  305  ;  1854,  chap. 
402  ;   1858,  chap.  204.) 

10.  Certificates  of  Sheriff 's  sale.  (2  EdrndSs  Stats.,  p.  388, 
$$61  and  62.) 

11.  Collectors' bonds.  (1  Edmd.'s  Stats.,p.p.  318  aw?319, 
$§19  cwd  20  ;  Laws  of  1838,  cAop.  216.) 

12.  Foreclosures  by  advertisement.  (3  R.  S.,  Banks'  5th 
ed.  p.  859,  §  3,  subd.  2  j  a«<?^.  861  §  §  8  and  12,  an<7.p.  860, 
§6.) 

13.  Appointment  of  Receivers.  (Code  §  29S.) 

The  decisions  in  other  states,  on  similar  statutes,  accord 
with  the  decision  here  appealed  from.  (Burrill  on  Assign- 
ments, 2nd  ed.  292-3.) 

IV.  There  was  no  actual  notice  of  the  assignment. 

To  make  a  notice  effective,  it  must  reach  all  the  parties 
through  whom  the  title  is  derived.  A  grantor  without  no- 
tice can  convey  a  good  title  to  a  grantee  with  notice;  and  a 
grantor  having  notice  can  convey  a  good  title  to  a  grantee 
without  notice.  (Wood  agt.  Chopin,  3  Kern.,  509;  1  Story's 
Eq.,  §  409 ;  Jaekson  agt.  Given,  8  J.  R.,  401 ;  Demarestagt. 
Wynkoop,  3  J.  Ch.  JR.,  147 ;  Fort  agt.  Burch,  5  Barb.  R., 
194;  Hooker  agt.  Pierce,  2  Hill  654;  Jackson  agt.  Post,  15 
Wend.,  595;  Varick  agt.  Briggs,  5  Paige,  329;  JacJcson 
agt.  McChesney,  7  Cowen,  360.) 

V.  Any  record  made  or  notice  given  after  Us  pendens  filed 
would  have  been  ineffective.     (Code  as  amended  in  1858, 
§  132  ;  Stern  agt.  0'  Connell,  35  N.  Y.  R.,   104 ;  1   Story's 
Eq.,  §  §  405,   406  ;  Cleveland  agt.   Boerum,   24  N.    Y.   R, 
613.) 

The  judgment  should  be  affirmed  with  costs. 

By  the  court,  BARBOUR,  Chief  J.  This  was  an  action 
brought  by  the  vendor  on  a  contract  which  was  made  in 
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1867,  for  the  sale  and  purchase  of  a  lot  of  land  in  this  city, 
against  the  vendee  therein,  to  obtain  a  specific  performance, 
or  the  return  of  a  portion  of  the  purchase  money  paid 
thereupon. 

By  the  contract  in  question  the  defendant  undertook  to 
execute  to  the  plaintiff  "  a  proper  deed  for  the  conveying 
and  assuring  to  him  the  fee  simple  of  the  premises  free  from 
all  incumbrances,"  except  certain  mortgages  therein  men- 
tioned, and  the  plaintiff  agreed  to  pay  therefor  $6,500,  in 
money,  and  to  assume  the  payment  of  these  mortgages,  and 
the  sum  of  $3,500  was  then  and  subsequently  paid  by  him 
upon  the  contract.  But,  before  the  delivery  of  the  deed, 
the  plaintiff  discovered  upon  an  examination  of  the  title, 
that  in  1860,  David  Vreeland,  the  then  owner  of  the  prem- 
ises, mortgaged  the  same  to  J.  C.  Lord,  for  $5,500  ;  that  in 

1861,  Vreeland  conveyed  and  assigned  the  land,  with  other 
property,  to  Henry  J.  Irving,  for  the  benefit  of  the  assignor's 
creditors,  which  deed  of  assignment  and  conveyance  was 
filed  in  the  county  clerk's  office  as  an  assignment;  that  in 

1862,  a  foreclosure  suit  was  brought  upon  the  Lord  mort- 
gages, resulting  in  a  judgment  under  which  the  premises 
were  sold  by  the  sherift  to  John  Douglas,  who  subsequently 
conveyed  them  to  one   Fitzpatrick,  by  whom   they  were 
granted  to  the  defendant,  but  that  Irving,  the  assignee  of 
Vreeland,  was  not  made  a  party  to  such  foreclosure  suit. 

On  ascertaining  those  facts  (which  I  may  here  say  were 
fully  proven  upon  the  trial,  as  well  as  the  further  fact,  that 
some  of  the  creditors  mentioned  in  the  assignment  were 
Btill  unpaid)  the  plaintiff  objected  to  the  title,  upon  the 
ground,  that  the  estate  and  interest  of  Irving  in  the  premises, 
were  unaffected  by  the  decree  of  foreclosure,  and  requested 
the  defendant  to  procure  a  release  of  that  interest,  and  sub- 
sequently also  requested  him  to  return  the  $3,500. 

The  defendant  refused  to  comply  with  either  of  those  re- 
quests, but  made  and  tendered  to  the  plaintiff  a  deed  of  the 
premises,  which  deed  the  plaintiff  rejected. 
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No  evidence  was  given  upon  the  trial  tending  to  prove 
that  Vreeland's  deed  of  assignment  to  Irving,  had  ever  been 
recorded  in  the  office  of  the  register  of  deeds,  nor  that  the 
defendant,  or  either  of  the  persons  under  whom  he  derived 
title,  subsequent  to  the  sheriff's  sale,  had  any  actual  notice 
or  knowledge  of  the  existence  of  such  assignment,  and  for 
that  reason,  the  learned  justice,  before  whom  the  trial  was 
had,  directed  a  judgment  dismissing  the  -complaint  with 


The  ultimate  question  to  be  determined  by  the  court  on 
this  appeal,  is  whether  the  deed  which  was  made  and  tend- 
ered by  the  defendant  to  the  plaintiff,  would,  if  accepted  by 
the  latter,  have  vested  in  him  an  estate  of  inheritance  in  the 
premises  in  fee  simple,  free  from  incumbrance.  For  if  it 
would,  such  tender  and  refusal  exonerated  the  defendant  from 
all  obligation,  either  to  convey  the  land  or  to  return  that 
portion  of  the  purchase  money  which  he  had  received  upon 
the  contract,  and  the  judgment  dismissing  the  complaint 
upon  the  merits,  was  consequently  just  and  proper. 

The  assignment  to  Irving  was  not  a  mere  incumbrance 
upon  the  title,  but  was  a  full  and  complete  deed  of  convey- 
ance of  the  premises  in  fee,  for  the  purposes  of  the  trust. 
A  purchaser  therefore,  deriving  his  title  from  Vreeland  sub- 
sequent to  his  grant  to  Irving,  must  be  presumed  to  have 
purchased  in  good  faith,  and  in  ignorance  of  that  deed,  un- 
less it  appears  that  he  had  notice  thereof,  at  the  time  of  the 
conveyance  to  himself.  The  notice  required  may  be  either 
actual  or  constructive,  the  latter  being  the  mere  creature  of 
the  statute,  as  provided  for  in  a  single  section  (1  E.  S.,  756, 
§1),  and  the  other,  embracing  at  least  such  knowledge  or 
information,  in  the  actual  possession  of  the  purchaser  at  the 
time  of  the  conveyance  to  himself  in  regard  to  the  prior 
grant,  as  would  put  a  careful,  prudent  man  upon  further  in- 
quiry. 

The  fact  that  the  deed  of  assignment  was  recorded  in  the 
county  clerk's  office,  was  wholly  unimportant. 
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The  statute  provides  for  but  one  kind  of  constructive  no- 
tice viz:  the  recording  of  the  deed  in  the  register's  office  ; 
and  therefore,  the  purchaser  finding  there,  upon  examination, 
no  record  of  a  prior  grant,  would  have  a  right  to  suppose 
none  existed,  unless  he  had  been  informed  in  some  way, 
that  such  grant  had  been  made.  In  the  absence  of  such 
information,  he  was  no  more  bound  for  his  own  safety,  to 
search  the  records  in  the  county  clerk's  office  for  a  deed  of 
conveyance,  than  he  was  to  examine  the  records  of  this 
court  for  that  purpose ;  although  if  he  has  been  informed 
that  a  conveyance  of  the  land  was  embraced  in  an  assign- 
ment made  by  Vreeland  to  Irving  for  the  benefit  of  creditors, 
it  probably  would  have  been  his  duty  to  examine  the  records 
in  the  clerk's  office,  to  see  if  that  assignment  contained  a 
conveyance  of  the  land. 

It  was  incumbent  upon  the  plaintiff  to  prove,  upon  the 
trial,  that  the  assignment  to  Irving  was  recorded  as  a  deed, 
in  the  register's  office,  prior  to  the  recording  there  of  the 
sheriff's  deed,  or  to  show  by  competent  evidence,  that  the 
grantee  in  that  deed,  and  also,  Ids  grantee  and  the  defendant, 
were  informed  prior  to  the  recording  of  their  deeds,  respect- 
ively, that  the  land  had  previously  been  conveyed  by  Vree- 
land. For,  if  either  of  those  persons  took  and  recorded  the 
conveyance  to  himself  in  good  faith,  and  in  ignorance  of  the 
prior  grant,  his  title  was  not  only  good,  but  he  could  confer 
a  like  perfect  title  upon  one  who  had  a  full  knowledge  of 
such  prior  conveyance.  "  If  this  were  otherwise,"  as 
Chancellor  WALWORTH  says,  in  Varick  agt.  Briggs,  (6  Paige, 
323)  "a  lonafide  purchaser  might  be  deprived  of  the  power 
of  selling  his  property  for  its  full  value." 

As  neither  of  those  facts  were  proven,  the  complaint  was 
properly  dismissed. 

The  judgment  must  be  affirmed  with  costs. 

I  concur,  S.  JONES,  F.  J.  FITHIAN,  JJ. 
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UNITED  STATES  DISTRICT  COURT. 
SAMUEL  SCHUYLER  agt.  THE  STEAMER  CORSICA,  &c. 

Where  two  steam  vessels  are  crossing  each  others  courses — one  having  the  other  on 
her  starboard  side,  being  in  plain  sight  of  each  other,  in  an  open  river  at  midday, 
in  clear  weather  and  no  other  vessels  moving  near  them  to  affect  in  any  way  their 
action,  it  is  the  duty  of  the  vessel  standing  on  the  starboard  side  to  keep  on  her 
course,  and  the  duty  of  the  other  to  avoid  her. 

Southern  District,  1869. 

THIS  was  an  action  brought  to  recover  $-11,000,  being  the 
damages  arising  out  of  a  collision  which  happened  in  this 
port  on  the  9th  of  November,  186-5,  between  the  steamer 
America  and  the  steamer  Corsica. 

The  Corsica  was  at  the  time  proceeding  down  the  North 
river,  bound  to  sea.  The  America  was  below  her  and  pro- 
ceeding across  the  river  from  the  battery  to  her  pier  at  the 
foot  of  Sussex  street,  Jersey  City.  The  America  was  struck 
on  the  starboard  side,  some  forty  feet  from  the  stern,  the 
Corsica  sweeping  aft  without  injuring  the  hull  of  the 
America,  but  staving  off  her  starboard  guard  from  the  gang- 
way aft  to  the  wheel,  staving  the  wheel  and  bringing  up 
with  great  force  upon  the  shaft,  which  was  split  in  the  in- 
board journal,  and  shoved  off  against  the  after  wheel-beam. 

MR.  VAN  SAXTVOORD,  for  libelant. 
MR.  LORD,  for  claimant. 

BENEDICT,  J.  This  case  has  been  argued  with  earnestness 
on  both  sides,  and  the  voluminous  evidence  presented  before 
me  has  received  my  careful  attention.  The  argument  on  the 
part  of  the  Corsica  is  ingenious,  but  it  has  failed  to  convince 
me  of  the  correctness  of  the  management  ot  that  vessel  up- 
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on  the  occasion  in  question,  and  I  must  hold  the  libelant 
entitled  to  recover. 

The  two  vessels  were  crossing  each  others  courses,  the 
America  having  the  Corsica  upon  her  starboard  side.  They 
were  in  plain  sight  of  each  other  in  an  open  river  at  midday, 
in  clear  whether,  and  no  other  vessels  were  moving  near 
them  to  affect  in  any  way  their  action.  It  is  therefore,  no 
special  case,  but  one  manifestly  within  the  provisions  of  art. 
14  and  IS  of  the  rules  of  1864.  Under  these  rules  it  was 
the  duty  of  the  Corsica  to  keep  on  her  course,  and  the  duty 
of  the  America  to  avoid  her. 

The  America,  accordingly,  stopped  before  she  reached  the 
course  of  the  Corsica,  and  backed,  and  I  am  satisfied  would 
have  avoided  her,  had  not  the  latter  vessel  disregarded  the 
rule,  and  instead  of  keeping  on  her  course  down  the  river, 
undertaken  to  avoid  the  America  by  sheering  to  the  east. 
This  action  on  the  part  of  the  Corsica,  which  I  do  not 
find  justified  by  any  circumstances  proved  in  the  case,  was 
the  cause  of  the  collision  which  ensued,  and  renders  her  re- 
sponsible for  the  damage  caused  thereby. 

As  to  the  defense  that  the  Corsica  was  under  the  direction 
of  a  licensed  pilot,  and  therefore  not  responsible  for  a  col- 
lision caused  by  his  improper  order,  it  is  sufficient  to  say 
that  this  defense  has  been  Overruled  by  the  circuit  court  of 
this  circuit  in  the  case  of  the  China. 

The  decree  must  accordingly  be  for  the  libelant,  with  an 
order  of  reference  to  ascertain  the  amount  of  the  loss. 
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N.  Y.  SUPERIOR  COURT. 

RUFUS  W.  LEAVITT  and  another  agt.  CHARLES  H.  DABNEY 

and  others. 

Onr  courts  have  no  power  nor  authority  over  foreign  governments  nor  over  their 
property;  notwithstanding  such  property  is  within  our  territorial  limits. 

Consequently,  where  funds  of  a  foreign  government  are  in  the  hands  of  its  agents 
residing  here,  for  the  alleged  purpose  of  being  paid  to  creditors  of  that  govern- 
ment who  also  reside  here,the  court  here, being  without  jurisdiction  over  theprinci- 
pal — the  foreign  government,  has  no  jurisdiction  over  its  agents  here.  And  being 
without  jurisdiction  over  the  parties, it  cannot  proceed  in  rem  to  dispose  of  its  pro- 
perty iu  favor  of  resident  creditors. 

Special  Term,  March.,  1868. 

MOTION  to  continue  an  injunction. 

In  July,  1866,  the  Peruvian  and  Chilian  governments 
issued  conjointly,  their  bonds  of  five  hundred  and  a  thousand 
dollars  each,  amounting  in  the  aggregate,  as  alleged,  to  two 
million  two  hundred  thousand  dollars.  The  bonds  state  that 
the  governments  of  Peru  and  Chili  had  authorized  the  min- 
ister Plenip  otentiary  of  Peru  and  the  charge  d'Affairs  of 
Chili,  accredited  to  the  government  of  the  United  States,  to 
raise  funds  and  to  issue  bonds  to  represent  the  amounts 
raised.  The  bonds  then  declared  that  said  governments  of 
Peru  and  Chili  were  indebted  to  the  bearer  in  the  sum  of 
five  hundred  dollars  (or  one  thousand  dollars)  in  American 
gold.  Interest-coupons  were  attached,  payable  on  the  first 
day  of  January  and  July.  They  were  made  payable  upon 
the  following,  among  other  conditions,  namely  :  "  That  the 
bonds  will  be  countersigned  by  Messrs  Dabney,  Morgan  & 
Co.,  financial  agents  of  the  governments  of  Chili  and  Peru, 
at  whose  office  the  service  of  this  debt  will  be  performed." 
"  The  financial  agents  shall  keep  a  register  of  the  bonds  act- 
ually issued,  subject  at  all  times  to  the  inspection  of  the 
bondholders." 
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After  providing  for  the  mode  of  payment,  the  bonds  state, 
that  "  in  addition  to  the  public  faith  pledged  by  the  Repub- 
lics of  Peru  and  Chili  and  the  general  hypothecation  of  all 
national  incomes  to  the  security  and  service  of  this  debt,tbe 
government  of  Peru  hypothecates  specially  and  exclusively 
to  the  payment  of  its  interest  and  redemption,  five  hundred 
thousand  tons  of  Peruvian  guano  from  the  deposits  of  the 
Chincha  Islands,  and  gives  to  each  holder  of  these  bonds 
and  their  legal  representatives,  the  right  to  take  possession 
of  said  guano,  and  export  it  in  the  quantity  required  at  the 
price  of  twenty-five  dollars  in  gold  per  ton,  on  the  failure 
of  the  above-mentioned  governments  to  pay  the  interest  or 
effect  the  redemption  of  the  bonds,  or  any  part  thereof,  in 
the  manner  hereinbefore  provided."  The  bonds  were  signed 
"  F.  S.  Barreda,"  with  the  seal  of  Peru,  and  "F.  S.  Baruaga," 
with  the  seal  of  Chili,  and  countersigned  "Dabney,  Morgan 
&  Co.,  financial  agents." 

It  was  alleged  by  the  plaintiffs  that  they  were  owners  and 
holders  of  four  hundred  and  sixty-four  of  such  bonds,  for 
one  thousand  dollars  each,  and  of  seventy-two  of  such  bonds, 
for  five  hundred  dollars  each.  That  previous  to  their  mak- 
ing the  loans  upon  such  bonds  and  in  view  thereof,  they 
were  assured  by  the  defendants  that  the  bonds  were  valid 
and  properly  issued,  and  a  good  security.  Six  months  inter- 
est, it  was  alleged,  would  become  due  on  the  first  day  of 
January,  1868,  and  the  plaintiffs  allege  that  the  defendants 
had  in  their  hands  the  amount  in  gold  sufficient  to  pay  such 
interest,  having  received  the  same  for  that  purpose  from  the1 
republics  of -Chili  and  Peru,  as  financial  agents  thereof,  and 
that  the  same  was  held  by  the  defendants  expressly  for  that 
purpose.  It  was  further  alleged  that  the  defendants  had  in- 
formed the  plaintiffs  that  they  would  not  pay  such  interest 
falling  due  on  the  first  day  of  January,  1868. 

The  relief  demanded, was  that  the  defendants  be  restrained 
from  parting  with  such  money  received  by  them  for  the  pay- 
ment of  such  interest;  that  a  receiver  be  appointed,  and  that 
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the  money  in  the  hands  of  the  defendants  be  applied  to  the 
payment  of  such  interest. 

The  suit  was  commenced  on  the  31st  of  December,lS67, 
and  before  the  interest  became  due,  and  the  right  to  an  in- 
junction was  claimed  on  the  ground  of  the  defendants'  an- 
nouncement that  they  would  not  pay  the  interest  falling  due 
on  the  first  day  of  the  succeeding  January. 

Upon  these  facts  a  preliminary  injunction  was  granted. 

The  motion  now  is,  to  continue  the  injunction  pending 
the  action. 

Upon  the  motion,  the  deposition  of  Mr.  Morgan,  one  of 
the  defendants,  was  read.  He  stated  among  other  things, 
that  on  the  twenty-third  of  December,  1867,  the  defendants 
received  notice  from  the  Peruvian  minister,  not  to  pay  the 
interest-coupons  falling  due  on  the  first  of  January,  lS68,on 
the  ground,  that  the  bonds  held  by  the  plaintiffs,  had  been 
unlawfully  issued;  that  they  had  been  deposited  in  Mr. 
Williams'  hands,  who,  contrary  to  instructions  and  agree- 
ment, had  misappropriated  or  misapplied  them,  and  had 
no  authority  to  part  with  them.  He  further  stated,  that 
the  money  in  their  hands,  was  the  money  of  the  Peruvian 
government. 

H.  A.  CRAM,  for  plaintiffs. 
C.  TRACY,  for  defendants. 

MONELL,  J.  No  claim  is  made  against  the  defendants  in 
this  case,  founded  upon  any  representation  alleged  to  have 
been  made  by  them  in  respect  to  the  validity  or  value  of  the 
bonds.  If  any  such  claim  was  made,  the  representations 
stated  to  have  been  made  by  the  defendants  would,  I  think, 
fall  far  short  of  being  sufficient  to  sustain  a  cause  of  action. 
They  were  merely  expressive  of  an  opinion  of  and  a  belief 
in  the  validity  and  value  of  the  bonds,  and  contain  no  evi- 
dences of  and  fraudulent  purpose  on  the  part  of  the 
defendants. 
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Nor  is  there  any  question  properly  involved,  in  respect  to 
the  bonafide  ownership  of  the  bonds  by  the  plaintiffs.  For 
the  purposes  of  the  action,  and  upon  the  proofs  before  rne, 
it  appears  that  they  made  advances  upon  the  security  of  the 
bonds,  which  were  of  the  genuine  issue  of  the  Peruvian  and 
Chilian  governments,  without  any  notice  that  they  had  been, 
as  is  now  alleged,  misappropriated  or  misapplied  by  some 
functionary  or  agent  of  those  governments.  Having 
received  the  bonds  under  such  circumstances,  it  is  not  prob- 
able that  the  mere  wrongful  putting  in  circulation  of  genu- 
ine bonds  payable  to  bearer,  and  transferable  by  delivering, 
by  an  agent  of  the  obligors,  having  them  in  his  custody 
would  invalidate  the  title  of  a  purchaser  for  value  and  with- 
out notice.  This  is  upon  the  principle  applicable  to  the 
diversion  of  notes  or  the  wrongful  issue  of  stock.  (Mer- 
chants' Bank  agt.  N.  Y.  &  K  H.  E.  11  Co.,  13  N.  Y.  R, 
599,  611),  and  is  carried  much  further  in  respect  to  stolen 
bonds  of  a  similar  character. 

Nor  do  I  conceive  that  any  inquiry  into  the  sufficiency  or 
insufficiency  of  the  reasons  assigned  by  the  defendants  for 
the  non-payment  of  the  January  interest,  is  legitimately  in- 
volved in  the  motion  now  before  me.  I  am  bound  perhaps, 
to  assume  that  such  reasons  were  in  fact  sufficient,  or  were 
at  least  regarded  as  sufficient,  by  the  Peruvian  and  Chilian 
governments,  to  authorize  their  withholding  payment.  At 
any  rate,  the  defendants,  the  agents  of,  and  acting  under 
instructions  from  those  governments  would  violate  their 
trust  and  duty,  if  they  disregarded  or  disobeyed  such  instruc- 
tions ;  and  they  had  no  right  either  in  respect  to  the  inter- 
ests of  creditors  or  otherwise,  to  inquire  into  or  question  the 
sufficiency  or  propriety  of  the  reasons  assigned  by  their 
principals,  or  any  direction  they  might  see  fit  to  make  re- 
specting the  agency;  nor  indeed  to  require  any  reasons 
whatever. 

The  sole  question  then  is,  have  the  plaintiffs  stated  facts 
which  in  their  legal  effect,  are  sufficient  to  authorize  the  in- 
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terference  by  a  court  of  equity,  to  compel  the  payment  of 
money  in  the  hands  of  an  agent  of  a  foreign  government,to 
creditors  of  such  government. 

No  action  can  be  sustained  by  these  plaintiffs  against  the 
Peruvian  and  Chilian  governments.  Our  courts  have  no 
jurisdiction  over  foreign  powers,  and  disputes  or  claims  aris- 
ing between  or  in  favor  of  our  own  government  or  the  citi- 
.zens  of  our  government  and  a  foreign  power  can  be  settled 
only  by  treaty  or  by  war. 

Nor  am  I  aware  of  any  law  under  which  the  moneys  in 
the  defendants'  hands  can  be  impounded  or  attached  at  the 
suit  of  a  creditor ;  or  can  in  any  other  way  be  reached  or 
applied  to  the  payment  of  debts  existing  here  against  their 
foreign  principals;  and  it  is  therefore  probable,  that  the 
plaintiffs  are  without  remedy,  beyond  such  as  is  provided  in 
the  bond,  or  such  as  they  may  induce  the  government  of 
the  United  States  to  resort  to  in  their  behalf.  The  only 
jurisdiction  which  by  any  pretense  a  court  of  equity  could 
exercise  in  a  case  like  this,  is  in  exerting  its  restraining 
power  to  prevent,  pending  the  litigation,  a  disposition  of 
the  fund  provided  for  the  payment  of  interest,  which  might 
deprive  the  plaintiffs  of  the  benefit  of  such  judgment  as 
they  might  obtain.  So  far  as  any  other  relief  is  concerned, 
the  remedies  at  law,would,  if  the  plaintiffs  have  any  remedy, 
be  quite  adequate. 

But  courts  of  equity,  while  they  recognize  and  protect 
rights  and  redress  wrongs,  their  jurisdiction  over  these  sub- 
jects is  confined  to  such  rights  or  wrongs  only,  as  are  ex- 
clusively and  exactly  distinguished  from  that  portion  of 
remedial  justice  which  is  exclusively  administered  by  courts 
of  common  law.  And  while  courts  of  equity  administer 
remedies  for  rights  which  are  not  recognized  by  courts  of 
common  law,  the  foundation  which  sustains  the  jurisdiction 
of  either  court  is  the  same;  and  the  cause  of  action  must 
be  such  that  the  court  can  take  hold  of  it  and  apply  appro- 
ate  remedies  and  give  appropriate  redress. 
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There  is  no  principle  of  equity  which  will  sanction  its 
assuming  jurisdiction  merely  because  at  law  there  is  no 
remedy,  unless  the  facts  are  such  as  make  up  a  case  exclu- 
sively for  equitable  relief.  In  other  words,  there  must  be  a 
cause  of  action,  whether  resort  is  had  to  the  one  forum  or 
the  other. 

In  this  case  it  seems  quite  clear  that  the  plaintiffs  have 
not  made  out  a  claim  for  the  equitable  relief  they  seek  to 
obtain.  As  before  remarked,  our  courts  have  no  power  over 
the  foreign  principals,  under  whose  authority  and  control 
the  defendants  can  alone  rightfully  act.  And  being  without 
jurisdiction  over  the  parties,  we  cannot  assert  an  authority 
over  the  property  of  such  parties,  notwithstanding  such 
property  is  within  our  territorial  limits.  The  fund  in 
question,  is  the  property  of  the  Peruvian  or  Chilian 
governments,  and  not  the  property  of  the  defendants,  and 
there  is  no  proceeding  in  rem.  unless  in  actions  over 
whose  parties  we  have  acquired  or  can  acquire  juris- 
diction. 

I  cannot  therefore  discover  any  ground  upon  which  this 
action  can  stand.  I  have  endeavored  to  find  some  anology 
in  principle  applicable  to  equitable  assignments  or  equita- 
ble liens,  but  without  success.  The  plaintiffs  cannot  reach 
the  fund  because  they  cannot  reach  its  owners.  It  is  a 
misfortune,  it  may  be  a  wrong,  but  our  courts  are  without 
power,  and  the  plaintiffs  must  be  left  to  pursue  such  other 
course  as  may  be  open  to  them.  If  this  act  of  repudiation 
is  without  justifiable  reason,  it  should  perhaps  be  (if  not 
a  causus  belli),  the  subject  of  diplomatic  negotiation  be- 
tween these  foreign  powers  and  the  government  of  the 
United  States. 

The  injunction  must  be  dissolved  with  the  usual  motion 
costs. 
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N.  Y.  COMMON  PLEAS. 
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The  first  order,  in  supplementary  proceedings,  appointing  a  referee,  &c.,  must  J« 
finu/ied  or  some  order  made  by  the  court  in  the  proceeding,  before  any  other  or- 
der can  be  made  in  the  premises. 


Special  Term  June,  1869. 

Mr.  BUST,  counsel  for  plaintiff",  made  a  motion  for  an  at- 
tachment against  defendant  for  contempt  in  dissolving  an 
an  order  supplemental  to  execution,  made  by  his  Honor 
Judge  BRADY,  dated  June  1,  1869,  commanding  the  defen- 
dant to  appear  before  Thaddeus  H.  Lane  Esq.,  referee,  and 
submit  to  an  examination  as  a  judgment  debtor. 

J.  M.  SHEEHAN,  counsel  for  defendant,  admitted  service  of 
the  order  and  the  disobedience  of  it  under  his  instructions; 
and  rested  his  opposition  on  the  fact  that  although  seven  or 
eight  orders  were  granted  for  the  examination  of  the  defen- 
dant, and  motions  for  attachment  for  contempt  of  each  of 
them  made  against  the  defendant,  they  were  all  denied  on 
the  ground  that  the  papers  of  the  plaintiff's  attorney  were 
informal ;  but  now,  to  settle  the  practice,  he  admitted  the 
papers  for  contempt  in  the  present  motion  were  correct ;  but 
he  objected  to  the  jurisdiction  of  the  court  on  the  ground 
that  in  February  last,  an  order  was  made  herein  appointing 
Felix  V.  B.  Kennedy  Esqr.  referee,  which  order,  though  re- 
pudiated by  the  plaintiff,  after  obtaining  the  same,  was  still 
in  existence,  and  that  therefore  the  court  had  no  jurisdiction 
of  the  proposed  centempt. 

Mr.  SIIEEHAN  stated  that  he  wished  to  make  this  a  test 
case  to  settle  the  practice  in  supplementary  proceedings,  as 
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to  his  own  knowledge  great  wrong  was  being  done  by  chang- 
ing referees  and  making  orders  while  the  first  orders  were  still 
in  force,  and  not  set  aside  by  any  order  of  the  court ;  and  re- 
quested the  judge  to  settle  the  practice,  which  was;  up  to 
this  time  doubtful. 

DALY  First  Judge,  coincided  with  defendants  counsel,  and 
decided  that  the  first  order  in  a  supplementary  proceed- 
ing must  be  finished  or  some  order  made  by  the  court  in  the 
proceeding,  before  any  other  order  could  be  made  in  the 
premises. 

Motion  denied. 
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N.  Y.  SUPERIOR  COURT. 
WILLIAM  3.  O'REILLY  and  Others  agt,  JAMES  FREEL. 


On  a  motion  to  vacate  an  attachment,  where  the  whole  evidence,  contained  in  the 
affidavits  on  both  sides,  show  that  the  plaintiff  could  not  have  known  the  facta  to 
which  he  swore  positively  in  the  affidavit  on  which  the  warrant  of  attachment 
was  obtained,  therefore  there  being  no  preponderance  of  evidence  to  sustain  it, 
the  attachment  must  be  discharged. 

In  this  case,  the  court  considered  that  there  might  be  evidence  enough  before  it  to  es- 
tablish that  the  defendant  intended  to  retain  control  of  his  property,  as  long  as  the 
indulgence  of  his  creditors  and  the  law  might  permit ;  that  he  had  found  or  would 
find  it  difficult  to  meet  all  his  engagements  as  they  had  become  or  might  become  due; 
that  he  had  made  promises  to  pay  which  he  had  broken,  and  perhape  that  he  was 
in  a  precarious  situation,  if  pressed  by  his  creditors. 

Bui  there  was  no  such  evidence  before  the  court,  of  hurry,  secresy  and  sacrifice  in 
the  disposition  of  his  property  as  to  warrant  the  deduction  that  he  intended  to 
withdraw  from  the  grasp  of  the  law  his  property,  when  his  creditors  are  in  a  po- 
sition to  seize  it.  Until  then  he  is  the  owner  and  entitled  to  dispose  of  it  as  he 
thinks  proper,  provided  he  does  not  violate  any  positive  law. 


Special  Term,  April,  1867. 

MOTION  by  defendant  to  vacate  a  warrant  of  attachment. 

T.  BRENNAN  and  JOHN  McKEON,  for  motion. 
T.  B.  ELDRIDGE  opposed. 

ROBERTSON,  Ch.  J.  The  227th  section  of  the  Code  author- 
izes the  issuing  of  an  attachment  against  the  property  of  a 
defendant,  who,  in  general  terms,  has  absconded  or  concealed 
himself,  or  has  disposed  of  or  secreted,  or  is  about  to  dis- 
pose of  or  secrete,  his  property  with  intent  to  defraud  cred- 
itors. The  229th  section  provides  more  specifically  that  a 
warrant  may  be  issued  whenever  it  appears  by  affidavit  that 
the  defendant  has  departed  from  this  state  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 
or  to  keep  himself  concealed  therein  with  like  intent,  or 
that  he  has  removed,  or  is  about  to  remove,  any  of  his  prop- 
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erty  from  this  state,  or  has  disposed  of  or  secreted  any  of  his 
property  with  like  intent.  As  such  last  section  reads,  a  de- 
parture of  the  defendant  from  this  state,  with  any  one  of 
these  intents,  to  wit :  either  to  defraud  his  creditors,  avoid 
the  service  of  a  summons,  or  keep  himself  concealed  within 
'  this  state,  is  sufficient  to  justify  an  attachment.  Nothing 
can  be  implied  in  so  summary  a  proceeding,  and  therefore 
the  word  "kept"  cannot  be  substituted  for  "keep-"  If  so 
the  provision  is  contradictory  as  to  such  keeping  concealed 
in  the  state,  when  he  has  departed  from  it.  But  even  if  the 
provision  allowed  an  attachment  where  a  defendant  was  con- 
cealed in  this  state,  I  think  the  affidavits  on  which  this  at- 
tachment was  granted  contained  no  evidence  of  such  con- 
cealment, and  if  they  did  they  were  fully  met  and  disposed 
of  by  the  affidavits  of  disinterested  parties ;  so  that  the  at- 
tachment cannot  be  sustained  on  that  ground,  and  unless  it 
can  be  upon  the  ground  of  a  past  disposition,  or  an  intended 
disposition  of  goods  to  defraud  creditors,  it  must  fail. 

The  action  is  on  a  promissory  note  for  over  S900 ;  dated 
in  October  last,  and  goods  sold  in  November  and  December 
amounting  to  nearly  two  hundred.  Before  such  goods  were 
bought,  as  one  of  the  plaintiffs  deposed  in  an  affidavit  on 
which  the  attachment  was  granted,  the  defendant  applied  to 
them  representing  that  he  had  a  cash  capital  of  $10,000  in 
his  business,  owed  no  borrowed  money/  was  doing  a  good 
business,  was  a  single  man  with  merely  nominal  expenses, 
owed  no  bills  past  due,  was  able  to  meet  all  his  bills, 
amounting  to  $2,000,  and  had  a  stock  of  goods  in  his  store 
amounting  to  $15.000  at  its  cost  price.  Two  days  after 
such  note  became  due,  being  the  22d  of  February  last,  the 
defendant  had  in  his  store  goods  of  the  value  of  $15,000, 
and  now  has  goods  valued  at  $5,000.  The  defendant  has 
not,  within  forty  days,  paid  any  of  his  bills,  but  has  allowed 
all  his  paper  to  go  to  dishonor  for  non-payment,  although 
selling  his  goods  below  actual  cost,  to  deponent's  certain 
knowledge,  thereby  inducing  a  run  upon  his  store  by  custo- 
VOL.  XXXVIL  18 
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mers ;  is  largely  in  debt  and  refuses  to  make  any  provision 
for  the  payment  of  his  debts,  although  his  stock  of  goods  is 
disappearing.  Such  debts,  past  due,  amount  to  810,000, 
many  of  which  have  been  due  for  thirty  days.  His  average 
daily  sales  for  thirty  days  have  been  $200  each  day,  no  part 
of  which  has  been  applied  to  the  payment  of  his  debts,  and 
the  deponent  was  informed  by  a  clerk,  of  the  defendant 
(McGowan)  that  the  defendant  was  selling  everything  pay- 
ing nothing,  and  evidently  preparing  to  go  out  of  business. 
The  names  of  some  creditors  are  given,  and  a  statement  of  the 
defendant  that  he  has  paid  $300  to  one  of  them  (Weeks)  is 
sworn  to  have  been  denied  by  such  creditor.  There  is  a 
general  charge  that  the  defendant  has  disposed  of,  is  dispos- 
ing, and  about  to  dispose  of  his  property  to  defraud  his 
creditors,  which  of  course  amounts  to  nothing  (Furman  agt. 
Walter,  13  How.  Pr.  Rep.,  349),  as  it  is  for  the  court,  not 
the  creditor,  to  say  whether  facts  proved  to  exist  establish 
such  disposition  and  intent. 

Such  affidavit  of  the  plaintiff  does  not  state  the  nature  of 
the  inspection  which  enabled  him  to  pass  upon  the  value  of 
the  goods  in  the  store,  or  how  he  knew  that  the  defendant 
had  not  for  forty  days  paid  any  of  his  bills,  or  had  allowed 
his  paper  to  be  dishonored,  or  what  the  cost  of  his  goods 
was,  and  that  he  was  selling  them  below  it  for  three  weeks, 
or  how  much  he  was  in  debt,  or  when  his  debts  were  due, 
or  what  the  average  daily  sales  of  the  defendant  were,  or 
that  the  proceeds  of  such  sales  were  not  appropriated  to  the 
payment  of  his  debts.  As  the  possession  of  such  knowledge 
by  any  one  who  was  not  with  the  defendant,  night  and  day, 
is  almost  impossible,  it  seems  incredible,  and  a  strong  shade 
of  suspicion  is  cast  over  the  reliability  of  the  statements. 
Such  things  may  all  have  been  true,  but  the  partv  testify- 
ing does  not  shield  himself  from  the  charge  of  perjury  there- 
by, if  he  did  not  know  them  to  be  true  They  may  have 
been  stated  in  that  positive  way  to  avoid  the  difficulty  of 
stating  them  on  information  and  belief,  which  would  not 
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warrant  the  issuing  of  an  attachment.  [See  cases  cited  in 
note  (d)  $  229  of  Code  of  Proc.  (Voorh.  Ed.,  1864)  j  p.  148.] 
But  if  made  only  as  the  result  of  information  and  belief, 
the  party  making  such  statement  under  oath  incurred  the 
penalties  of  perjury,  if  they  were  material,  and  they  were 
only  so  if  they  tended  to  prove  a  previous  or  an  intended 
fraudulent  disposition  of  the  goods,  which  I  propose  to  con- 
sider. 

It  is  conceded  by  such  affidavit  that  except  as  to  selling 
below  cost,  the  sales  were  made  in  the  ordinary  Bourse  of 
business,  and  at  the  rate  of  $200  a  day  for  thirty  days, 
which  would  amount  to  $6,000.  Yet,  on  the  12th  of  March, 
the  day  of  making  the  affidavit,  it  states  the  stock  of  goods 
to  be  $4,000,  while  on  the  25th  of  February,  (two  days 
after  the  note  became  due,)  it  was  $9,000,  making  a  disap- 
pearance of  $5,000  in  fifteen  days — being  at  the  rate  of  $333 
a  day.  The  fact  that  the  defendants'  creditors  resident  in 
the  city  of  New  York,  to  whom  $10,000  are  due,  and  some 
of  whose  claims  have  been  over  thirty  days  due,  have  not 
interfered  with  his  regular  business  by  judgment  and  execu- 
tion, would  tend  to  show  that  such  creditors  were  still  will- 
ing to  trust  to  his  future  success,  and  his  failure  to  pay  them 
is  certainly  not  a  matter  of  which  the  plaintiffs  can  avail 
themselves. 

The  fact  to  be  established  is  not  mere  inability  or  failure 
to  pay,  but  an  unlawful  disposition  of  property  to  avoid 
such  payment.  Embarrassment  owing  to  the  pressure  of 
creditors  may  characterize  secret,  swift  and  wholesale  dispo- 
sition of  property,  or  other  circumstances  of  concealment, 
so  as  to  infer  an  intention  to  defraud.  But  in  case  of  a  non- 
interference by  creditors,  the  amount  of  sales  of  goods  in  an 
ordinary  way  over  a  counter  to  casual  customers,  even  below 
cost,  is  very  faint  evidence  of  an  intent  to  defraud  by  such 
disposition  of  them.  The  amount  of  rebate  from  the  cost 
in  such  sales  is  not  given,  so  that  any  very  strong  infer- 
ence from  that  circumstance  is  prevented. 
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Upon  the  whole,  therefore,  there  was  perhaps,  just  enough 
of  possibility  of  knowledge  by  the  plaintiff,  Stephen  O'Reilly, 
of  the  facts  to  which  he  swore  positively,  and  enough  of 
room  for  the  inference  that  the  sale  of  $6,000  worth  of 
goods  under  cost,  although  openly  to  casual  customers,  and 
during  thirty  days,  was  a  disposition  of  property  to  defraud 
some  creditors,  where  the  defendant  was  in  debt  $10,000, 
as  to  justify  the  issuing  of  the  warrant  of  attachment  in 
question,  although  it  is  nothing  like  as  strong  as  the  evidence 
of  an  intended  removal  of  goods  for  a  similar  purpose  was 
in  Mott  agt.  Lawrence,  (17  Hoio.  R.,  559,)  where  an  attach- 
ment was  set  aside  for  the  grounds  of  issuing  it  being  in- 
sufficient. The  supplementary  affidavits  on  the  part  of  the 
plaintiffs  do  not  strengthen  their  case  much.  They  con- 
sisted in  part  of  the  valuation  by  several  persons  conversant 
with  the  dry  goods  of  the  defendants'  stock,  by  looking  at 
them  on  the  shelves,  without  any  further  examination. 

These  witnesses  undertake  to  pronouuce  upon  them  as 
shop-worn,  and  the  relics  of  a  good  stock,  and  to  state  that 
the  best  and  most  saleable  goods  are  gone.  Of  course  it  is 
difficult  for  an  inexperienced  person  to  set  limits  to  the 
judgment  and  penetration  of  an  expert,  but  it  is  very  diffi- 
cult to  imagine  how  any  one  could  ascertain  from  what 
goods  were  in  the  store,  from  what  had  been  there,  or  how 
they  were  shop-worn,  without  examining  them,  and  the 
process  of  doing  so  could  surely  be  explained  to  the  un- 
learned. There  has  been  abundance  of  time  since  the 
sheriff  was  in  possession  to  take  an  inventory  and  ascertain 
the  value  of  material.  The  fact  that  the  plaintiffs  were  once 
prevented  by  the  person  in  charge, would  not  have  prevented 
them  from  applying  to  the  sheriff  for  his  removal  if  neces- 
sary, particularly  after  the  directions  of  such  sheriff  given 
by  him. 

The  plaintiffs  seem  to  admit  that  the  goods  bought  of 
them  in  November  and  December,  at  least,  are  still  in  the 
sliop,  by  offering  to  take  them  back  in  satisfaction.  The 
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plaintiffs  own  affidavit  in  regard  to  the  statement  of  one  of 
the  defendants'  clerks,  (McGowan,)  is  denied  by  such  clerk. 
His  statement  that  the  defendant  sought  him  to  make  pur- 
chases is  denied  by  the  latter.  The  sale  of  goods  at  Terre 
Haute  is  admitted  by  the  defendant,  but  proved  to  have 
taken  place  in  November  last.  The  conversation  between 
one  of  the  plaintiffs  (Stephen  O'Reilly)  and  the  defendant, 
reported  by  an  unusual  effort  of  memory  by  a  Mr.  Kross, 
(who  does  not  seem  to  have  taken  any  minute  of  it  in  writ- 
ing,) in  the  form  of  question  and  answer,  was  somewhat 
inqusitorial  and  might  have  provoked  the  defendant's  replies 
from  its  tone ;  at  all  events,  did  not  intend  to  show  any 
fraudulent  disposition  of  property,  although  it  might  to 
prove  an  indisposition  to  satisfy  the  plaintiff.  But  the  affi- 
davits on  the  part  of  the  defendant  contradict  everything 
material  on  the  other  side  to  the  issue  of  a  past  or  a  future 
fraudulent  disposition  of  property.  They  establish,  by  par- 
ties who  are  familiar  with  the  defendant's  stock,  and  have 
daily  handled  it  for  a  long  time  past,  that  it  is  worth  from 
$15,000  to  $20,000.  Their  statement,  it  is  true,  is  general, 
but  it  is  opposed  to  an  equally  general  one.  The  defendant's 
clerks  also  testify,  that  instead  of  $200  worth  of  goods  a  day, 
the  defendant  has  not  sold  over  $30  worth  for  the  last  thirty 
days,  and  they  prove  the  dullness  of  the  business.  Sales 
under  the  original  cost  are  also  denied,  except  as  to  old 
goods  out  of  fashion  and  difficult  of  sale.  The  representa- 
tions to  the  plaintiffs  on  which  they  allege  goods  were  sold 
to  the  defendant  are  also  denied.  And  the  whole  evidence 
contained  in  all  the  affidavits  on  both  sides,  show  that  the 
plaintiff,  Stephen  O'Reilly,  could  not  have  known  the  facts 
to  which  he  swore  positively  in  the  affidavit  on  which  the 
warrant  of  attachment  was  obtained.  There  is,  therefore, 
no  preponderance  of  evidence  to  sustain  them. 

There  may  be  evidence  enough  before  me  to  establish 
that  the  defendant  intends  to  retain  control  of  his  property 
as  long  as  the  indulgence  of  his  creditors  and  the  law  may 
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permit :  that  he  has  found  or  will  find  it  difficult  to  meet  all 
his  engagements  as  they  have  become  or  may  become  due ; 
that  he  has  made  promises  to  pay  which  he  has  broken,  and 
perhaps  that  he  is  in  a  precarious  situation  if  pressed  by  his 
creditors.  But,  as  I  have  before  said,  there  is  no  such  evi- 
dence before  me  of  hurry,  secresy  and  sacrifice  in  the  dispo- 
sition of  his  property  as  to  warrant  the  deduction  that  he 
intends  to  withdraw  from  the  grasp  of  the  law  his  property, 
when  his  creditors  are  in  a  position  to  seize  it.  Until  then, 
he  is  the  owner,  and  entitled  to  dispose  of  it  as  he  thinks 
proper,  provided  he  does  not  violate  any  positive  la\v.  The 
attachment  must  be  dissolved  with  $10  costs. 

In  the  case  of  George  A.  Wickes  et.  al.  agt.  The  same  defen- 
dant, the  court  said :  "  The  facts  in  this  case  are  so 
nearly  similiar  to  that  in  O'Reilly  &c.,  agt.  The  same  defend- 
ant, that  the  same  disposition  must  be  made  of  the  motion 
by  granting  it  with  $10  costs. 
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COURT  OF  APPEALS. 

C.  GRAHAM  and  others,  executors  of  DAVID  GRA- 
HAM agt.  PETER  CHRYSTAL. 

On  the  trial  of  an  action  brought  by  executors,  for  services  of  their  testator  as  an 
attorney  and  counsellor  at  law,  the  defendant  being  a  witness  on  his  own  behalf, 
should  not  be  permitted  to  give  the  substance  of  a  written  any  more  than  that  of 
a  verbal  communication  to  him  from  the  testator  ;  even  if  the  loss  of  the  written 
communication  is  satisfactorily  made  out. 

Besides,  it  would  hardly  be  safe  to  allow  the  contents  of  a  lost  written  instrument 
to  be  proved  by  such  witness,  who  stated  in  answer  to  a  question  having  reference 
to  the  writing,  that  "his  recollection  was  too  vague  and  shadowy — he  thought  that 
perhaps  he  might  state  the  substance. 

Where  plaintiffs  sought  to  impeach  two  of  the  defendants  witnesses,  by  witnesses 
who  swore  that  they  had  known  them  in  former  years :  that  their  character  was 
bad,  and  though  they  knew  nothing  of  them  for  eight  or  ten  years  prior  to  the 
trial,  they  would  not  believe  them  under  oath: 

Held,  that  the  evidence  was  properly  admissible.  The  rule  is,  that  if  it  is  shown 
by  the  impeaching  party  that  the  character  of  the  witness  at  a  former  period  of 
his  life  had  been  bad,  and  thus  a  presumption  is  raised  that  it  had  so  continued,  it 
is  in  the  power  of  the  party  thus  sought  to  be  impeached,  to  show  that  his  present 
character  is  good,  and  thus  repel  the  presumption. 

Interest  was  allowed  on  the  plaintiffs  claim  from  the  time  when  the  last  professional 
services  were  rendered,  on  the  sum  which  the  plaintiffs  claim  was  then  due. 

A  general  exception  to  all  the  findings  of  the  referee,  both  of  law  and  fact  except  as 
to  some  enumerated  ones,  is  not  a  sufficient  exception  to  the  allowance  of  interest. 

It  was  stated  that  this  whole  case  showed  that  the  defendant  was  probably  saved 
from  a  long  and  disgraceful  imprisonment  by  the  great  professional  skill  and 
perseverance  of  the  testator,  in  his  defense  ;  and  the  value  of  the  services.  $1250, 
were  abundantly  proved  and  found  by  the  referee  ;  and  no  exceptions  on  the  trial 
were  taken. 

September  Term,  1865. 

APPEAL  by  the  defendant  from  a  judgment  in  favor  of  the 
plaintiffs,  rendered  at  the  general  term. 

HARRISON  and  WARING,  attorneys,  and 
JOHN  E.  BURRILL,  counsel  for  appellant,  defendant. 
CARPENTIER  and  BEACH,  attorneys  and  counsel  for  res- 
pondents, plaintiffs. 

CAMPBELL,  J.  The  action  was  brought  by  the  executors 
of  the  late  David  Graha'n  to  recover  for  professional  services 
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rendered  by  him  for  the  defendant  between  October,  1S45, 
and  June,  1850.  The  referee  found  that  the  services  were 
rendered  both  as  attorney  and  counsellor,  and  that  the  de- 
fendant had  promised  to  pay  him  in  the  most  liberal  manner; 
and  that  such  services  were  reasonably  worth  the  sum  of 
one  thousand  two  hundred  and  fifty  dollars,  of  which  sum 
only  two  hundred  and  fifty  dollars  had  been  paid,  leaving  due 
the  sum  of  one  thousand  dollars  and  interest ;  but  inasmuch 
as  the  plaintiffs  had  in  their  complaint  only  claimed  to 
recover  eight  hundred  and  fifty  dollars  and  interest — he  or- 
dered judgment  for  the  latter  sum. 

The  statute  of  limitations  was  interposed  as  a  defense  in 
this  action,  but  was  abandoned  on  the  trial,  it  being  conclu- 
sively established  that  the  defendant  had  been,for  the  greater 
part  of  the  time  intervening  between  the  rendering  of  the 
services  and  the  commencement  of  this  action,  absent  from 
the  state.  The  value  of  the  services  were  abundantly  proved, 
not  only  by  men  eminent  in  the  profession,  but  by  those  who 
were  familiar  and  employed  in  the  very  criminal  proceedings 
instituted  and  carried  on  against  the  defendant. 

The  principal  contest  on  the  trial,  was  on  the  question  of 
payment ;  the  defendant  contending  and  giving  some  evi- 
dence tending  to  show  that  the  two  hundred  and  fifty  dollars 
paid,  had  been  received  by  Mr.  Graham  during  his  lifetime 
in  full  satisfaction  and  extinguishment  of  his  claim  for  the 
services  rendered. 

In  the  progress  of  the  trial,  the  defendant  who  was  exam- 
ined in  his  own  behalf,  testified,  that  he  had  received  from 
Mr.  Graham  certain  letters  relating  to  monied  transactions, 
and  that  he  had  looked  among  his  papers  and  could  not  find 
them.  When  asked  whether  he  could  state  the  contents  of 
them,  he  answered ;  "  No,  I  could  not  state  the  precise 
words,  but  I  think  I  could  give  the  substance  perhaps." 
When  asked  by  his  counsel  to  state  the  substance,  objections 
were  made  and  sustained  and  exceptions  were  taken. 

The  writer  of  the  letters   had  been  dead  fora  number  of 
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years  at  the  time  of  the  trial,  and  the  action  was  by  his  ex- 
ecutors, and  it  is  to  my  mind  very  doubtful,  whether  the 
defendant  testifying  in  his  own  behalf,  even  if  the  prelimin- 
ary proofs  of  loss  had  been  made  out  to  the  satisfaction  of 
the  referee,  should  have  been  permitted  to  give  the  substance 
of  a  written  any  more  than  that  of  a  verbal  communication 
to  him  ;  in  either  case  the  testator  could  not  be  present  to 
contradict,  to  vary  or  explain,  but  the  referee  was  not  satis- 
fied with  the  evidence  of  the  loss  of  the  letters,  and  of  the 
sufficiency  of  this  evidence  he  was  to  determine  (Jackson 
agt.  Frier ;  16  Johns.,  193).  But  it  was  evidently  right  that 
the  objection  should  be  sustained  on  the  ground,  apparent 
from  the  answer  of  the  defendant — that  his  recollection  was 
too  vague  and  shadowy.  He  thought  that  perhaps  he 
might  state  the  substance — it  would  hardly  be  safe  to  allow 
the  contents  of  a  lost  written  instrument  to  be  proved  by 
such  a  witness  ;  I  think  the  objection  was  well  taken. 

The  defendant  called  two  witnesses,  Little  and  Porter, 
whom  the  plaintiffs  sought  to  impeach.  The  impeaching 
witnesses  had  known  the  men  Little  and  Porter  in  former 
years,  and  testified  that  their  character  was  bad,  and  though 
they  knew  nothing  of  them  for  eight  or  ten  years  prior  to 
the  trial,  were  allowed  further  to  testify  that  they  would  not 
believe  them  under  oath. 

The  ruling  was  right  and  the  evidence  properly  admitted. 
If  not  the  most  satisfactory,  it  was  still  competent.  (Sleeper 
agt.  Van  Middlesworth,  4  Dcnio.,  431.)  In  this  case,  the  in- 
quiry was  as  to  reputation  four  years  previous,  and  it  was 
truly  said  that  no  certain  limit  in  point  of  duration  could 
be  laid  down  for  such  inquiries.  If  it  is  shown  by  the  im- 
peaching party  that  the  character  of  the  witness  at  a  former 
period  of  his  life  has  been  bad  and  thus  a  presumption  is 
raised  that  it  had  so  continued,  it  is  in  the  power  ot  the 
party  thus  sought  to  be  impeached  to  show  as  he  did  by 
witnesses  in  this  case,  that  his  present  character  is  good  and 
thus  repel  the  presumption. 
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The  defendant  now  contends  that  interest  should  only  be 
allowed  from  the  commencement  of  the  suit,  whereas  the 
referee  allowed  interest  from  June  1850,  the  time  when  the 
last  professional  services  were  rendered.  On  principle  there 
is  no  good  reason  why  interest  should  not  be  allowed  as 
claimed  by  the  plaintiffs  and  found  by  the  referee;  when  the 
services  were  rendered,  they  were  worth  the  sum  which  the 
referee  found  as  their  value,  and  said  sum  was  then  due,and 
if  not  paid  by  reason  of  the  inability  or  unwillingness  to 
pay  on  the  part  of  the  defendant  and  said  payments  were 
deferred  or  delayed  for  several  years,  then  full  compensation 
as  payment  is  only  made  when  interest  is  added  to  said 
principal  sum.  But  this  case  falls  within  the  exception  to 
the  general  rule  as  determined  by  McMalwn  agt.  Neiv  York 
and  Erie  E.  E.  (20  N.  Y.,  463).  The  defendant  before  the 
services  were  rendered,  and  while  the  criminal  proceedings 
were  pending,  left  the  state  and  remained  ant  of  it,  and  his 
residence  was  unknown  to  the  testator.  He  took  no  steps 
to  ascertain  his  indebtedness,  and  gave  no  opportunity  for  a 
claim  to  be  made  or  presented  to  him.  He  was  clearly  him- 
self in  default  and  cannot  now  complain  that  he  is  com- 
pelled to  pay  interest.  Besides,  there  is  no  special  exception 
to  the  allowance  of  interest ;  the  exception  is  general  to  all 
the  findings,  both  of  law  and  fact,  except  as  to  some  enu- 
merated ones — as  was  said  in  McMalwn  agt.  New  York  and 
Erie  E.  E.  (supra),  the  exception  to  be  of  avail,  should 
have  pointed  out  the  precise  objection  so  that  the  plaintiffs 
might  have  had  their  election  to  remit  the  excess  of  interest. 

There  are  no  other  exceptions  that  require  any  attention. 
The  whole  case  shows,  that  the  defendant  was  probably 
saved  from  a  long  and  disgraceful  imprisonment  by  the  great 
professional  skill  and  perseverance  of  the  testator  in  his  de- 
fense, and  the  value  of  the  services  they  abundantly  proved 
and  found  by  the  referee,  and  no  exceptions  on  the  trial 
were  taken. 

This  judgment  should  be  affirmed. 
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COURT  OF  APPEALS. 

JAMES    H.    CASE,  respondent    agt.    HIRAM  G.  HOTCHKISS, 

appellant. 

On  the  trial  of  an  action  brought  for  services  as  an  attorney  and  counsellor  at  law, 
where  the  attorney  was  on  the  stand  as  a  witness,  and  had  testified  that  an  appeal 
in  a  cause  was  taken  to  the  general  term,  under  the  defendants  direction ;  the  de- 
fendant's counsel  then  asked  the  witness  the  following  question  in  reference  to 
that  appeal :  "  Was  there  anything  to  argue?"  The  question  being  objected  to 
was  excluded  by  the  court,  and  the  defendant  excepted : 

Held,  no  error.  The  obligation  of  the  attorney  to  be  in  attendance,  by  himself  or 
counsel,  was  the  same  in  either  case,  and  the-£ict  that  there  was  nothing  to  argue 
in  the  sense  intended  by  the  question,  would  have  been  no  proper  ground  of  in- 
ference that  it  was  not  in  fact  argued,  in  the  legal  sense  of  submitting  the  case  to 
the  general  term  for  decision. 

No  objection  to  the  account  rendered  by  the  attorney,  having  been  made  by  the 
defendant  until  the  commencement  of  the  action,  being  over  two  years  after  such 
presentation,  it  was  properly  regarded  as  an  account  stated,  and  drew  interest  from 
t/ie  time  it  was  rendered. 

January  Term,  1867. 

THIS  is  an  action  to  recover  for  the  services  of  the  plain- 
tiff's assignors,  as  attorneys  and  counsellors  at  law. 

GEORGE  R.  ARNOLD,  for  plaintiff  and  respondent. 
D.  H.  DEVOE,  for  defendant,  appellent. 

PARKER,  J.  Only  two  exceptions  appear  in  the  case  to 
have  been  taken  upon  the  trial,  and  these  raise  the  only 
questions  which  we  can  consider. 

The  first  was  to  the  decision  of  the  court  sustaining  the 
plaintiff's  objection  to  the  following  question  put  by  the 
defendant's  counsel  to  the  plaintiff's  witness  on  cross  exam- 
ination :  u  Was  there  anything  to  argue?"  The  question 
referred  to  the  argument  of  an  appeal  at  the  general  term, 
in  an  action  which  the  plaintiff's  assignors  defended  for  this 
defendant.  The  witness  (who  was  one  of  the  said  assignors) 
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had  already  testified  that  the  appeal  was  taken  under  defen- 
dant's direction,  which  evidence  was  uncontradicted  in  the 
case,  and  that  he  and  his  partners  had  paid  other  counsel  for 
auguing  it  at  the  general  term.  The  manifest  point  of  the 
inquiry,  was  not  whether  the  case  was  before  the  general 
term  in  a  condition  to  be  argued,  but  either,  whether  there 
was  any  question  presented  for  argument  in  the  case  as 
made,  or,  whether  there  were  any  merits  in  the  question 
presented  to  the  court.  Whatever  was  intended,  the  ques- 
tion was  properly  excluded.  Whether  the  case  presented  to 
the  court  any  question  for  its  consideration,  or  whether  the 
question  presented  had  any  merit  or  not,  was  quite  immaterial 
inasmuch  as  the  attorneys  had  been  employed  by  the  defen- 
dant to  carry  the  case  to  the  general  term  and  were  there- 
upon bound  to  see  that  it  received  the  attention  necessary 
to  obtain  the  decision  of  the  general  term,  sought  for  by  the 
appeal.  Neither  was  it  material  with  reference  to  the  ques- 
tion wrhether  an  argument  wras  in  fact  had. 

The  obligation  of  the  attorneys  to  be  in  attendance,  by 
themselves  or  counsel,  was  the  same  in  either  case,  and  the 
fact  that  there  was  nothing  to  argue  in  the  sense  intended 
by  the  question,  would  have  been  no  proper  ground  of  in- 
ference that  it  was  not,  in  fact,  argued,  in  the  legal  sense  of 
submitting  the  case  to  the  general  term  for  decision.  Be- 
sides, it  became  a  matter  of  no  importance  in  the  case,from 
the  fact  that  it  was  subsequently  shown  that  the  amount 
was  liquidated  by  the  defendant's  admission,  and  no  question, 
was  made  as  to  the  amount. 

The  other  exception  is  to  the  charge  of  the  judge,  in 
which  he  instructed  the  jury  that  they  might  allow  interest 
upon  the  amount  of  the  account.  It  appeared  by  uncon- 
tradicted evidence  that  the  account,  as  claimed  in  the  com- 
plaint, was  rendered  to  the  defendant,  on  the  25th  of  Janu- 
ary, 1859,  and  no  objection  was  ever  made  to  it,  in  respect 
to  the  amount  or  otherwise,  prior  to  the  commencment  of 
the  action,  which  was  more  than  a  year,  and  the  trial  was 
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had  over  two  years  after  such  presentation.  The  account 
was,  I  think,  properly  regarded  as  an  account  stated  (Lock- 
wood  agt.  Thome,  I  Kern.,  170;  Towslcy  agt.  Denison,  45 
Barb.,  490 ;  Philips  agt.  Belden,  2  Ed.  ch.  R.,  1). 

Being  so  regarded,  it  drew  interest  from  the  time  when  it 
was  liquidated,  which  was  at  the  time  when  it  was  rendered, 
inasmuch  as  no  objection  was  ever  made  to  it  (Walden  agt. 
Sherburne,  15  John.,  409 ;  Patterson  agt.  Choate,  7  Wend., 
441  ;  Feetcr  agt.  Heath,  11  Wend.,  479). 

On  the  merits,  therefore,  the  judgment  is  clearly  right, 
and  should  be  affirmed. 

But,  moreover,  the  appellant,  when  the  cause  was  reached 
on  the  calendar,  neither  appeared  to  argue,  nor  subsequently 
furnished  papers  for  the  court.  For  this  reason  the  respon- 
dent is  entitled  to  an  affirmance  of  the  judgment,  and  I 
think  also  to  ten  per  cent,  damages  for  the  delay  occasioned 
by  the  appeal. 
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N.  Y.  SUPERIOR  COURT. 
WILLIAM  M.  LOWRY  and  another  agt.  WILLIAM  H.  INMAN. 

Except  in  the  single  instance  of  a  misjomder  of  causes  of  action,  the  opportunity 
of  amendment  of  the  complaint,  in  the  contingency  of  a  successful  demurrer  to  it, 
is  left  absolutely  to  the  discretion  of  the  court,  to  be  exercised  in  conformity  to  the 
rules  of  the  former  practice  and  in  furtherance  of  justice. 

It  would  not  be  in  furtherance  of  justice,  to  allow  an  amendment  of  the  complaint, 
with  no  other  view  than  that  the  plaintiffs  might  have  the  privilege  of  looking 
about  to  see  if  they  could  not  discover  some  means  of  reinforcing  their  case. 

A  final  judgment  on  a  demurrer  is  a  "  trial"  under  section  309  of  the  Code,  and  the 
prevailing  party  in  a  proper  case,  is  entitled  to  an  additional  allowance. 

Special  Term,  June,  1S69. 

THE  defendant  moves  for  an  additional  allowance,  and  the 
plaintiffs  move  for  leave  to  amend  their  complaint. 

ROGER  A.  PRYOR,  for  defendant. 
BARLOW  &  HYATT,  for  plaintiffs. 


uNX,  J.  As  the  former  motion  can  be  entertained  only 
when  final  judgment  is  to  be  entered  on  the  demurrer,  its 
decision  is  necessarily  postponed  to  the  disposition  of  the 
motion  to  amend.  A  demurrer  to  the  complaint  for  insuf- 
ficiency in  substance  was  sustained,  and  judgment  directed 
for  the  defendant.  The  plaintiffs  ask  leave  to  amend  their 
complaint. 

Section  172  of  the  Code  makes  provision  for  the  privilege 
of  pleading  over  when  the  demurrer  has  been  defeated  ;  but, 
except  in  the  single  instance  of  a  misjomder  of  causes  of 
action,  the  opportunity  of  amendment  in  the  contingency 
of  a  successful  demurrer  to  the  complaint  is  left  absolutely 
to  the  discretion  of  the  court,  to  be  exercised  in  conformity 
to  the  rules  of  the  former  practice  and  in  furtherance  of  jus- 
tice. Now,  under  the  ancient  practice  the  liberty  of  amend- 
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ment  of  a  complaint,  after  it  had  been  adjudged  bad  on  de- 
murrer, was  by  no  means  a  thing  of  course,  or  of  common 
occurerice,  on  the  contrary  the  judgment  was  ordinarily  final 
— nil  capiat.  And  if  the  plaintiffs  were  allowed  to  amend 
it  was  an  exceptional  privilege,  conceded  to  prevent  a  fail- 
ure of  justice — as  when  the  judgment  on  demurrer  might 
be  pleaded  in  bar  to  another  action,  or  another  action  be  pre- 
cluded by  the  statute  of  limitations.  In  the  case  under  con- 
sideration neither  or"  these  difficulties  will  occur,  and  the 
plaintiffs  may  bring  another  action  without  being  estopped 
by  the  judgment  on  demurrer  or  shut  out  by  a  plea  of  the 
statute  of  limitations. 

On  what  equity,  then,  do  the  plaintiffs  found  their  prayer 
for  leave  to  amend?  They  have  already  amended  once. 
The  original  complaint  being  demurred  to,  they  served  an 
amended  complaint,  and  it  was  this  amended  complaint  that 
was  adjudged  insufficient.  It  is  hardly  probable  that  they 
brought  their  action  in  the  first  instance  without  a  careful 
survey  of  the  ground  on  which  they  were  to  stand;  and 
having  already  availed  themselves  of  the  opportunity  to  re- 
trieve their  mistakes,  they  are  not  in  a  position  to  plead  im- 
providence or  inadvertence.  But  the  plaintiffs  present  to 
the  court  no  ground  of  amendment.  They  do  not  even  ad- 
mit that  their  complaint  was  defective;  they  point  out  no 
infirmity :  and  if  infirmity  exist,  they  fail  to  show  that  it 
may  be  repaired.  Very  frankly  they  ask  the  privilege  of 
amendment,  with  no  other  view  than  that  they  may  look 
about  and  see  if  they  cannot  discover  some  means  of  rein- 
forcing their  case.  I  doubt  if  a  request  to  amend  were 
ever  made  under  such  circumstances.  I  am  sure  it  was 
never  granted  under  similar  circumstances.  In  the  nature 
of  the  case  an  amendment  of  the  complaint  is  impossible. 

The  decision  of  the  demurrer  turned  exclusively  on  the 
construction  of  the  statute  set  out  in  the  complaint.  The 
decision  of  the  court  was  that  under  no  circumstances 
would  that  statute  support  an  action  against  the  defendant. 
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Obviously,  then,  since  this  statute  is  the  only  ground  of  ac- 
tion alleged  against  the  defendant,  and  since  the  decision  is 
that  the  statute  is  insufficient  to  support  an  action,  the 
plaintiffs,  by  no  possible  amendment,  can  exhibit  a  cause  of 
action.  To  allow  an  amendment  would  be  of  no  benefit  to 
the  plaintiffs,  but  would  only  involve  a  delay  of  justice  and 
an  accumulation  of  expense. 

The  plaintiffs  are  not  without  relief.  They  may  either 
appeal  from  the  judgment,  and  so  reverse  the  error  of  the 
court  below — if  there  be  error  in  my  construction  of  the 
statute — or  they  may  commence  a  new  action  on  such  a 
state  of  facts  as  they  choose  to  exhibit. 

The  motion  for  leave  to  amend  is  denied,  but  without 
costs. 

The  motion  for  an  additional  allowance  is  granted.  The 
ase  was  "  difficult  and  extraordinary  "  in  a  very  emphatic 
sense ;  and  a  final  judgment  on  a  demurrer  is  a  "trial"  un- 
der section  309  of  the  Code.  The  additional  allowance  is 
five  per  cent  on  the  amount  claimed. 
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SUPREME  COURT. 

JOHN  P.  AMES  agt.  JOHN  E.   RATHBUN  and  ECKLEY  W. 

STEARNS. 


Advice  of  counsel,  given  upon  a  fall  and  fair  statement  of  the  case,  and  acted  npon 
in  good  faith,  is  no  doubt  a  good  defense  to  an  action  for  malicious  prosecution. 

But  where  the  statement  on  which  such  advice  is  given,  corresponds  in  all  respects 
•with  the  facts  contained  in  the  affidavit  upon  which  the  plaintiff  was  arrested ; 
which  affidavit  states  that  the  plaintiff  falsely  and  fraudulently  represented  to  the 
defendants  that  &c.  And  on  the  trial,  the  jury  find  that  there  was  no  probable 
cause  for  the  accusation  of  fraud,  there  is  no  ground  for  saying  that  the  statement 
to  counsel  was  fairly  made  or  that  it  was  in  good  faith  acted  upon. 


Second  District,  General  Term,  July,  1869. 

Before  LOTT,  P.  J.,  GILBERT,  BARNARD  and  TAPPEN, 
Justices. 

THIS  action  was  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  damages  for  a  malicious  prosecution  : 
The  plaintiff  was  arrested  by  the  defendants  in  a  justice's 
court  in  New  York  city.  The  action  in  which  he  was 
arrested  was  for  fraud,  the  defendants  alleging  that  he  had 
obtained  money  from  them  by  means  of  false  and  fraudulent 
representations.  He  gave  bail,  and  on  the  adjourned  day 
the  respective  parties  appeared  and  proceeded  with  the  trial, 
and  the  justice,  after  hearing  the  proofs  in  the  case,  dismissed 
the  complaint. 

One  of  the  defendants  died,  leaving  no  property  j  the 
other  one  has  availed  himself  of  the  bankrupt  act.  The 
action  has  been  tried  three  times,  and  each  time  a  verdict 
was  rendered  for  the  plaintiff,  except  the  first,  and  then  the 
jury  did  not  agree. 

GEORGE  W.  RATHBUN,  attorney,  and 

VOL.  XXXVII.  19 
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WILLIAM  W.  MANN,  counsel  for  defendant. 

I.  There  are  three  indispensible  propositions  to  be  affirm- 
atively established,  before  a  recovery  can  be  had  in  an  action 
for  malicious  prosecution. 

1.  Want  of  probable  cause  for  the  prosecution  complained 
of ;  2,  malice,  and  3,  an  end  of  the  prosecution.  An  ab- 
sence of  either  one  of  these  elements  is  fatal.  (Palmer  agt. 
Avert/,  41  Barb.  E.,  290;  Hall  agt.  Suydam,  6  Id.,  83; 
Bulkley  agt.  Kettktas,  2  Seld.,  384,  and  2  Duer,  261 ;  Mas- 
ten  agt.  Deyo,  2  Wend.,  424.) 

Was  there  probable  cause  for  the  warrant  of  arrest  against 
John  P.  Ames,  in  the  first  district  court  of  New  York?  We 
contend  that  the  words  "probable  cause,"  do  not  fully  char- 
acterize the  claim  and  rights  of  Rathbun  and  Stearns  in  that 
action.  We  insist  that  they  had  a  positive  right  of  action 
for  a  demand  fraudulently  contracted,  in  which  they  were 
entitled  as  a  matter  of  right  to  a  warrant  of  arrest  under 
the  third  subdivision  of  section  16  of  the  New  York  justices 
court  act  of  April  18,  1857.  This  debt  and  its  fraudulent 
inception  was  sworn  to  by  the  defendant,  Stearns,  in  his  af- 
fidavit, used  before  the  justice,  and  was  substantially  pro- 
ven on  the  trial  in  the  circuit,  by  the  witnesses,  Henry  E. 
Brown  and  Frederick  A.  Mason — besides  this,  the  certificate 
signed  u  C.  Vielie,"  on  which  Ames  drew  the  $41.40,  was  a 
fraud  on  its  face,  in  the  getting  up  of  which  and  drawing 
money  thereon,  Ames  was  a  participator,  for  he  knew  at  the 
time  that  UC.  Velie  ivas  the  captain,  and  the  paper  itself  in- 
dicating that  the  signer  was  not  the  captain.  The  fraud  is 
established  by  testimony,  both  oral  and  documentary,  and 
the  only  contradicting  testimony  was  the  oath  of  Ames  him- 
•self,  when  he  swears  to  the  most  improbable  statement,  that 
is,  that  he  told  Brown  when  he  handed  him  that  paper, 
"  here  is  what  the  captain  says  about  the  discharging." 

In  Palmer  agt.  Avery  (41  Barb.,  290),  the  court  hold 
that  the  plaintiff  in  an  action  like  this,  is  not  competent  to 
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prove  by  Ms  own  oath  against  that  of  the  defendant,  that  a 
former  judgment  was  got  against  him  by  the  defendant's 
perjury,  when  the  question  depends  on  their  credibility  as 
witnesses.  If  not  so  competent,  then  the  plaintiff's  case  is 
without  a  particle  of  testimony,  for  the  plaintiff  is  the  only 
witness  on  his  side  to  any  material  fact. 

The  facts  admitted  in  the  stipulation  read  in  evidence  by 
plaintiff's  counsel,  show  probable  (and  ample)  cause  for  the 
arrest.  It  is  there  admitted  that  the  defendants  *'  claiming 
to  have  a  good  cause  of  action,  &c.,"  took  the  proceedings 
set  forth  in  the  answer,  which  led  to  the  arrest  of  plaintiff. 
The  plaintiff  has  no  right  to  insist  that  such  claim  was  in 
bad  faith.  It  is  tantamount  to  saying  that  they  honestly 
claimed,  which  would  of  course  defeat  the  action. 

The  plaintiff  was  discharged  from  the  arrest  before  the 
justice,  on  the  ground  that  in  receiving  the  $41.40,  he  was 
the  agent  of  CaptainVielie.  The  question  of  agency  was 
one  of  the  issues. 

The  kw  is  well  settled,  that  where  a  party  is  sued  for  a 
fraud  committed  by  him,  he  cannot  escape  liability  by  show- 
ing that  he  acted  as  agent.  (Hecker  agt.  DeGroot,  15  How. 
Prac.  Eep.,  314.) 

It  is  not  necessary  that  he  should  be  benefited  by  the 
fraud  to  make  himself  liable,  or  collude  with  a  party  who 
was.  (Hubbard  agt.  Briggs,  31  N.  Y.  R,  518,  520  ;  Paisley 
agt.  Furmun,  3  Term,  E.  51  j  Hammond  agt.  Hudson  River 
Iron  Machine  Co.,  20  Barb.,  378.) 

A  party  making  a  representation  false  in  fact,  renders 
himself  liable  to  an  action  for  fraud,  although  he  did  not  act- 
ually knoto  the  representation  to  be  false  at  the  time — and  a 
party  making  a  material  representation  without  knowing 
whether  it  is  true  or  false,  and  it  turns  out  to  be  false,  an 
action  lies  against  him  for  the  fraud.  (Craig  agt.  Ward,  36  ; 
Barbour,  377;  Bennett  agt.  Jitdson,  21  N.  Y.  R,  238;  SJiarp 
agt.  Mayor  of  N.  Y. ;  25  How.  Pr.  R,  389.) 
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II.  A  very  essential  ingredient  to  an  action  for  malicious 
prosecution  is  malice.      It  must  be  malice  in  fact,  as  distin- 
guished from   malice   in  law.    (Bulkley  agt.  Smith,2  Duer., 
261;  41  Barb.,  290).     It  must  be  shown  affirmatively,  and 
the  onus  of  proving  it  lies  upon  the  plaintiff,  (id.) 

In  this  respect  the  plaintiff's  case  is  as  bare  as  upon  the 
point  of  probable  cause.  Not  only  was  there  no  malice 
shown,  but  the  reverse  appears  from  the  evidence  intro- 
duced by  the  plaintiff.  The  advice  of  counsel  in  favor  of 
said  arrest,  as  one  of  the  facts  set  up  in  defendants'  answer 
as  a  part  of  the  proceedings  adopted,  preparatory  to  the 
issuing  of  the  warrant  of  arrest,  is  admitted  by  the  stipula- 
tion (see  case,fols.  62  to  66),  and  sworn  to  by  the  witness 
Gr.  W.  Rathbun,  (fols.  93  to  99).  Such  advice  of  counsel 
fairly  given  and  acted  upon,  is  an  absolute  bar  to  the  action, 
as  rebutting  all  inference  of  malice.  (Hall  agt.  Suydam,  6 
Barb.  R.,  83 ;  Stone  agt.  Swift,  4  Pick.,  38Q ;  Eavenga  agt. 
Mclntosh,  2  Barn,  and  Cress.,  693). 

III.  A  dismissal  of  the  complaint  in  the  New  York  dis- 
trict court,  is  not  such  a  termination  of  the  prosecution  as 
will  enable  the  plaintiff  to  maintain  this  action.     (Bacon 
agt.  Townsend,  6  Barb.,  426.) 

The  complaint  does  not  even  allege  a  termination.  (The 
amendment  allowed  on  the  trial  barely  alleges  that  the  com- 
plaint was  dismissed.)  It  was  intended  first  as  a  complaint 
for  false  imprisonment,  but  on  the  principle  laid  down  in 
Van  Latham  agt.  Libty,  (38  Barb.,  339).  The  decision  of 
the  justice  granting  the  warrant,  protects  the  party  as  ivell 
as  the  officer.  He  now  attempts  to  turn  this  into  an  action 
of  malicious  prosecution.  It  was  necessary  to  amend  the 
complaint  before  he  could  do  that,  and  in  Waldhiem  agt. 
Sickel,  (I  Hilton,  45) ;  the  New  York  common  pleas  hold 
that  he  cannot  do  it.  The  court  therefore  erred  in  allowing 
the  amendment. 

IV.  This  court  erred  in  submitting  the  question  of  proba- 
ble cause  to  the  jury.     (See  judges  charge.)     Bulkley  agt. 
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Kettletas,  2  Selden,  384;  Same  Case,  2  Duer,  261;  Pangburn 
agt.  Bull,  1  Wend,  345,  3-52  ;  HaU  agt.  Suydam,  6  Sari., 
83  ;  Hasten  agt  Deyo,  2  TFewd.,  424,  428  ;  7  COM;  ,  715.) 

In  an  action  for  malicious  prosecution,  the  question  of 
probable  cause  for  the  prosecution,  however  numerous  or 
complicated  the  facts  on  which  it  depends  is  one  of  law  and 
not  of  fact,  and  in  regard  to  which  the  judge  who  tries  the 
cause  is  bound  to  express  a  positive  opinion.  (2  Duer,  261.) 

If  the  judge  leaves  it  to  the  jury  to  determine,  not  only 
whether  the  facts  alleged  are  true,  but  whether  if  true  they 
prove  a  want  of  probable  cause — he  commits  a  fatal  error — 
(id.) 

Where  the  existence  of  facts  constituting  probable  cause 
is  admitted  or  established,  the  presumption  of  law  is  that 
the  defendant  entertained  and  acted  upon  the  belief,  which 
the  facts  thus  known  to  him  justfied  him  in  holding.  Hence 
unless  this  presumption  is  repelled  by  proof  on  the  part  of 
the  plaintiff',  the  question  of  the  actual  belief  of  the  defend- 
dant  ought  not  to  be  submitted  to  the  jury,  (id.) 

il  When  it  appears  in  an  action  for  malicious  prosecution, 
that  the  plaintiff  by  his  own  folly  or  fraud,  exposed  himself 
to  a  well  grounded  suspicion  of  guilt,  this  alone  is  sufficient 
evidence  of  probable  cause."  (Per  WASHINGTON,  J.  in  Wil- 
marth  agt.  Mountford,  4  Wash.  C.  C.  R.,  82 ;  cited  and  ap- 
proved in  2  Duer.,  261.  See  also  Baldwin  agt.  Weed,  17 
Wend.,  224.) 

Advice  of  counsel  in  favor  of  the  prosecution  fairly  given 
and  acted  on,  is  an  absolute  bar  to  this  action.  It  repels  the 
presumption  of  malice,  an  indispensible  ingredient  to  the 
action.  (HaU  agt.  Suydam,  6  Barb.  R.,  S3  ;  Stone  agt.  Swift, 
4  Pick.  380 ;  Ravcnga  agt.  Mclntosh,  2  Barn,  and  Cress. 
693.) 

VI.  Under  the  law  as  laid  down  in  Bulldey  agt.  Kettletas, 
above  cited  (in  Selden  and  in  Duer,)  the  judge  ought  to  have 
non-suited  the  plaintiff,  or  directed  a  verdict  for  the 
defendant. 
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We  do  not  complain,  that  the  charge  contained  any 
wrong  principle  of  law  in  reference  to  actions  for  malicious 
prosecution.  The  error  complained  of,  is  that  the  judge 
submitted  the  question  of  probable  cause  to  the  jury.  (See 
judges  charge.}  "We  contend  that  his  honor  should  have 
reserved  to  himself  the  decision  of  that  question,  leaving  to 
the  jury  to»decide  upon  any  disputed  question  of  fact,  bear- 
ing upon  that  point  (2  Selden,  384).  If  the  judge  should 
determine  upon  the  undisputed  facts  or  upon  the  facts  found 
by  the  jury,  that  their  was  probable  cause,  he  should  have 
directed  a  verdict  for  the  defendants. 

A  new  trial  will  be  granted  on  a  case  made  on  the  ground 
of  a  mis-direction  of  the  judge,  though  no  exception  was 
taken  to  the  charge.  (Archer  agt.  Hubbell,  4  Wend.,  514 
and  517  note;  Ward  well  agt.  Hughes,  3  id.,  418;  People 
agt.  Holmes,  5  id.,  191,  199;  Sayer  agt.  Townsend,  15  id., 
647.) 

VII.  In  this  case,  there  being  probable  (yes  positive,)  cause 
for  the  warrant  of  arrest,  and  an   entire  absence  of  malice, 
the  verdict  is  against  law,  and  a  new  trial  should  be  granted 
with   costs  to  abide  the  event.     (Baldwin  agt.   Weed,  17 
Wend.,  224;  Hasten  agt.  Deyo,  2  id.,  424;  2  Duer,  261  ;  4 
Wend.,  514,  517.) 

VIII.  Where  a  new  trial  is  granted  for  misdirection  of 
the  judge  or  as  against  law,  costs,  abide  the  event,  (7  Cow., 
456),  so  when  the  verdict  is  set  aside,  as  contrary  to  law. 
(HuUocJc,  387;  Cowper,  SOS ;  1  W.  Blackstone,  570;  3  Term 
E.,  551,  553.) 

If  the  verdict  is  set  aside  as  against  the  evidence,  and  also 
as  being  contrary  to  the  charge  of  the  judge,  the  costs  will 
abide  the  event.  (9  Wend.,  60.) 

OSCAR  FKISBIE,  attorney  and  counsel  for  plaintiff. 

I.  The  proceedings  instituted  in  the  justice  court,  where- 
by plaintiff  was  arrested,  wore  without  probable  cause. 
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The  defendants  knew  that  the  plaintiff  came  to  them  in  the 
capacity  of  an  agent  for  the  Protection  Transportation  Com- 
pany ;  that  he  collected  the  money  as  such  agent  5  that  he 
made  no  allegations  as  of  his  own  knowledge  that  the  dis- 
charging money  had  been  paid,  but,  on  the  contrary,  pro- 
duced a  paper  signed  by  the  captain  of  the  vessel,  and  when 
he  presented  it,  said :  u  There  is  what  the  captain  says 
about  this  discharging — he  says  he  paid  it,  and  signed  that 
writing  to  that  effect."  One  of  the  defendants  was  present 
and  heard  the  conversation  between  their  clerk  and  plain- 
tiff in  respect  to  the  transaction.  The  defendant,  Stearns, 
made  the  affidavit  upon  his  own  knowledge. 

II.  The  facts  as  to  whether  there  was  probable  cause  for 
the  arrest,  were  fairly  submitted  to  the  jury,  as  they  should 
have  been,  and  they  found  in  plaintiff's  favor.      The  court 
will  not  disturb  such  finding. 

The  facts  adduced  as  a  proof  of  a  want  of  probable  cause 
are  controverted,  and  if  conflicting  testimony  is  to  be 
weighed,  or  if  the  credibility  of  witnesses  is  to  be  passed 
upon,  the  question  of  probable  cause  should  go  to  the  jury. 
(Besson  agt.  Southard,  10  N.  Y.,  236.) 

The  facts  were  conflicting,  and  the  credibility  of  witnes- 
ses was  to  be  passed  upon. 

III.  A  person's  belief  in  a  charge  made  by  him,  when 
arising  from  his  own  negligence  in  examining  the  evidence 
within  his  reach,  does  not  constitute  probable  cause  for  such 
charge.      (Grinnett  agt.  Stcivart,    32  Barb.,  544;     12  Abb. 
Pr.,  220  ;    20  How.  Pr.,  478.) 

Slighter  evidence  will  prove  the  want  of  probable  cause 
than  is  necessary  to  establish  an  affirmation.  (Haupt  agt. 
Pohlmann,  16  Abb.  Pr.,  301.) 

IV.  The  defendants  acted  maliciously  in  arresting  the 
plaintiff.     They  made  statements  to  the  judge  for  the  pur- 
pose of  having  the  plaintiff  arrested,  with  the   knowledge 
that  they  were  untrue.     They  falsely  represented  the  facts. 

The  question  of  malice  is  one  for  the  jury. 
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V.  Although  malice  is  not  necessarily  inferable  from  the 
want  of  probable  cause,  yet  the  circumstances  showing  the 
want  of  cause  may  also  justify  the  inference  of  malice. 
(Vanderbitt  agt.  Mathis,  5  Duer.,  304  ;  Burhans    agt.  San- 
ford,  19  Wend.,  417  ;  McKown  agt.  Hunter,  30  N.  Y.,  625.) 

VI.  The  previous  suit  was  terminated  before  the  present 
one  was  commenced. 

VII.  The  advice  of  counsel  only  goes  in  mitigation  of 
damages,  under  any  circumstances  :  arid  when  the  facts  are 
incorrectly  or  wilfully  misrepresented,  it  amounts  to  nothing. 
(6  Barb.,  83.) 

There  is  no  evidence  showing  that  the  defendants  believed 
the  statements  made  before  the  justice  or  to  their  counsel : 
they  must  believe  in  their  cause.  (McKown  agt,  Hunter  ,30 
N.  Y.,  625.) 

VIII.  There  was  no  exceptions  taken  to  the  charge  of  the 
court 5  the  exceptions  now  come  too  late  to  avail  the  defen- 
dants anything. 

IX.  The  court  was  correct  in  allowing  the  amendment. 
It  was  in  the  discretion  of  the  court,  and  cannot  be  reviewed 
here.     (Sec.  173  of  the  Code,  and  case  cited  under  it.) 

X.  The  judgment  should  be  affirmed. 

By  the  court,  GILBERT,  J.  The  only  exception  taken  by 
the  defendants,  was  to  the  admission  of  evidence  of  the  dis- 
missal of  the  complaint  in  the  action  in  which  the  plaintiff 
was  arrested,  The  objection  to  this  evidence  was,  that  the 
complaint  contained  no  averment  of  the  fact  sought  to  be 
proved.  But  it  was  at  once  obviated  by  an  amendment 
allowed  by  the  court,  to  which  no  exception  was  taken. 
The  evidence,  therefore,  was  properly  received,  even  if  the 
amendment  was  improperly  allowed.  But  we  are  of  opinion 
that  the  amendment  was  properly  allowed.  The  complaint 
contained  all  the  averments,  requisite  to  maintain  an  action 
on  the  case  for  a  malicious  prosecution,  except  the  aver- 
ment, that  the  prosecution  was  ended.  The  only  effect  of 
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the  amendment,  was  to  supply  this  omission,  and  this  is 
clearly  within  §  173  of  the  Code. 

It  has  been  urged  on  this  appeal,  that  the  evidence  fails  to 
make  out  a  want  of  probable  cause  or  malice,  and  therefore, 
that  the  plaintiff  should  have  been  nonsuited.  Although  no 
motion  for  a  non-suit  was  made,  and  the  case  was  submitted 
to  the  jury  under  a  charge  to  which  no  exception  was  taken, 
we  might  review  the  facts  as  well  as  the  law,  and  set  aside 
the  verdict  in  the  exercise  of  the  power  conferred  upon  the 
court  by  §  329  and  §  349  of  the  Code,  because  the  appeal 
is  both  from  the  judgment  and  the  order  denying  a  new  trial. 
(Nacy  agt.  Wheeler,  30  N.  Y.  B.,  235  ;  ParJcer  agt.  Jarvis, 
34  How.  P.  B.,  256  ;  Keese  agt.  Devlin,  3  E.  D.  Smith,  523; 
Pumpelly  agt.  Oswego,  13  Abb.,  387;  Same  agt.  Bailey,  Abb. 
N.  S.,  407.) 

But  upon  a  review  of  the  case  we  are  unable  to  say,  that 
the  evidence  is  insufficient  to  warrant  the  verdict,  or  that 
the  jury  were  misled  by  any  misdirection.  The  jury  must 
have  believed  the  testimony  of  the  plaintiff.  Upon  this  it 
can  hardly  be  contended,  that  there  was  not  a  want  of  prob- 
able cause,  for  the  unqualified  statement,  contained  in  the 
affidavit,  on  which  the  warrant  of  arrest  was  issued.  The 
question  of  malice  was  property  submitted  to  the  jury.  The 
remarks  of  the  judge,  respecting  the  effect  which  ought  to 
be  given  to  the  advice  of  counsel  were  accurate,  and  were 
quite  as  favorable  to  the  defendants  as  the  evidence  war- 
ranted. Advice  of  counsel  given  upon  a  full  and  fair  state- 
ment of  the  case,  and  acted  upon  in  good  faith,  is  no  doubt 
a  good  defense  to  an  action  for  malicious  prosecution.  The 
testimony  of  Mr  Rathbun,  the  counsel,  was,  that  the  state- 
ment on  which  his  advice  was  sought  and  given,  corres- 
ponded in  all  respects  with  the  facts  contained  in  the  affida- 
vit aforesaid.  The  affidavit  states,  that  the  plaintiff  fa Isely 
and  fraudulently  represented  to  the  defendants,  that  &c. 
The  jury  have  found  that  there  was  no  probable  cause  for 
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the  accusation  of  fraud.  There  is,  therefore,  no  ground  for 
saying,  that  the  statement  to  counsel  was  fairly  made,  or  that 
it  was  in  good  faith  acted  upon. 

The  judgment  and  order  denying  the  motion  for  a  new 
trial,  must,  therefore,  be  affirmed  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

THE  BOSTON  SILK  AND  WOOLEN    MILLS,    appellants    agt. 
GEORGE  EULL,  Survivor,  &c.,  respondent. 

Counter-claims,  under  the  Code  since  1852,  embrace  both  let-offs  and  recoupments  aa 

they  were  understood  prior  to  that  time. 
Therefore,  a  defendant  now  may  not  only  defeat  a  plaintiffs  claim  by  recoupment, 

if  bis  demand  is  sufficient,  but  may  recover  a  balance,  notwithstanding  the  former 

rule,  to  the  effect  that  in  cases  of  recoupment,  as  opposed  to  a  set  off,  a  defendant 

could  only  use  his  claim  to  defeat  that  of  the  plaintiff. 
Costs  are  to  be  allowed,  of  course,  to  the  plaintiff,  upon  a  recovery  in  the  actions  of 

which  a  court  of  justice  of  the  peace  has  no  jurisdiction,  regardless  of  the  amount 

of  the  recovery. 
Consequently,  where  the  plaintiffs  claim  and  the  defendants  counter-claim  on  thg 

trial, amounted  to  over  $700,and  the  plaintiffs  recovered  $13.72,  they  were  entitled 

to  costs  against  the  defendant. 
The  district  courts  in  the  city  of  New  York  are  not  courts  of  justices'  of  the  peace 

•within  the  meaning  of  the  Code. 

General  Term,  May,  1869. 

Tins  is  an  appeal  from  an  order  made  at  special  term  re- 
versing the  decision  of  the  clerk  of  this  court  to  the  effect 
that  the  defendant  is  nut  entitled  to  the  costs  of  this  action, 
declaring  the  defendant  entitled  to  such  costs  and  directing 
the  clerk  to  adjust  them. 

WEEKS  and  FORSTER,  attorneys  for  plaintiffs  and  appel- 
lants. 

MERCHANT  and  ELLIOTT,  attorneys  for  defendants  and 
respondents. 

By  the  court,  FREEDMAN,  J.  The  appeal  involves  the  ques- 
tion, which  party  is  entitled  to  the  costs  of  the  action.  The 
complaint  is  for  goods  sold  and  delivered  between  the  4th  day 
of  November  and  the  30th  day  of  December,18G7.  The  an- 
swer "by  way  of  set-off  or  counter-claim"  sets  up  an  agree- 
ment as  to  quality  and  to  the  further  effect  that  all 
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goods  thereafter  delivered,  but  not  coming  up  to  said 
quality  might  be  returned,  and  that  credit  should  be 
allowed  to  the  defendant  therefor;  that  dealings  took 
place  between  the  plaintiffs  and  defendant  during  the 
years  1865,  1866  and  1867/upon  the  basis  of  said  agreement; 
that  considerable  portions  of  the  goods  so  delivered  under 
said  agreement  did  not  come  up  to  the  stipulated  quality 
and  were  returned  and  received  back,  and  credit  allowed 
therefor  to  the  defendant;  that  among  the  goods  thus  pur- 
chased were  ninety-eight  gross  of  tape,  amounting  to  the 
sum  of  three,  hundred  and  ninety-two  dollars,  wrhich  were 
not  of  the  quality  stipulated  for,  but  were,  as  soon  as  dis- 
covered, returned  on  or  about  December  18,  1S67,  which 
sum  the  defendant  claimed  as  a  set-off  or  counter-claim 
against  any  sum  which  the  plaintiffs  might  recover  for  the 
goods  stated  in  the  complaint. 

The  plaintiffs,  in  their  reply,  deny  specifically  each  and 
every  allegation  in  the  answer,  referring  to  the  counter-claim 
therein  set  up. 

It  appears  sufficiently,  from  the  allegations  of  the  answer, 
that  the  ninety-eight  gross  of  tape  returned  as  aforesaid  did 
not  constitute  any  portion  of  the  goods  for  the  recovery  of 
the  price  of  which  this  action  is  brought.  But  whatever 
doubt  might  be  indulged  in  upon  a  superficial  perusal  of  the 
answer  alone,  is  dispelled  by  the  testimony  of  the  defendant 
himself,  who,  upon  his  examination  testified  that  the  ninety- 
eight  gross  were  among  a  number  of  deliveries  received  from 
about  June  to  October  or  November,  1867,  that  they  had 
been  settled  for  by  note,  which  became  due  on  the  24th  day 
of  December,  1867,  and  was  paid  at  maturity. 

The  affidavits  of  George  H.  Francis  and  George  H.  Fors- 
ter,  submitted  on  the  hearing  at  the  special  term,  also 
prove  distinctly  that  the  ninety-eight  gross  of  tape  formed 
no  part  of  the  goods  for  which  the  suit  was  brought.  There 
can,  therefore,  be  no  doubt  that  the  defendant's  claim  of 
three  hundred  and  ninety-two  dollars  constituted  a  counter- 
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claim  within  the  meaning  of  section  150  of  the  Code  (Lig- 
not  agt.  Redding,  4  E.  D.  Smith,  285  ;  Halsey  agt. '  Carter,  I 
Duer,  667 ;  Welch  agt.  Hazkton,  14  How.,  97;  Gillespie  agt. 
Torrance,  25  N.  Y.,  306). 

Counter-claims,  under  the  Code  Since  1852,  embrace  both 
set-offs  and  recoupments  as  they  were  understood  prior  to 
that  time  (Pattison  agt.  Richards,  22  Barb.,  146). 

A  set-oft  is  a  money  demand  by  the  defendant  against  the 
plaintiff,  and  refers  to  a  debt  or  demand  independent  of  and 
unconnected  with  the  plaintiffs'  cause  of  action.  It  may 
exceed  the  plaintiffs'  claim  or  fall  short  of  it. 

Recoupment,  however,  always  implies  that  the  plaintiff 
had  a  cause  of  action  ;  the  doctrine  of  recoupment  was  gen- 
erally confined  to  damages  for  non-performance  of  the  very 
contract  sued  upon  (Seymour  agt.  Davis,  2  Sandf.,  239,  and 
Deming  agt.  Kemp,  4  Sandf.,  149),  and  a  balance  could  not 
be  certified  in  favor  of  a  defendant  before  the  Code  (SicJcels 
agt.  Pattison,  14  Wend.,  257).  Since  the  Code,  however, 
of  1852,  it  seems  that  if  the  defendant's  demand  is  sufficient, 
a  defendant  may  not  only  defeat  a  plaintiffs'  claim  by  recoup- 
ment, but  recover  a  balance,  notwithstanding  the  former 
rule,  to  the  effect,  that  in  cases  of  recoupment,  as  opposed 
to  set-off,  a  defendant  could  only  use  his  claim,  to  defeat 
that  of  the  plaintiff  (Ogden  agt.  Coddington,  2  E.  D.  Smith, 
317). 

But  while  the  counter-claim  authorized  by  the  Code  em- 
braces both  set-off  and  recoupment,  it  is  broader  and  more 
comprehensive  than  either  (Vassar  agt.  Livingston,  3  Kern., 
256  ;  Bcardslcy  agt.  Stover,  7  How.,  294).  It  secures  to  the 
defendant  the  full  relief  which  a  separate  action  at  law,  or 
a  bill  in  chancery,  or  a  cross  bill  would  have  secured  him  on 
the  same  state  of  facts  (Gleason  agt.  fifoen,  2  Duer.,  642). 
It  may  be  for  either  liquidated  or  unliquidated  damages 
(Schubart  agt.  Hartcau,  34  Barb.,  447),  and  for  unliquidated 
damages  arising  on  a  contract  different  from  the  contract  on 
which  the  action  is  brought  (Lignot  agt.  Redding,  4  E.  D. 
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Smith,  285),  and  of  an  equitable  or  legal  nature  (Currie  agt. 
Cowles,  6  Bosw.,  453). 

The  plaintiffs  in  this  action  sued  to  recover  the  price  of 
specific  quantities  of  goods  sold  and  delivered  within  a  cer- 
tain specified  period  of  time. 

The  counter-claim  of  the  defendant  consisted  of  a  money 
demand  against  the  plaintiffs  wholly  independent  of  and  un- 
connected with  the  plaintiffs'  cause  of  action,  namely,  of  a 
claim  for  the  value  of  other  goods,  which  had  been  returned, 
although  settled  for,  and  taken  back  by  the  plaintiffs,  and 
which  had  nothing  whatever  to  do  with  the  goods  for  which 
plaintiffs  sued.  This  claim  therefore,  did  not,  properly 
speaking,  go  in  reduction  of  plaintiffs'  claim  ;  the  defendant 
could  not  recoup  it,  but  it  constituted  a  set-off  within  the 
definitions  hereinbefore  laid  down,  for  which  the  defendant 
might  have  brought  a  separate  action  against  the  plaintiffs, 
for  the  right  of  the  plaintiffs  to  claim  and  of  the  defendant 
to  counter-claim  was  reciprocal,  as  has  been  established  by 
the  verdict  of  the  jury. 

The  jury  found  in  favor  of  the  plaintiffs  for  the  full 
amount  of  their  claim,  four  hundred  and  five  dollars  and 
seventy-two  cents,  and  in  favor  of  the  defendant  for  the  full 
amount  of  the  defendant's  set-off,  three  hundred  and  ninety- 
two  dollars,  and  after  deducting  the  same  from  the  amount 
due  to  the  plaintiffs,  rendered  a  verdict  for  the  difference,  to 
wit :  thirteen  dollars  and  seventy-two  cents  in  favor  of  the 
plaintiffs. 

The  total  amount  of  the  accounts  and  demands  of  both 
parties  proved  on  the  trial  consequently  was,  seven  hundred 
and  ninety-seven  dollars  and  seventy-two  cents. 

Subdivision  3  of  section  304  of  the  Code  provides  that 
costs  shall  be  allowed,  of  course,  to  the  plaintiff,  upon  a  re- 
covery in  the  actions  of  which  a  court  of  justice  of  the  peace 
has  no  jurisdiction,  regardless  of  the  amount  of  the  recov- 
ery (Stilwell  agt.  Staples,  5  D-ucr.,  691) ;  and  subdivision  4 
of  section  54  of  the  Code  says  that  no  justice  of  the  peace 
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shall  have  cognizance  of  a  matter  of  account  where  the  sum 
total  of  the  accounts  of  both  parties,  proved  to  the  satis- 
faction of  the  justice,  shall  exceed  four  hundred  dollars.  In 
construing  these  sections  of  the  Code  together,  the  right  of 
the  plaintiffs  to  recover  the  costs  of  the  action  seems  not 
only  clear,  but  appears  to  be  fully  established  by  the  decis- 
ions in  Stilwett  agt.  Staples,  (5  Ducr.,  691);  Crim  agt.  Crorik- 
hite,  (15  How.,  250),  Gilliland  agt.  Campbell  (18  Hoiv.,  177), 
and  see  Glackin  agt.  Zeller,  (52  Barb.,  147). 

The  defendant  insists,  however,  that  this  is  otherwise  since 
the  passage  of  chapter  344  of  laws  of  1857  (vol.  1  page  708), 
entitled  "An  act  to  reduce  the  several  acts  relating  to  the 
district  courts  in  the  city  of  New  York  into  one  act,"  and 
claims  that  as  under  the  third  section  of  said  act  jurisdiction 
has  been  conferred  upon  said  district  courts  in  actions  simi- 
lar to  those  as  provided  by  sections  53  and  54  of  the  Code, 
where  the  sum  recovered  shall  not  exceed  two  hundred  and 
fifty  dollars,  notwithstanding  the  accounts  of  both  parties  may 
exceed  four  hundred  dollars,  the  district  courts  of  the  city  of 
New  York  had  jurisdiction  of  this  action,  and  that  for  that 
reason  and  the  further  reason  that  they  are  courts  of  the 
justices  of  the  peace  witnin  the  meaning  of  that  phrase  in 
the  Code,  he  is  entitled  to  costs.  It  is  true  that  by  the  lan- 
guage of  the  said  third  section  the  jurisdiction  of  the  dis- 
trict courts  is  to  be  ascertained,  not  as  has  been  the  case  be- 
fore, by  the  amount  claimed,  but  by  "the  sum  recovered."  It 
seems  the  plaintiffs  may  claim  any  amount,  and  if  he  does 
not  recover  more  than  two  hundred  and  fifty  dollars,  the 
court  has  jurisdiction  j  but  the  plaintiffs  can  in  no  case  re- 
cover more  than  two  hundred  and  fifty  dollars. 

Section  49  of  the  same  act  provides,  however,  that  where 
the  amount  found  due  to  either  party  exceeds  the  sum  for 
which  the  justice  is  authorized  tc  enter  judgment,  such  party 
may  remit  the  excess,  and  judgment  may  be  entered  for  the 
residue.  Assuming,  therefore,  that  the  district  courts  of  the 
city  of  New  York  had  jurisdiction  to  try  the  issues  between 
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the  parties  to  this  action,  the  question  of  costs  is  to  be  de- 
termined by  construing  together  section  303,  subdivision  4 
of  sections  304  and  305  of  the  Code ;  and  in  such  case 
neither  party  is  entitled  to  costs  against  the  other,  under  the 
decision  in  Katt  agt.  Lignot,  (3  Alb.,  190  ;  affirming  same 
case,  reported  in  3  Alb.,  33,  and  12  How.,  535).  The 
decision  in  the  case  of  Crane  agt.  Holcomb,  (2  Hilt.,  269), 
relied  on  by  the  defendant  as  establishing  a  contrary  doctrine, 
will  be  found,  on  close  examination,  not  to  be  in  conflict 
with  the  last  cited  case,  for  the  reason  that  the  answer  in 
Crane  agt.  Holcomb,  in  which  case  the  plaintiff  sued  as  in- 
dorser  and  holder  of  a  promissory  note  made  by  the  defend- 
ant, did  not  set  up  an  independent  demand  againt  the  plain- 
tiff, for  which  the  defendant  might  have  maintained  a  sepa- 
rate action  against  the  plaintiff,  but  an  equitable  defense 
against  the  greater  part  of  the  plaintiff's  claim,  namely,  a 
counter-claim  against  the  payee,  while  he  was  holder  of  the 
note,  and  then  alleged  further  that  the  note  came  to  plain- 
tiff's possession  after  maturity,  and  subject  to  defendant's 
claim  against  it.  The  case  was  therefore  correctly  decided, 
notwithstanding  the  decision  seems  to  have  been  placed 
upon  different  grounds. 

But  the  question  still  to  be  determined,  is  whether  the 
district  courts  of  the  city  of  New  York  are  courts  of  justices 
of  the  peace  within  the  meaning  of  that  phrase  in  the  Code. 
The  defendant  has  not  been  able  to  cite  a  case  in  which  this 
point  has  been  decided.  Crane  agt.  Holcomb,  (supra),  is  no 
authority  on  this  point ;  and  in  Maguire  agt.  Gallagher  (2 
Sandf.,  402),  the  court  expressly  declined  to  base  its  decision 
upon  this  theory.  The  district  courts  referred  to,  were 
created  in  1813  (2  It.  L,,  p.  370,  section  85),  and  were  known 
until  the  year  1848,  under  the  style  of  ''assistant  justices' 
courts  of  the  city  of  New  York."  By  chapter  153  of  the 
laws  of  1848  (p.  249),  they  were  reorganized,  and  designated 
as  "justices'  courts  of  the  city  of  New  York."  During  the 
game  session  their  name  or  style  was  changed  to  "assistant 
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justices'  courts  of  the  city  of  New  York."  (Laivs  1848,  p. 
404)  ;  and  the  Code  of  the  same  year  refers  to  these  courts 
by  the  same  style  (Laws  1848,  p.  509).  In  1849,  the  style 
of  said  courts  was  again  changed  to  that  of  "justices'  courts 
in  the  city  of  New  York,"  and  in  1852,  to  tf  district  courts 
in  the  city  of  New  York"  (Laws  1852,  chap.  324,  p.  471). 
By  the  act  of  1857,  hereinbefore  referred  to,  the  last-named 
style  was  retained,  and  the  said  courts  have  been  known  by 
that  name  ever  since.  It  will  be  found,  however,  upon  an 
examination  of  the  various  statutes  of  this  state  passed  since 
1813,  and  which  are  too  numerous  to  be  mentioned  in  detail, 
that  during  the  whole  period  of  their  existence  under  the 
aforesaid  various  names  these  courts  have  enjoyed  and  main- 
tained before  and  since  the  Code,  and  at  all  other  times,  a 
jurisdiction  entirely  distinct  from  that  of  the  courts  of 
justices  of  the  peace;  they  were  organized  in  a  different 
manner;  they  were  regulated  by  special  enactments,  and 
treated  as  a  distinct  class  ot  city  courts  of  a  jurisdiction  in- 
ferior to  that  of  courts  of  record,  but  greater  than  that  pos- 
sessed by  courts  of  justices  of  the  peace;  provisions  of  law 
applicable  to  the  latter  were  held  applicable  to  the  district 
courts  only  so  far  as  they  were  made  so  by  statute  ;  and  the 
Code  itself  has  maintained  to  the  present  day  a  marked  and 
wide  distinction  between  proceedings  in,  appeals  from,  and 
regulations  appertaining  to  said  district  courts  and  courts  of 
justices  of  the  peace.  The  history  of  legislation  upon  this 
subject  is  therefore  adverse  to  the  claim  set  up  by  the  de- 
fendant ;  and  in  Mills  agt.  Winslow,  (2  E.  D.  Smith,  IS), 
the  general  term  of  the  court  of  common  pleas  expressly 
decided  in  broad  terms  that  the  said  district  courts  and  the 
marine  court  of  the  city  of  New  York  are  not  courts  of 
justices  of  the  peace  within  the  meaning  of  the  Code.  The 
cases  of  Jackson  agt.  Whcdon,  (I  E.  D.  Smith,  141),  and 
Davis  agt.  Hudson,  (5  Alb.,  64),  tend  to  establish  the  same 
doctrine. 
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Another  important  reason  why  the  construction  contended 
for  bv  the  defendant  cannot  be  sanctioned, is,  that  no  statute 
should  be  so  construed  as  to  work  injustice.  If  the  plain- 
tiffs had  commenced  their  action  for  the  recovery  of  the  sum 
of  four  hundred  and  five  dollars  and  seventy-two  cents 
claimed  by  them  in  the  district  court,  and  the  defendant  had 
failed  to  appear,  the  plaintiffs  could  have  taken  judgment 
only  for  two  hundred  and  fifty  dollars.  Their  claim  would 
have  become  merged  in  the  judgment,  but  the  judgment 
would  not  have  constituted  a  bar  to  the  claim  of  three  hun- 
dred and  ninty-two  dollars  of  the  defendant,  and  the  defen- 
dant could  have  collected  his  entire  claim  in  a  separate 
action  instituted  for  that  purpose  in  a  court  of  record. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs,  and  the  decision  of  the  clerk  affirmed. 

BARBOUR,  Ch.  J. — I  concur. 

FITHIAN,  J. — I  concur. 


NEW  YOKE  PRACTICE  REPORT&       307 

Graham  agt.  Maitland. 


N.  Y.  SUPERIOR  COURT. 

SAMUEL  L.  GRAHAM,  respondent  agt.  ROBERT  L.  MAITLAND, 
survivor,  &c.,  appellant. 


Where  a  commission  merchant  has,  under  his  instructions,  a  reasonable  lime  thereafter, 
within  which  to  negotiate  and  effect  a  sale  of  the  goods  consigned,  at  the  best 
possible  market  price,  the  measure  of  damages,  to  be  recovered  against  him  is  the 
market  value  of  the  goods  during  that  period  of  time.  And  such  value  the  plaintiff 
is  bound  to  establish  affirmatively,  by  competent  evidence  as  a  part  of  his  case. 

No  case  can  be  found,  where  proof  of  a  single  sale,  has  been  held  sufficient  evidence 
to  establish  the  market  value  of  the  article  so  sold. 


General  Term,  March,  1869. 

APPEAL  from  a  judgment  entered  on  report  of  a  referee. 

EDGAR  S.  VAN  WINKLE,  counsel  for  plainti/. 
HENRY  A.  CRAM,  counsel  for  defendant. 

By  the  court,  FREEDMAN,  J.  The  referee  found  that  the 
plaintiff,  on  the  llth  day  of  October,  1865,  instructed  the 
defendant  to  sell  fifty  bales  of  cotton,  consigned  to  and  re- 
ceived by  the  defendant  since  the  6th  day  of  September, 
1865.  The  plaintiff's  testimony  shows  that  the  said  instruc- 
tion was  given  by  the  plaintiff  in  a  letter  to  the  defendant, 
dated  Pinewood,  Tenn.,  October  7,  1865,  as  follows  : 

u  I  wish  all  this  cotton  sold,  but  insist  that  it  should  be 
held  at  the  full  price  of  middling  cotton.  If  it  will  not 
command  this  price,  after  holding  it  on  the  market  for  a 
sufficient  length  of  time,  you  will  take  what  it  will  command 
&c.,  &c.,"  and  that  the  plaintiff,  in  another  letter  dated  from 
the  same  place,  October  11,  1865,  addressed  the  defendant 
as  follows  :  "  I  trust  you  will  get  me  a  good  price  for  this 
cotton  ;  at  all  events,  if  it  is  not  sold  when  this  reaches  you, 
I  wish  it  sold  at  the  best  price  it  will  command,  &c.;  &c." 
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The  defendant,  therefore,  was  not  instructed  to  sell  with- 
out loss  of  a  moment's  time  upon  the  very  day  of  the 
receipt  of  the  order,  but  had  a  reasonable  time  thereafter 
within  which  to  negotiate  and  effect  a  sale  at  the  best  pos- 
sible market  price,  and  the  measure  of  damages  consequently 
is  the  market  value  of  the  cotton  during  that  period  of  time. 
Such  value  the  plaintiff  was  bound  to  establish  affirmatively 
by  competent  evidence  as  a  part  of  his  case.  There  is  no 
evidence  that  the  forty-nine  bales  of  cotton  previously  sold 
in  violation  of  prior  instructions  to  hold  the  same,  until  ex 
pressly  instructed  to  sell,  were  of  the  quality  or  grade  de 
nominated  middling,  and  could  be  sold  as  such  ;  on  the  con- 
trary, the  defendant  showed  that  the  said  bales  were  of  an 
inferior  quality,  termed  low  middling.  It  appears,  how- 
ever, that  on  the  21st  day  of  October,  1865,  the  defendant 
sold  for  plaintiff's  account  four  other  bales  of  cotton,  which 
were  middlings,  at  fifty-eight  cents  per  pound,  and  that 
sometimes  the  difference  in  price  between  middling  and 
low  middling  ranged  from  one  cent  to  two  and  a  half  cents 
per  pound,  according  to  the  scarcity  of  the  one  grade  or  the 
greater  quantity  of  the  other,  and  from  these  facts  alone  the 
referee  found  that  the  market  value  of  the  forty-nine  bales 
on  the  llth  day  of  October,  1865,  was  fifty-six  cents  per 
pound.  There  is  also  evidence  to  the  effect  that  in  conse- 
quence of  advices  from  England  the  cotton  market  in  the 
month  of  October,  1865,  became  very  agitated  and  unsettled. 
The  important  question  therefore  arises  whether  upon  the 
facts  as  alleged  the  finding  of  the  referee  in  regard  to  said 
market  value  can  be  sustained.  To  ascertain  the  same,  re- 
quired an  investigation  of  the  actual  condition  of  the  market 
on  the  llth  day  of  October,  1865,  and  for  such  a  short  time 
thereafter  as  the  defendant  might  have  claimed  as  being  nec- 
essary for  the  purpose  of  negotiating  and  effecting  a  sale  at 
the  best  possible  price.  The  law,  in  regulating  the  measure 
of  damages  and  fixing  the  market  value  in  a  case  of  this  des- 
cription, contemplates  a  range  of  the  entire  market  and  the 


NEW  YOEK  PBACTTCE  REPORTS.  3Qg 

Graham  agt.  Maitland. 

average  of  prices  as  thus  found,  running  through  a  reason- 
able period  of  time  (Smith  agt.  Griffith,  3  Hill,  333). 
The  ordinary  and  proper  mode  of  ascertaining  such  value  is 
by  the  examination  of  witnesses  acquainted  with  the  market 
prices  of  the  article  during  that  time.  The  actual  sales  of 
the  same  article  during  said  time  in  the  market  generally 
might,  in  this  case,  have  furnished  a  proper  standard  of  such 
value  j  and,  in  the  absence  of  any  other  means  to  fix  said 
value,  the  plaintiff  might  have  even  resorted  to  the  opinion 
of  witnesses  dealing  in  the  same  article  as  formed  from  their 
general  knowledge  of  the  business  (Dana  agt.  Fiedler,  1  E. 
D.  Smith,  463 ;  same  case,  12  N.  Y.,  40). 

But  no  case  can  be  found  in  the  books  in  which  proof  of 
a  single  sale  has  been  held  sufficient  evidence  to  establish 
the  market  value  of  the  article  so  sold  ;  and  the  difficulty 
in  the  present  case  is  further  increased  by  the  fact  that  the 
four  bales  of  cotton  sold  on  the  21st  day  of  October,  1865, 
were  not  even  of  the  same  quality. 

The  evidence  is  insufficient  to  sustain  the  finding  of  the 
referee  upon  this  point,  and  the  judgment  entered  in  pursu- 
ance of  said  report;  and  the  judgment,  therefore,  should  be 
set  aside,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event,  and  the  order  of  reference  should  be  vacated. 

Under  these  circumstances  it  is  unnecessary  to  consider 
the  other  points  raised  by  the  defendant. 
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SUPREME  COURT. 

MARGAEET  BARRY,  administratrix,   agt.  JOHN  GALVIN  and 
LAWRENCE  GALVIN. 


A  party  examines  an  adverse  parly,  nnder  §§  390,  391  and  392  of  the  Code,  at  his 
peril ;  and  whatever  evidence  is  taken,  whether  before  oral  the  trial,  without  ob- 
jection, is  competent,  and  may  be  used  notwithstanding  the  restriction  of  $  399. 


Sixth  District,  Binghamton,  General  Term,  November,  1867. 

Before  MASON,  BOARDMAN  and  BALCOM,  Justices. 

THIS  was  an  action  upon  a  promissory  note,  signed  by 
defendants,  the  signature  of  Lawrence  being  by  a  mark,  and 
was  tried  at  the  June  circuit  for  Cortland  county  in  1866. 

The  defendants  answered  separately ;  John  admitting  the 
execution  of  the  note,  and  setting  up  a  counter-claim  and  Law- 
rence denying  his  execution  of  the  note,  and  setting  up 
counter-claims.  After  issue  was  joined,  the  defendant,  John, 
was  examined  as  a  witness  at  the  instance  of  the  plaintiff  un- 
der §  391  of  the  Code,  and  testified  among  other  things  in  an- 
swer to  plaintiff  rs  inquiry  that  he  executed  the  note  for  him- 
self; that  he  signed  his  brother  Lawrence 's  name  and  un- 
der his  mark  to  said  note,  that  Lawrence  had  no  knowledge 
of  such  act,  and  had  given  him  no  authority  to  make  such 
signature,  and  had  never  sanctioned,  authorized,  or  ratified 
it.  Upon  the  trial  the  plaintiff  rested  without  having  read 
John's  testimony  so  taken.  The  defendants  then  offered 
John's  testimony  in  evidence,  which  was  rejected  upon  ob- 
jection by  plaintiff,  and  defendant  excepted. 

The  defendant  then  offered  such  part  thereof  as  was 
drawn  out  only  by  plaintiff's  counsel,  to  which  plaintiff  ob- 
jected as  incompetent  under  §  399  of  Code. 

The  court  admitted  such  portion  thereof  only  as  docs  not 
relate  to  transactions  had  personally  between  John  Galvin 
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and  the  intestate ;  to  which  defendant  excepted.  Lawrence 
was  afterwards  called  as  a  witness,  on  his  own  behalf,  to 
prove  that  he  did  not  sign  said  note,  or  authorize  John  to 
sign  it,  which  evidence,  upon  objection  by  the  plaintiff,  was 
rejected,  and  defendant  excepted.  The  plaintiff  obtained  a 
verdict  for  the  amount  of  the  note  and  interest ;  proceed- 
ings thereon  were  stayed,  and  the  case  and  exceptions  were 
ordered  heard  in  the  first  instance  at  the  general  term. 
Some  other  questions  were  raised  upon  the  trial,  which  need 
not  be  noticed. 

BALLARD  &  WARREN,  for  defendants. 

Cited  Green  agt.  Wood  (15  How.,  341,  344),  Suydam  agt. 
Suydam  (11  id.,  518),  Plato  agt.  Kelley  (16  Abb.,  188), 
Watson  agt.  Gage  (12  id.,  215),  Franklin  agt.  Pinfaiey  (18 
id.,  186 :  41  Barb.,  635)  and  Code,  §  392. 

A.  P.  SMITH,  for  plaintiff. 

Cited  Dubois  agt.  BaJcer  (40  Barb.,  556,  562),  and  Code, 
399. 

By  the  court.  BOARDMAN,  J.  Prior  to  the  act  of  1847  (2 
Laws  of  1847,  630),  the  only  mode  of  securing  an  adverse 
party's  evidence  was  in  equity  by  bill  for  discovery. 

Upon  such  bill  being  filed,  and  answer  put  in  making 
the  required  discovery,  the  defendant  was  entitled  to  use 
such  answer  in  his  own  behalf,  if  the  plaintiff  refused  to 
offer  it  as  adverse  to  his  case.  There  are  certain  exceptions 
to  the  right  of  the  defendant  to  use  such  answer,  but  sub- 
ject to  such  exceptions  the  right  of  the  defendant  to  use 
his  own  evidence  given  in  answer  to  such  bill  of  discovery 
was  absolute.  (3d.  Green.  Jfo.,  ^  284,  289,  290  ;  Holt 
agt.  Ten  Eyck,  2d.  J.  ch.,  89,  etc.) 
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The  act  of  1847  without  abolishing  the  bill  of  discovery 
provided  for  the  examination  of* an  adverse  party,  on  com- 
mission, conditionally  or  upon  the  trial.  To  guard  against 
the  possible  wrong  which  might  result  from  the  examina- 
tion of  an  adverse  party,  and  a  refusal  on  a  new  or  second 
trial  to  again  examine  such  adverse  party,  because  such  ex- 
amination was  unfavorable  to  the  party  calling  him,  it  is 
provided  by  §  5  that  in  case  of  such  refusal,  such  adverse 
party  may  offer  himself  as  a  witness  in  his  own  behalf. 

Then  came  the  provisions  of  the  Code,  substantially  as 
they  now  stand  (Code,  §  3S9  to  395),  by  which  the  action  to 
obtain  discovery  was  abolished,  and  the  mode  therein  pre- 
scribed substituted.  It  will  be  recollected  that  parties  could 
not  then  offer  themselves  as  witnesses  as  now  authorized  by 
§  399.  By  the  Code,  then,  as  well  as  now  (§  392),  such  ex- 
amination may  be  read  by  either  party  on  the  trial;  and  the 
commissioners,  in  submitting  the  Code  to  the  legislature,  re- 
marked of  this  clause,  as  follows  : 

u  When  a  party  has  called  his  adversary  to  be  sworn  as  a 
witness,  the  testimony  ought  to  be  deemed  evidence  in  the 
case,  in  the  same  manner  as  the  deposition  of  any  other  wit- 
ness, and  if  the  examining  party  will  not  use  it,  the  party 
examined  should  be  permitted  to  do  so."  (Rep.  of  Corn's, 
1848,  note  to  ch.  6  of  title  12.) 

It  is  thus  apparent  that  the  law  has  always  designed  to 
protect  a  party  against  the  artifice  of  an  adversary,  wyho,  if 
possible,  would  indulge  these  fishing  expeditions  with  the 
option  to  use  or  reject  the  spoils  as  his  interest  might  dic- 
tate. When  parties  were  made  competent  as  witnesses  in 
their  own  behalf  in  1857,  the  provision  for  examining  an 
adverse  party  became  of  much  less  consequence,  and  have 
since  been  but  little  used.  But  when  a  party  is  sworn  in 
his  own  behalf,  he  has  been  greatly  restricted  in  the  nature 
of  the  evidence  he  may  give  if  his  adversary  objects.  If  no 
objection  is  made  or  a  fortiori  if  the  adversary  examine  a  party 
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upon  subjects  which  he  would  be  permitted  to  testify  to,  in 
his  own  behalf,  it  is  not  error  and  its  evidence  is  competent. 
Now  in  this  case  the  plaintiff  examines  the  defendant  John, 
and  draws  out  from  him  a  mass  of  evidence  which  John 
would  not  have  been  permitted  to  have  sworn  to  in  his  own 
behalf,  and  then  finding  the  evidence  hostile  to  the  cause  of 
action,  plaintiff  refuses  to  use  it  himself,  or  to  allow  the  de- 
fendant to  use  it.  In  this  I  think  the  plaintiff  is  wrong, 
and  the  following  cases  confirm  the  views  I  have  taken  of 
the  question.  Gellatty,  receiver,  &c.,  agt.  Lowery,  (6  Bosic., 
113);  ConUe  agt.  Underwood,  (3  Duer.,  670,  679);  Plato 
agt.  Kelly,  (16  Abb.,  188)  ;  Watson  agt.  Gage,  (12  id.,  215); 
Suydam  agi;.  Suydam,  (11  How.,  518);  Green  agt.  Wood, 
(15  id.,  388,  344)  ;  Partin  agt.  ScJiackstone,  (2d  Code  R.,  66 
cited  in  Voorh.  Code  4tth  ed.  note  to  §  390). 

These  authorities  warrant  the  views  I  have  taken,  though 
by  no  means  are  they  conclusive,  since  the  force  and  effect 
of  §  399  upon  an  examination  taken  under  §  392  is  not  con- 
sidered or  even  brought  in  question. 

It  follows  from  what  has  been  said  that  a  party  examines 
an  adverse  party  under  §§  390,  391  and  392  at  his  peril,and 
whatever  evidence  is  taken,  whether  before  or  at  the  trial 
without  objection,  is  competent  and  may  be  used  notwith- 
standing the  restriction  of  §  399.  But  upon  the  other  ques- 
tion of  allowing  the  defendant  to  testify  that  he  did  not 
sign  the  note,  I  think  there  was  no  error.  It  would  allow 
the  proof  of  a  negative  which  should  determine  the  whole 
issue  in  a  manner  impossible  perhaps  if  the  intestate  were 
living. 

Such  a  practice  would  violate  the  letter  and  spirit  of 
§  399,  as  thoroughly  as  for  a  defendant  to  swear  he  had 
never  received  any  money  of  the  deceased,  if  the  acts  could 
establish  by  evidence  that  he  had.  (Clark  agt.  Smith,  46 
Barb.,  30.)  The  case  of  Franklin  agt.  Pinkney,  (18  Abb., 
186)  is  quite  distinct.  There  the  plaintiff  was  allowed  to 
prove  by  himself  that  he  had  deposited  money  to  the  credit 


314        NEW  YOEK  PEACTICE  REPORTS. 

Barry  agt.  Galvin. 

of  defendants  intestate,  such  intestate  not  being  present  or 
knowning  thereof.  It  was  held  that  this  was  not  a  personal 
transaction  between  them  within  §  399.  While  this  decision 
is  not  necessarily  in  conflict  with  my  views,  it  seems  difficult 
to  reconcile  it  with  the  case  of  Dubois,  administrator  agt. 
Baker,  (40  Barb.,  550,  552,  affd.  30  N.  Y.,  355)  in  which 
the  defendant  to  relieve  himself  from  the  suspicions  of  wrong 
in  presenting  a  note  of  $5,000  against  the  estate  represented 
by  plaintiff,  the  body  of  which  note  was  in  ink  of  one  color, 
and  the  signature  of  intestate  in  another,  offered  to  prove 
that  he  usually  carried  an  inkstand  with  him.  It  was  re- 
jected as  showing  a  fact  as  a  personal  transaction  between 
deceased  and  defendant.  But  for  the  reason  first  assigned  I 
think  the  verdict  should  be  set  aside  and  a  new  trial  granted, 
costs  to  abide  the  event. 
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\ 

In  1P63,  the  legislature  (Sess.  L.  1863,  Ch.  464,  $  2)  amended  the  statute  of  frauds, 
S£  so  that  that  section  reads  as  follows :     "  In  the  following  cases,  every  agreement 

shall  be  void  unless  such  agreement  or  some  note  or  memorandum  thereof  be  in 
writing,  and  subscribed  by  the  party  to  be  charged  therewith. 

1.  Every  agreement  that  by  its  terms  is  not  to  be  performed  within  one  year  from 
'vj                    the  making  thereof. 

2.  Every  special  promise  to  answer  for  the  debt,  default  or  miscarriage  of  another 
person. 

3.  Every  agreement,  promise  or  undertaking,  made  upon  consideration  of  marriage, 
except  a  mutual  promise  to  marry. 

The  former  statute  of  which  the  above  is  an  amendment,  had  the  words,  "  express- 
ing the  consideration,"  after  the  words,  memorandum  thereof,  in  said  second 
section. 

Held,  that  the  legislature  thus  changed  the  statute,  with  the  express  intention  that 
the  requirement,  that  the  consideration  be  expressed  in  every  agreement  should 
thereafter  no  longer  be  insisted  on  in  any  manner. 

Held  also,  that  in  the  face  of  this  legislative  intent  sufficiently  expressed,  the  judicial 
interpretation  of  the  law,  as  applied  in  some  cases  to  the  law  of  1813,  in  conform- 
ity with  the  English  doctrine  must  cease,  as  inconsistent  therewith  and  totally 
repugnant  thereto. 

Consequently,  an  agreement  as  follows:  "  J.  S.  Esqr.  The  house  you  have  rented 
to  A.  B.  M.,  I  agree  to  hold  myself  responsible  for  the  payment  of  the  monthly 
rent — say  400  per  month.  Yours  respectfully,  E.  L." 

Held  valid,  although  it  might  not  be  considered  binding  as  an  original  under- 
taking. 

General  Term,  May,  1869. 

Before  BARBOUR,  Ch.  J.,  FREEDMAN  aw^FmnAN,  JJ. 

THIS  case  come  before  the  courts  upon  the  application  of 
the  plaintiff    for  judgment  upon  the  verdict  of  $1,683,33 
directed  upon  the  trial  of  this  action  in  favor  of  the  plain- 
tiff, subject  to  the  opinion  of  the  court  at  general  term. 

DAVID  Me  ADAM,  attorney  for  plaintiff. 

HINSDALE  and  PATTERSON,  attorneys  for  defendant. 

By  tlic  court,  FREEDMAN,  J.  The  action  is  brought  against 
the  defendant  as  surety  for  one  Mrs.  Marshall,  a  tenant  of 
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the  plaintiff.  The  evidence  shows  clearly,  that  before  rent- 
ing the  premises,  the  plaintiff  required  security  for  the  rent; 
Mrs.  Marshall  proposed  the  name  of  the  defendant,  a  lease 
was  drawn  up,  which  bears  date  April  6,  1867,  and  which, 
it  must  be  assumed,  as  the  evidence  stands,  was  signed  and 
executed  by  her  on  that  day;  the  plaintiff,  however,  before 
executing  it  on  his  part,  called  upon  the  defendant  in  rela- 
tion to  the  security,  and  the  defendant  thereupon,  in  the 
presence  of  the  plaintiff,  wrote  and  executed  an  agreement 
in  writing  and  delivered  the  same  to  the  plaintiff,  as  fol- 
lows: 

"NEW  YORK,  April  11,  1867. 
"  JAS.  SPETERS,  Esq. : 

"  Dear  Sir — The   house   you   have  rented  to  Mrs.  A.  B. 
Marshall,  I  agree  herewith  to  hold  myself  responsible  for 
the  payment  of  the  monthly  rent,  say  $400  per  month. 
"  Yours  respectfully, 

"EDWARD  LAMBERT." 

After  the  receipt  of  this  instrument  the  plaintiff  signed 
the  lease  and  directed  the  same  to  be  delivered  to  Mrs.  Mar- 
shall, and  on  the  first  of  May  following  Mrs.  Marshal  went 
into  occupation  of  the  premises  under  said  lease.  The  de- 
fendant paid  the  first  month's  rent,  and  when  the  agreement 
was  first  made  he  stated  to  the  plaintiff  that  he  had  the  rent 
for  six  months  in  his  hands.  The  rent  sued  for,  accrued 
during  the  first  six  months  of  the  tenant's  term,  to  wit : 
from  June  1,  1867,  to  October  1,  1867,  for  which  amount, 
together  with  interest,  the  learned  justice  presiding  at  the 
trial  directed  a  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  at  general  term. 

The  defendant  insists,  however,  that  judgment  should  be 
ordered  for  him  as  in  case  of  non-suit,  because  the  instru- 
ment sued  upon  is  void  by  the  statute  of  frauds,  for  the  rea- 
son that  it  does  not  express  upon  its  face  a  consideration. 
He  claims  that  this  is  necessary,  notwithstanding  this 
requirement  does  no  longer  exist  in  express  terms  since  the 
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passage  of  chapter  464  of  the  laws  of  1863  ;  that  the  statute, 
as  it  was  framed  by  the  revisers  and  adopted  by  the  legisla- 
ture (3  R.  S.}  part  1,  chap.  7,  title  1,  section  2,  subd.  2),  was 
itself  an  amendment  of  the  so-called  statute  of  frauds  of 
1813  (2  Eev.  Laws  1813,  chap.  3,  p.  78,  but  properly  the  act 
of  1787),  which  was  identical  with  the  statute  as  it  stands 
since  the  amendment  of  1863;  that  therefore  the  amend- 
ment of  1863  merely  re-established  the  rule  of  law  as  it  ex- 
isted before  the  Revised  Statutes  ;  that  section  11  of  the  act 
of  1813  was  literally  the  same  as  section  4  of  the  original 
statute  of  29  Car.,  2,  chap.  3,  from  which  our  law  was 
taken;  that  therefore  the  statutes  of  1863  and  1813,  and 
the  English  statute,  being  with  reference  to  this  point,  in 
all  respects  similar,  must  be  construed  together;  that  the 
principles  of  interpretation,  which  were  at  any  time  applied 
to  one  of  these  acts,  attach  to  the  others,  and  that  inasmuch 
as  it  was  settled  law  under  the  English  statute  and  under 
section  11  of  the  act  of  1813,  now  substantially  revived, 
that,  in  order  to  sustain  an  action  upon  an  agreement,  of 
guaranty  of  the  debt,  &c.,  of  another,  the  consideration 
must  appear  in  the  writing,  for  the  reason  that  the  consid- 
eration is  a  necessary  and  integral  part  of  the  agreement, 
without  which  a  valid  contract  cannot  be  made,  the  same 
rule  applies  to  the  instrument  forming  the  basis  of  this 
action. 

The  defendant  therefore  wholly  rests  his  case  upon  the 
assumption  that  such  was  the  settled  law  prior  to  1830  in 
the  absence  of  all  statutory  requirements  to  this  effect.  The 
first  case  in  which  this  proposition  was  laid  down  was  Wain 
a^t.  Warlters  (5  East,  10),  decided  in  the  Queen's  Bench,  in 
1804,  in  which  the  defendant  had  promished  in  writing  to 
pay  the  debt  of  another  person,  which  was  past  due.  Al- 
though the  decision  of  this  case  was  several  times  disap- 
proved by  Lord  ELDON,  and  particularly  in  Gardom  (15 
Ves.,  286),  it  was  never  overruled,  and  afterwards  the  same 
point  being  directly  presented  to  the  judges  of  the  Queen's 
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Bench  it  was  unanimously  affirmed  in  Saunders  agt.  Wake- 
field  (4  Barn,  and  Aid.,  595),  and  from  that  time  the  doc- 
trine of  Wain  agt.  Warlters  appears  to  have  been  admitted 
as,  beyond  question,  the  English  law  upon  this  point.  In 
the  United  States  the  same  question  has  occasioned  a  more 
marked  conflict  of  judicial  opinion  than  any  other  arising 
under  the  statute  of  frauds.  Of  those  states  where  the 
word  ''agreement'7  is  retained  in  the  clause  requiring  the 
memorandum,  the  doctrine  of  Wain  agt.  Warlters  is  repu- 
diated in  Maine  (Levy  agt.  Merrill,  4  Greenl.,  189 ;  Gillig- 
han  agt.  Boardman,  29  Maine  [16  Shep.,  81]  ;  Vermont  (Smith 
agt.  Ide,  3  Verm.  R.,  299  ;  Patchin  agt.  Swift,  21  id.,  297) ; 
Connecticut  (Sage  agt.  Wilcox,  6  Conn.  R.,  81);  Massachu- 
setts (Packard  agt.  Richardson,  17  Mass.  R.,  122,  and  to  re- 
move all  uncertainty  the  Revised  Statutes  of  Massachusetts 
have  since  expressly  provided  that  the  consideration  need  not 
appear);  New  Jersey  (Buckley  agt.  Beardslce,  2  South.,  572); 
North  Carolina  (Miller  agt.  Irvine,  I  Lev.  and  Bat.,  103 ; 
Ashford  agt.  Robinson,  8  Ired.,  114),  Ohio  (Reed  agt.  J^vans, 
17  Ohio  R.,  128);  and  Missouri  (Bean  agt.  Vallc,  20  Mo.  R., 
103 ;  Halsa  agt.  Halsa,  8  id.,  305) ;  but  it  has  received 
the  sanction  of  the  courts  of  New  Hampshire,  Georgia,  Mich- 
igan and  Wisconsin.  In  Maryland  the  question  does  not 
seem  to  have  been  finally  disposed  of  (see  Brooks  agt.  Dent, 

1  Md.  Ch.  Dec.,  530) ;    in  South  Carolina,   in   which  the 
English  doctrine  had  been  approved  (in  Stephens  agt.  Winn, 

2  Nott  and  McC.,  372,  note  a),  it  was  afterwards  treated  as 
an  open  question  (in  Lecat  agt.  Tavel,  3  Me  Cord,  158),  and 
in  Indiana  the  tendency  of  the  courts  to  adopt  the  English 
doctrine  was  checked  by  the  legislature  by  the  incorporation 
of  a  provision  into  the  present  Revised  Statutes  to  the  effect 
that  the  consideration  may  be  proved  by  parol.  In  Louisiana 
the  civil  law  prevails,  and  by  that  law  no   consideration  is 
necessary  to  be  stated  (Ringgold  agt.  NetvkirJc,  3  Ark.,  97). 

In  the  state  of  New  York  the  question  also  gave  rise  to  a 
variety  of  opinions,  and  with  all  due  respect  to  the  expres- 
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sions  of  learned  and  distinguished  judges,  to  the  effect  that 
the  English  doctrine  became  the  law  of  this  state,  I  cannot 
subscribe  to  this  broad  statement. 

The  construction  given  in  Wain  agt.  Warlters,  to  the 
term  "agreement,"  in  the  English  statute,  was  adopted  by 
the  supreme  court  of  the  state  of  New,  in  1808,  in  Sears 
agt.  Brink,  (3  Johns.  E.,  210),  and  followed  in  Kerr  agt. 
Shaw,  (13  Johns.,  236),  decided  in  1816.  In  Livingston  agt. 
Tremper,  (4  Johns.,  416),  the  decision  in  Scars  agt.  Brink, 
was  qualified  so  as  not  to  include  contracts  under  seal,  upon 
the  ground  that  the  statute  of  frauds  was  not  meant  to  alter 
the  common  law  rule  in  regard  to  such  contracts,  that  at 
common  law  any  promise  under  seal  was  valid,  and  that  a 
seal  imports  a  consideration.  In  Leonard  agt.  Vrederiburgh, 
(8  Johns.,  23),  the  supreme  court  awarded  a  new  trial,  upon 
the  ground  that  the  testimony  offered  on  the  trial  as  to  the 
consideration  was  rejected,  for  the  reason  that  the  consider- 
ation for  the  promise  was  not  stated  in  the  writing  produced. 
KENiyCh.  J.,  in  delivering  the  opinion  of  the  court,  says: 
"the  case  appeared  to  me  then  to  be  governed  by  the  decision 
in  Wain  agt.  Warlters, which  was  recognized  by  this  court  in 
Sears  agt.  Brink ;  but,  upon  better  reflection,  I  now  think 
that  the  plaintiff  ought  to  have  recovered  upon  that  con- 
tract." 

In  Bailey  agt.  Freeman,  (11  Johns.,  223),  PLATT,  J.,  in 
delivering  the  opinion  of  the  court,  approved  of  the  decision 
in  Leonard  agt.  Vrcdenburgh,  (supra),  and  held  that  where 
the  credit  is  originally  given  to  the  defendant  as  surety,  it  is 
unnecessary  to  show  a  separate  consideration  for  the  promise 
of  the  defendant ;  that  where  the  principal  contract  and  the 
guaranty  were  simultaneous,  the  consideration  of  the  former 
supports  the  latter,  that  the  consideration  may  be  shown  by 
parol  proof  in  such  case,  and  intimated  that  the  doctrine 
laid  down  in  Wain  agt.  Warlters,  should  be  confined  to 
promises  to  pay  an  independent  previously  existing  debt  of 
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another  person,  and  should  not  be  extended  to  original  col- 
lateral agreements. 

The  case  of  Nelson  agt.Dubois,  (13  Johns.,  175),  is  to  the 
same  effect.  The  opinion  of  the  court  was  delivered  by 
justice  SPENCER,  while  justice  VAN  NESS,  who  had  delivered 
the  opinion  of  the  court  in  Sears  agt.  Brink,  (supra),  dis- 
sented. 

In  Rogers  agt.  Kneeland,  (10  Wend.,  251,  252),  justice 
NELSON,  in  delivering  the  opinion  of  the  court,  not  finding 
it  necessary  to  disapprove  of  Sears  agt.  BrinJc,  and  assuming 
it  to  have  been  followed  in  other  cases,  which  I  have  shown 
has  not  been  the  fact,  held  that  the  consideration  may  be 
implied  or  inferred  upon  the  general  principle  applicable  to 
all  instruments  or  agreements,  that  whatever  may  be  fairly 
implied  from  the  terms  or  language  of  an  instrument  is  in 
judgment  of  law  contained  in  it.  This  decision  was  subse- 
quently affirmed  by  the  court  of  errors  in  1834  (13  Wend., 
114),  where  it  was  held,  however,  that  the  object  of  the 
statute  was  to  reach  every  case  of  mere  suretyship,  whether 
the  agreement  of  the  surety  was  collateral,  to  a  previous 
promise  or  liability  on  the  part  of  the  principal  debtor,  or 
only  collateral  to  a  promise  or  agreement  made  at  the  same 
time  with  the  promise  of  the  surety  to  indemnify  against  a 
future  default  or  liability  of  such  principal  debtor,  and  that 
where  the  whole  credit  is  not  given  to  the  person  who 
comes  in  to  answer  for  another,  the  promise  is  collateral. 
The  chancellor,  in  this  opinion,  regretted  that  the  courts 
had  felt  themselves  bound  to  give  a  construction  to  the 
statute,  by  which  it  was  made,  in  many  cases,  to  operate  as 
a  fraud  on  those  who  have  acted  upon  the  faith  of  a  written 
promise  of  a  third  person,  but  which,  unfortunately,  had  no 
sufficient  consideration  actually  appearing  upon  the  face  of 
the  writing  ;  and  in  noticing  the  amendment  of  the  statute, 
by  the  revision  of  1830,  the  chancellor  intimated  that  it  was 
a  question  whether  the  legislature  has  not  gone  still  further 
in  the  Revised  Statutes,  and  inadvertently  adopted  provis- 
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ions  which  will  include  agreements  under  seal,  as  well  as 
those  which  are  not,  contrary  to  the  decision  of  the  supreme 
court  in  Livingston  agt.  Tremper,  (supra). 

But  even  in  England,  it  was  subsequently  to  the  decision 
in  Wain  agt.  Warlters,  held  not  to  be  necessary  that  the 
consideration  should  be  formally  and  precisely  expressed  in 
the  memorandum,  but  that  the  same  might  be  implied  or 
inferred  from  the  language  of  the  instrument.  This  led  to 
the  remark  of  TINDALL,  Ch.  J.,  "  That  if  by  fair  inference 
we  can  find  that,  that  is  sufficient — if  we  can,  as  it  were; 
spell  it  out  from  the  agreement."  This  practice  seems  to 
have  been  adopted  in  this  state  to  some  extent  in  disposing 
of  cases  presenting  no  features  by  which  they  could  be  dis- 
tinguished from  Wain  agt.  Warlters;  but  it  was  disapproved 
by  the  revisers  and  the  legislature,  who  thought  that  it  was 
improper  for  the  courts  to  find  out  the  consideration  of  an 
agreement  by  inferring  or  implying  or  spelling  out  the  con- 
sideration, or  by  making  it  out  by  argument  or  conjecture ; 
and  it  was  enacted  by  the  legislature  in  the  adoption  of  the 
Revised  Statutes,  that  the  agreement  should  express  the  con- 
sideration. This  remained  the  law  of  the  state  for  over 
thirty  years,  but  the  question  what  cases  did  or  did  not 
come  within  this  requirement,  and  the  question  as  to  the 
sufficiency  of  the  expression  of  the  consideration  in  each 
individual  case,  gave  rise  to  much  additional  litigation,  and 
produced  a  still  greater  conflict  of  opinion  than  had  previ- 
ously existed,  and  the  legislature  in  1863  saw  fit  to  again 
strike  out  the  provision  of  the  statute  which  required  that 
the  consideration  should  be  expressed  in  the  instrument. 
The  defendant  therefore  insists  that  this  amounts  to  a 
restoration  of  the  act  of  1813,  and  that  the  restoration 
carries  with  it  all  the  results  of  the  judicial  interpretation 
put  upon  that  act.  If  this  be  correct,  we  are  at  liberty  to 
spell  out  the  consideration  from  the  defendant's  agreement, 
and  I  think  it  could  be  done  (see  Dunning  agt.  Roberts,  35 
Barb.,  463).  But  I  do  not  think  it  necessarily  follows  that, 
Tot,.  XXXVII.  21 
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because  the  legislature,  in  1863,  made  the  law  read,  as  it 
once  read  in  1813,  that  a  judicial  interpretation  then  applied 
without  any  statutory  authority,  should  be  again  put  in 
force  in  spite  of  a  legislative  declaration  to  the  contrary. 
The  case  of  Ely  agt.  Holton,  (15  N.  F.,  598),  does  not  go  to 
this  extent.  The  effect  of  the  amendment  of  1863  must 
be  construed  agreeably  to  the  intention  of  the  legislature 
which  enacted  it;  to  hold  that  the  legislature,  in  striking 
from  the  statute  the  requirement  that  the  consideration  must 
be  expressed  in  the  agreement  mentioned  in  the  statute, 
nevertheless  intended  to  enact  that  the  courts  might  still 
continue  to  enact  and  enforce  this  requirement,  involves  a 
palpable  absurdity,  and  no  construction  or  interpretation 
should  ever  be  put  upon  any  expression  of  the  legislative 
will  which  leads  to  such  a  result. 

On  the  contrary,  it  is  fair  to  assume,  that  in  view  of  the 
fact  that  many  of  the  states  had  repudiated  the  doctrine  of 
Wain  agt.  Warlters  from  the  start ;  that  in  others,  where  it 
had  been  followed  to  some  extent,  it  was  either  considerably 
modified  by  the  courts,  and  in  the  course  of  time  restricted 
to  a  small  class  of  cases,  or  entirely  abrogated  by  statute ; 
that  even  the  courts  of  England  found  themselves  compelled 
to  modify  and  refine  it  by  degrees  ;  that  after  an  attempt 
and  trial  for  more  than  thirty  years  to  enforce  it  in  this  state 
by  express  statutory  enactment,  it  was  found  to  do  more 
harm  than  good  inasmuch  as  it  operated  as  a  fraud  on  the 
merchant,  the  farmer,  the  mechanic  and  the  laborer,  who 
acted  upon  the  faith  of  the  written  promise  of  a  third  per- 
son, but  who  in  most  cases  found  it  very  difficult  to  state 
the  real  consideration  of  the  collateral  promise  in  legal  and 
technical  form,  so  as  to  make  a  valid  agreement ;  that  there- 
fore, in  this  age  of  great  and  rapid  commercial  progress  the 
further  requirement  of  a  compliance  with  a  technical  rule 
of  law  not  prescribed  by  nor  observed  in  other  states,  the 
enforcement  of  which  had  proved  an  endless  source  of  trou- 
ble,annoyance  and  injustice, without  yielding  in  a  correspond- 
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ing  degree  the  benefits  expected  to  flow  from  it,  namely,the 
prevention  of  crime  of  perjury,  was  inconsistent  with  the 
true  commercial  interests  of  the  great  state  of  NewYork,with 
its  rapidly  increasing  population,  composed  in  part  of  valu- 
able foreign  elements.  It  is  fair  to  assume,  I  repeat,  that  in 
view  of  all  these  considerations,  the  legislature  changed  the 
statute  in  1863,  with  the  express  intention  that  the  require- 
ment, that  the  consideration  be  expressed  in  every  agree- 
ment, should  thereafter  no  longer  be  insisted  on  in  any  man 
ner,  I  can  arrive  at  no  other  conclusion;  and  whoever  will 
undertake  the  task  of  reading  and  studying  among  other 
cases  the  decisions  in  Brewster  agt.  Silence,  (4  Selden,2Q7), 
followed  in  Glen  Cove  Ins.  Co.  agt.Harrold,  (20  Barb.,298), 
and  in  Draper  agt.  Snow,  (20  N.Y.,  331).  and  on  the  other 
hand  the  case  of  the  Union  Bank  agt.  Coster's  executors,  (3 
Comst.,  203),  the  controlling  principle  of  which  decision 
was  necessarily  involved  and  reaffirmed  and  approved  in 
Gates  agt.  McKee  (3  Kern.,  232),  and  again  in  Church  agt. 
Brown,  (21  N.Y.,  315),  and  then  notice  the  frank  admission 
of  chief  justice  COMSTOCK,  in  the  last-named  case,  that  the 
decision  of  the  case  of  Brewster  agt.  Silence,  which  he  had 
followed,  with  his  associates,  in  Draper  agt.Snotv,  (20  N.Y., 
331),  was  erroneous,  and  thereafter  he  should  be  prepared 
to  uphold  the  contracts  and  dealings  of  men  belonging  to 
the  class  which  are  condemned  in  the  decision  referred  to  : 
whoever,  I  say,  will  undertake  that  task,  will,  in  all  proba- 
bility,arrive  at  the  same  conclusion  to  which  I  have  arrived, 
as  regards  the  reasons  which  induced  the  legislature,  among 
other  things,  to  change  the  statute  in  1863.  It  is  true,  the 
legislature  might  have  been  more  explicit,  and  enacted,  in 
the  words  of  the  Massachusetts  statute,  that  "That  the  con- 
sideration of  any  such  promise,  contract  or  agreement,  need 
not  be  set  forth  or  expressed  in  the  writing,  signed  by  the 
party  to  be  charged  therewith,  but  may  be  proved  by  any 
other  legal  evidence,"  or  the  words  of  the  Indiana  statute, 
which  is  nearly  similar  to  that  of  Massachussetts ;  but,  al- 
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though  this  has  not  been  done,  I  think  the  legislature  of  this 
state  has  been  sufficiently  explicit,  under  all  the  circumstances, 
in  making  known  its  determination  to  enact  the  same  rule. 
In  the  face  of  this  legislative  intent  sufficiently  expressed, 
the  judicial  interpretation  of  the  law,  as  applied  in  some 
cases  to  the  law  of  1813,  in  conformity  with  the  English 
doctrine,  must  cease,  as  inconsistent  therewith  and  totally 
repugnant  thereto. 

I  have  no  doubt  that  since  1863,  securities  to  an  immense 
amount  have  been  taken  in  business  throughout  this  state, 
in  reliance  upon  the  idea  that  a  compliance  with  the  old 
rule  is  no  longer  necessary ;  the  interpretation  contended 
for  by  the  defendant  would  place  all  the  contracts  entered 
into  in  respect  to  these  securities  in  jeopardy,  and  would 
thus  greatly  increase  the  uncertainty  of  the  law,  which  is 
now  proverbial. 

In  conclusion  I  refer  to  the  case  of  Thompson  agt.  Blanch- 
ard,  (3  Comst.,  337),  in  which  it  was  held,  by  the  court  of 
appeals,  that  an  undertaking  required  by  statute  to  be  en 
tered  into  by  sureties,  in  order  to  give  a  right  of  appeal,  ia 
valid  if  it  contain  the  necessary  stipulations,  although  it 
does  not  express  a  consideration,  and  is  not  under  seal ;  and 
that  if  it  could  be  said  that  such  an  instrument  would  not 
be  obligatory  by  the  statute  of  frauds,  the  very  obvious  an- 
swer is,  that  the  legislature  of  1848  had  the  same  power  to 
restore  the  common  law,  as  to  this  class  of  securities,  that 
their  predecessors  had  to  abolish  it. 

It  may  be  a  question  whether,  under  the  peculiar  circum- 
stances of  this  case,  the  defendant  is  not  liable  upon  his 
agreement  as  an  original  undertaking,  but  under  the 
views  already  expressed  it  is  unnecessary  to  discuss  this 
point. 

Judgment  absolute  should  be  ordered  for  the  plaintiff  on 
the  verdict,  with  costs. 

BARBOUR,  Ch.  J. — I  concur. 

FITHIAN,  J. — I  concur. 
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SUPREME  COURT. 

LAWRENCE  L.  BROWN,  respondent,  agt.  JAMES  EATON, 
appellant. 

Where  a  summons  contains  a  notice  under  the  first  subdivision  of  $  129  of  th«  Code, 
and  is  served  before  the  complaint ;  and  the  complaint  sete  out  a  cause  of  action 
under  the  second  subdivision  of  that  section,  it  is  such  an  irregularity  as  to  require 
the  court  to  tet  aside  the  complaint,  on  motion  of  the  defendant ;  and  it  is  pretty 
well  settled  that  such  an  irregularity  is  not  cured  or  waived  by  a  general  appear- 
ance in  the  action. 

But  it  has  been  doubted  whether  the  same  rule  will  be  applied  when  the  notice  in 
the  summons  is  under  the  second  subdivision,  and  the  cause  of  action  in  the  com- 
plaint authorizes  judgment  without  such  application  under  the  first  subdivision  of 
$  129.  (Set  Hemson  agt.  Dedatr,  29  How.,  385.) 

Where  the  summons  and  complaint  are  served  at  the  tame  time,  no  motion  to  set  aside 
either,  ought  to  prevail,  on  the  ground,  merely,  that  the  summons  contains  a  no- 
tice under  the  second  subdivision  of  §  129,  and  the  complaint  states  a  cause  of  ac- 
tion under  the  first  subdivision ;  for  the  reason  that  in  such  case  the  complaint 
alone  furnishes  the  cause  or  ground  of  action,  and  is  the  only  foundation  upon 
which  the  action  can  proceed. 

Fifth  District,  Onondaga,  General  Term,  April,  1869. 

Before  BACON,  FOSTER,  MULLIN  and  MORGAN,  Justices. 

APPEAL  from  an  order  of  the  special  term  denying  motion 
to  set  aside  the  complaint.  The  summons  and  complaint 
were  served  togetJier.  The  defendant  after  giving  notice  of 
appearance,  moved  to  set  aside  the  complaint  because  of 
variance.  The  summons  contained  the  notice  specified  in 
the  second  subdivision  of  §  129  of  the  Code,  and  the  com- 
plaint set  out  a  cause  of  action  upon  contract  for  the  recov- 
ery of  money  only,  and  contained  a  notice  that  judgment 
would  be  taken  for  a  sum  certain. 

R.  0.  JONES,  for  appellant. 
GEO.  C.  CARTER,  for  respondent. 

Bg  tlie  court.  MORGAN,  J.  When  the  summons  is  served 
before  the  complaint,  and  contains  a  notice  under  the  first 
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subdivision  of  §  129,  and  the  complaint  sets  out  a  cause  of 
action  under  the  second  subdivision,  it  is  held  by  several 
authorities  to  be  such  an  irregularity  as  to  require  the  court 
to  set  aside  the  complaint  on  motion  of  the  defendant ;  and 
it  seems  to  be  pretty  well  established  that  such  an  irregu- 
larity is  not  cured  or  waived  by  a  general  appearance  in  the 
action.  It  has  been  doubted  however  whether  the  same 
rule  will  be  applied  when  the  notice  in  the  summons  is  un- 
der the  second  subdivision,  and  the  cause  of  action  in  the 
complaint  authorizes  judgment  without  such  application, 
under  the  first  subdivision  of  •$  129.  (Hemson  agt.  Decker, 
29  How.  Rep.,  385.) 

The  distinction  is  supposed  to  be  governed  by  the  rules 
formerly  applied  to  the  case  of  a  declaration  varying  from 
the  cause  of  action  stated  in  the  ac  etiam  clause  of  the  ca- 
pias.  If,  however,  we  are  to  be  governed  by  the  decisions 
under  the  old  system  of  pleading,  it  is  very  clear  that  the 
irregularity  cannot  be  taken  advantage  of  by  the  defendant 
on  motion  either  to  set  aside  the  summons  or  complaint. 

The  ac  etiam  (like  the  summons  under  §  129)  was  intend- 
ed briefly  to  express  the  cause  of  action,  without  which  the 
defendant  could  not  be  held  to  bail  (2  JR.  S.,  348).  When 
the  defendant  was  held  to  bail  on  capias  by  an  ac  etiam  the 
plaintiff  was  bound  to  pursue  it  and  declare  accordingly,  or 
the  court  on  motion  would  set  aside  the  declaration,  and  or- 
der an  exoneretur  on  the  bail  piece.  (Rogers  agt.  Rogers,  4 
John.  R.,  485 ;  Durfee  agt.  Heimstreet,  1  W.  R.,  305.) 

But  in  no  case  could  the  defendant  take  advantage  of  a 
variance  in  this  respect,  except  in  cases  where  he  had  been 
arrested  and  held  to  bail  (McFarland  agt.  Townsend,  17  W. 
R.,  442).  We  cannot  therefore  rely  upon  the  old  practice 
to  sustain  this  motion. 

The  decisions  cited  by  the  counsel  are  mostly  the  individ- 
ual views  of  judges  at  special  term,  and  are  by  no  means 
uniform  or  consistent  with  each  other.  If  the  defendant 
may  be  prejudiced  by  the  supposed  irregularity,  I  see  no 
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reason  why  he  may  not  appear  and  move  to  set  aside  the 
complaint.  If  he  cannot  be  prejudiced  by  it,  there  is  no 
reason  why  he  should  be  heard  at  all. 

It  is  evident  that  the  defendant  cannot  be  misled  by  the 
form  of  notice  in  the  summons,  when  the  summons  and  com- 
plaint are  served  together.  The  form  of  the  notice  in  the 
summons  confers  no  right  upon  the  plaintiff  to  enter  judg- 
ment without  an  application  to  the  court,  when  such  appli- 
cation is  necessary  by  the  form  of  the  complaint  (Cobb  agt. 
Dunkin,  19  How.  J?.,  164) ;  and  when  it  is  regular  to  take 
judgment  without  such  application,  it  is  not  irregular  to 
apply  for  and  obtain  an  order  for  judgment.  The  most  that 
can  be  said  is  that  it  is  unnecessary  to  apply  for  judgment 
in  such  a  case.  The  defendant  is  in  no  way  prejudiced  by 
it.  I  do  not  concur  in  the  doctrine  laid  down  by  the  judge 
in  Tuttle  agt.  Smith  (14  Hoiv.  P.,  395  j  6  Abb.,  320),  and 
think  it  ought  not  to  be  followed. 

But  when  the  summons  precedes  the  complaint  the  de- 
fendant may  be  misled  to  his  prejudice.  If  the  summons 
states  truly  the  nature  of  the  claim,  the  defendant  may  not 
be  put  to  the  trouble  and  expense  of  an  appearance. 
Especially  is  this  so  when  the  summons  gives  notice  of  an 
application  to  the  court  for  the  relief  demanded  in  the  com- 
plaint, and  the  case  is  one  where,  if  the  true  sum  was  men- 
tioned, the  defendant  would  understand  from  the  summons 
that  he  had  no  defense  to  the  claim.  So  far  therefore  as  the 
decisions  sustain  the  right  of  the  defendant  to  move  to  set 
aside  the  complaint,  when  it  is  served  subsequently  to  the 
summons  and  varies  from  it,  I  am  of  opinion  that  we  should 
follow  them  ;  but  as  the  Code  expressly  authorizes  the  sum- 
mons and  complaint  to  be  served  together,  I  do  not  think 
the  defendant  can  rightfully  claim  that  he  can  appear  and 
say  he  has  been  prejudiced,  because  in  contemplation  of  law 
the  summons  precedes  the  complaint.  The  principal  object 
of  the  summons  is  to  bring  the  defendant  into  court.  If 
the  defendant  should  appear  without  service  of  the  summons 
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it  may  be  dispensed  with  altogether  (Code,  §  139).  After 
the  defendant  has  appeared,  there  is  an  end  of  the  process. 
It  has  become  functus  officio.  All  subsequent  proceedings 
are'based  upon  the  complaint,  and  when  they  are  served  to- 
gether, as  they  may  be  under  the  Code,  it  is  a  mere  fiction 
to  suppose  that  the  summons  precedes  the  complaint.  It  is 
however  very  questionable  whether  it  can  be  supported  as  a 
fiction,  for  by  the  very  terms  of  the  notice  in  the  summons 
the  plaintiff  refers  to  the  complaint.  In  the  case  at  bar  the 
notice  is  that  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded  in  the  complaint. 

This  according  to  the  requirements  of  §  129  of  the  Code 
arid  doubtless  the  notice  thus  provided  for  in  subdivision  2 
of  that  section,  contemplates  that  the  complaint  has  already 
been  drawn  up. 

But  without  attempting  to  criticize  the  decisions  which 
maintain  such  a  fiction  or  to  deny  that  it  may  have  some 
truth  to  support  it,  it  is  quite  too  harmless  to  justify  the  de- 
fendant in  resorting  to  a  motion,  for  the  purpose  of  annoy- 
ing the  plaintiff  and  subjecting  him  to  costs. 

If  the  correction  of  the  supposed  irregularity  or  variance, 
could  be  of  any  benefit  to  the  defendant,  or  if  he  had  been 
misled  by  it  to  his  prejudice,  there  would  be  some  ground 
for  sustaining  a  motion  to  set  aside  the  complaint. 

In  my  opinion,  no  such  motion  ought  to  prevail,  where 
the  summons  and  complaint  are  served  at  the  same  time,  for 
the  reason  that  in  such  a  case,  the  complaint  alone,  furnishes 
the  cause  or  ground  of  action,  and  is  the  only  foundation 
upon  which  the  action  can  proceed.  All  the  subsequent  pro- 
ceedings and  pleadings  are  goverened  by  the  form  of  the  ac- 
tion as  stated  in  the  complaint ;  and  in  no  way  by  the  form 
of  notice  contained  in  the  summons.  To  allow  the  defen- 
dant to  overlook  the  complaint  and  resort  to  the  summons 
for  the  cause  of  action,  for  no  purpose  except  to  make  a 
dilatory  and  fruitless  motion,  is  to  encourage  a  practice 
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which  has  already  become  very  troublesome  to  parties,  and 
very  annoying  to  the  courts. 

One  of  the  most  difficult  questions  to  deal  with,  is  the 
form  of  notice  to  be  inserted  in  the  summons.  The  judges 
do  not  agree  as  to  the  form  of  notice  in  some  cases,  and  it  is 
very  little  consequence  in  a  majority  of  cases  which  form  is 
adopted.  Why,  increase  the  difficulty  by  favoring  motions 
to  set  aside  either  the  summons  or  complaint,  except  in  case 
where  it  is  apparent  that  the  defendant  has  been  or  may 
have  been  misled  to  his  prejudice  by  the  form  of  the 
summons. 

It  may  be  well  enough  to  look  into  the  question,  when 
the  summons  is  in  fact  served  before  the  complaint.  But 
when  they  are  served  together,  the  variance  is  not  of  suffi- 
cient importance  in  any  aspect  of  the  case,  to  justify  the 
court  in  spending  their  time  upon  motions  to  set  aside  either 
the  summons  or  complaint.  And  this  agrees  with  the  former 
practice  of  the  court,  in  regard  to  motions  to  set  aside  the 
complaint  when  it  differed  from  the  ac  etiam  clause  of  the 
capias. 

If  the  defendant  was  prejudiced  by  it,  that  is,  if  he  had 
been  arrested  and  held  to  bail,  the  court  set  aside  the  com- 
plaint, otherwise  not.  The  question  to  be  determined  is, 
whether  the  variance  is  prejudicial  to  the  defendant,  if  it  is, 
the  practice  is  to  set  aside  the  complaint,  otherwise  not. 

As  the  defendant  was  not  and  could  not  be  prejudiced  by 
the  supposed  variance  in  the  case  at  bar,  I  am  in  favor  of 
affirming  the  order  of  the  special  term,  with  $10  costs  of 
the  motion. 

All  the  judges  concurring,  ordered  accordingly. 
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N.  Y.  SUPERIOR  COURT. 

CHARLES  P.  CURRIE  and  others,  appellants  agt.  CUMBERLAND 
G.  WHITE,  respondent. 

The  plaintiffs  and  the  defendant  being  stoclcbrol-ers  in  the  city  of  New  York,  on  the 
18th  day  of  February,  1867,  entered  into  an  agreement  for  the  sale  and  purchase 
of  stocks,  us  follows: 

"  NEW  YORK,  18th  Feb'y,  1867. 

(1000  shares.)  We  have  purchased  of  C.  G.  White,  one  thousand  (1000)  shares  of 
the  capital  stock  of  the  Hudson  R.  R.,  at  one  hundred  and  twenty-eight 
per  cent,  payable  and  deliverable  seller's  option,  in  this  year  (1867)  with  interest 
at  the  rate  of  six  per  cent  per  annum ;  either  party  having  the  right  to  call  from 
time  to  time,  for  deposits,  to  meet  the  fluctuations  of  the  market  "  (Signed)  Cur- 
rie,  Martin,  &  Co. 

A  counter-part  of  this  agreement,  for  the  sale  to  Currie,  Martin  &  Co.,  of  1000 
shares  of  said  stock,  was  signed  by  C.  G.  White. 

Held,  that  this  is  an  executory  contract.  The  obligation  of  the  vendor  to  deliver,  and 
that  of  the  buyers  to  pay, are  concurrent  conditions  in  the  nature  of  mutual  condi- 
tions precedent,  and  neither  party  can  enforce  the  contract  against  the  other  with- 
out showing  performance,  or  offer  to  perform  his  own  promise  according  to  ihe 
conditions  of  the  contract;  and  as  the  vendor  had  the  option  to  deliver  at  any  time, 
according  to  his  pleasure,  between  the  day  of  the  contract  and  the  31st  day  of 
December,  1867,  and  the  buyers  could  not  be  called  upon  to  pay  before  delivery, 
it  cannot  be  considered  as  an  executed  contract  of  sale. 

Consequently,  any  cash  dividends  declared  upon  said  shares  of  stock  during  such 
period,  or  any  additional  shares  of  stock  which  may  be  issued  by  the  company 
during  such  period,  which  may  enure  to  the  benefit  of  the  stockholders  of  the 
company,  either  by  dividends  or  otherwise,  upon  such  additional  shares,  or  any 
difference  in  the  price  of  the  shares  of  such  original  stock,  between  the  contract 
price  and  their  market  value,  during  such  period,  all  enure  entirely  to  the  benefit 
of  the  owner  of  the  stock — the  seller  named  in  the  contract,  and  not  to  the  pur- 
chasers therein — the  contract  remaining  executory. 

General  Term,  March,  1S69. 

APPEAL  from  judgment  at  special  term. 

This  action,  upon  the  issues  of  fact  joined  therein,  was 
tried  before  the  Hon.  SAMUEL  JONES,  justice,  at  special  term, 
without  a  jury. 

The  nature  of  the  action,  and  the  facts,  will  fully  appear 
from  the  findings  of  fact  and  conclusions  of  law  of  said  jus- 
tice, which  are  as  follows  : 
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I.  That  the  plaintiffs  are  copartners  under  the  firm  name 
of  Currie,  Martin  &  Co.,  and  the  plaintiffs  and  the  defendant 
were,  at  the  times  hereinafter  mentioned,  stockbrokers. 

II.  On  the  eighteenth  day  of  February,  1867,  the  plaintiffs 
and  the  defendant  entered  into  an   agreement  with   each 
other,  and  executed  as  evidence  thereof,  the  following  writ- 
ten instruments. 

EXHIBIT  A. 
(1000  shares.)  New  York,  ISth  Feb'y,  LS67. 

We  have  purchased,  of  C.  G. White,  one  thousand  (1000) 
shares  of  the  capital  stock  of  the  Hudson  River  R.  R.,  at 
one  hundred  and  twenty-eight  per  cent.,  payable  and  deliv- 
erable sellers  option,  in  this  year  (1867),  with  interest  at  the 
rate  of  six  per  cent,  per  annum ;  either  party  having  the 
right  to  call,  from  time  to  time,  for  deposits,  to  meet  the 
fluctuations  of  the  market." 

[10  cent  stamp.]  CURRIE,    MARTIN    &    CO. 

EXHIBIT  B. 

(1000  shares.)  New  York,  Feb'y  18,  1867. 

I  have  sold  to  Currie,  Martin  &  Co.,  one  thousand  shares 
of  the  capital  stock  of  the  Hudson  River  railroad  company, 
at  one  hundred  and  twenty-eight  per  cent.,  payable  and 
deliverable  seller's  option  in  this  year,  with  interest  at  the 
rate  of  six  per  cent,  per  annum;  either  party  having  the  right 
to  call,  from  time  to  time,  for  deposits,  to  meet  the  fluctua- 
tions of  the  market.  C.  G.  WHITE. 

[10  cent  stamp.] 

III.  Under  the  said  agreement,  the  plaintiffs  made  six  de- 
posits as  security  for  the  performance  thereof,  in  the  United 
States  Trust  company,  as  follows : 

On  the  23d  February,  1867,  the  sum  of  $10,000 
"     13th  May,  "  "  10,000 

"     20th  May,  "  "  5,000 

"     8th  June,  "  "  10,000 

"      ]9th  July,  "  "  10,000 

"     22d  Ju)y,  «  '<  10,000 
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and  called  upon  the  defendant  to  make  six  like  deposits, 
which  he  did. 

The  Trust  company  gave  to  the  plaintiffs,  for  each 
deposit  made  by  them,  a  certificate  in  the  following  form  : 

EXHIBIT  C. 

United  States  Trust  Company  of  New  York, 
($10,000)  23d  February,  1867. 

This  is  to  certify,  that  Currie,  Martin  &  Co.,  have  depos- 
ited with  this  company  ten  thousand  dollars,  payable  in  cur- 
rent funds  on  five  days  notice,  to  them  and  C.  G.  White 
jointly,  upon  the  surrender  of  this  certificate  (which  is  as- 
signable only  upon  the  books  of  the  company),  with  interest 
commencing  after  ten  days  from  date,  at  the  rate  of  four  per 
cent,  per  annum.  No  interest  to  be  allowed  unless  the  same 
amounts  to  at  least  fifty  cents. 

JOHN  A.  STEWART,  President. 
W.  DARROW,  Jr.,  Secretary. 

These  certificates  were  all  alike,  except  as  to  dates  and 
amounts,  which  were  made  to  correspond  with  the  deposit 
for  which  the  particular  certificate  was  given. 

The  Trust  company  also  gave  to  the  defendant,  for  each 
deposit  made  by  him,  a  certificate  in  the  following  form : 

EXHIBIT  D. 

United  States  Trust  Company  of  New  York, 
(SI 0,000.)  February,  23,  1S67. 

This  is  to  certify  that  C.  G.  White  has  deposited  with 
this  company  ten  thousand  dollars,  payable  in  current  funds 
on  five  days'  notice,  to  him  and  Currie,  Martin  &  Co.  jointly, 
upon  the  surrender  of  this  certificate  (which  is  assignable 
only  upon  the  books  of  the  company),  with  interest,  com- 
mencing after  ten  days  from  date,  at  the  rate  of  four  per 
cent,  per  annum.  No  interest  to  be  allowed  unless  the  same 
amounts  to  at  leat  fifty  cents. 

JOHN  A.  STEWART,  President. 
W.  DARROW,  Jr.,  Secretary. 
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These  certificates  were  all  alike,  except  as  to  dates  and 
amounts,  which  were  made  to  correspond  with  the  deposit 
for  which  the  particular  certificate  was  given. 

To  so  much  of  this  finding  as  found,  that  the  deposits 
therein  mentioned  were  made  as  security  for  the  performance 
of  the  contract  between  plaintiffs  and  defendant,  the  plain- 
tiffs afterwards,  by  exception  duly  filed,  excepted,  on  the 
ground  that  such  alleged  fact  was  not  proven. 

IV.  On  the  15th  day  of  April,  1867,  the  Hudson  River 
railroad  company  declared  a  cash  dividend  of  four  dollars 
per  share  upon   the  capital  stock  of  said  company,  as  it 
stood  on  the  18th  day  of  February,  1867,  and  on  the  15th 
day  of  October,  1867,   declared  another  cash  dividend  of 
four  dollars  per  share  upon  the  same  amount  of  capital 
stock. 

The  plaintiffs,  on  the  trial,  requested  the  court  to  find  : 

That  the  cash  dividend  last-mentioned  was  also  declared 
on  that  portion  of  the  additional  stock  which  was  issued  on 
the  15th  of  April,  1867. 

The  court  refused  so  to  find,  on  the  ground  that  such  alleged 
fact  was  immaterial,  to  which  the  plaintiffs  duly  excepted, 
on  the  ground  that  the  matter  of  fact,  embraced  in  the 
finding  so  proposed  to  said  court,  was  proven  on  said  trial 
by  unimpeached  and  uncontradicted  evidence. 

The  said  court  further  found : 

V.  The  said   dividends  were  paid  to  the  holders  of  said 
stock,  on  said   18th  day  of  February,  and  on  the  15th  day 
of  October,  1867,  respectively. 

The  plaintiffs,  on  the  trial,  requested  the  court  to  find : 
That  the  cash  dividends,  on  that  portion  of  the  additional 
stock  which  was  issued  at  $54  per  share,  was  paid  to  the 
holders  of  said  stock,  on  the  15th  day  of  October,  1867. 

The  court  refused  so. to  find,  on  the  ground  that  such 
alleged  fact  was  immaterial;  to  which  the  plaintiffs  duly 
excepted,  on  the  ground  that  the  matter  of  fact,  embraced 
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in  the  finding  so  proposed  to  said  court,  was  proven  on  said 
trial  by  unimpeached  and  uncontradicted  evidence. 

The  said  court  further  found : 

VI.  On  the  first  day  of  April,  1867,  the  board  of  direct- 
ors of  the  said  The  Hudson  Kiver  railroad  company  passed 
the  following  preamble  and  resolutions  : 

EXHIBIT  E. 

Office  of  The  Hudson  Eiver  Railroad  Co.,  ) 
270  West  30th  Street, 

New  York,  April  1,  18G7.      ) 
To  the  Stockholders  of  the  Hudson  River  Railroad  Co. : 

Take  notice,  that  the  board  of  directors  of  this  company, 
at  their  meeting,  held  this  day,  passed  the  following  pream- 
ble and  resolutions . 

Whereas,  the  stockholders  of  the  company  at  a  meeting 
of  such  stockholders,  called  by  the  directors  of  the  company, 
in  the  manner  required  by  law,  and  held  at  the  office  of  the 
company,  on  the  30th  day  of  March  last,  did  with  the  con- 
currence of  more  than  two-thirds  in  amount  of  all  its  stock- 
holders, authorize  and  sanction  the  increase  of  the  capital 
stock  of  the  company,  to  the  amount  of  thirteen  millions 
nine  hundred  and  thirty-'seven  thousand  and  four  hundred 
dollars  ;  therefore, 

Resolved,  That  the  capital  stock  of  the  company  be,  and 
the  same,  is  hereby  increased  to  the  amount  of  thirteen 
millions  nine  hundred  and  thirty-seven  thousand  and  four 
hundred  dollars. 

Resolved,  That  the  stock  transfer  books  of  this  company, 
be  closed  on  the  tenth  day  of  April,  instant,  and  that  the 
persons  or  parties  in  whose  names  stock  shall  be  standing  on 
that  day  shall  severally,  on  or  before  the  15th  day  of  April, 
instant,  be  entitled  to  subscribe  at  the  office  of  the  company, 
No.  270  West  thirtieth  street,  in  the  city  of  New  York,  for 
an  equal  amount  of  additional  stock  j  that  the  price  of  the 
additional  stock  shall  be  fifty  dollars  per  share,  payable  as 
follows : 
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Fifteen  dollars  per  share  at  the  time  of  subscribing. 

Five  dollars  per  share  on  the  15th  day  of  May  next. 

Five  dollars  per  share  on  the  15th  day  of  June  next. 

Five  dollars  per  share  on  the  15th  day  of  July  next. 

Five  dollars  per  share  on  the  15th  day  of  August  next. 

Five  dollars  per  share  on  the  16th  day  of  September  next. 

Ten  dollars  per  share  on  the  15th  day  of  October  next. 

That  on  the  15th  day  of  October  next,  all  instalments  be- 
ing paid,  full  paid  stock  shall  be  issued. 

Resolved,  that  where  parties  desire,  for  their  own  conve- 
nience, to  anticipate  payments,  their  money  for  any  number 
instalments  will  be  received,  but  no  interest  will  in  any  case 
be  allowed ;  nor  will  the  btock  be  issued  until  the  15th  day 
of  October  next. 

Resolved,  That  stockholders  failing  to  subscribe  on  or  be- 
fore the  15th  day  of  April,  instant,  or  neglecting  to  pay 
their  several  instalments  as  they  severally  become  due,  will 
lose  all  right  to  the  additional  stock,  and  will  be  deemed  to 
have  abandoned  their  subscriptions. 

Resolved,  That  the  subscriptions  may  be  made  to  the  addi- 
tional stock,  either  in  person  or  by  attornev.  A  scrip  receipt 
will  be  given  for  the  payments  made,  and  this  receipt  must 
be  presented  at  this  office  on  the  payment  of  any  of  the 
subsequent  instalments,  in  order  to  have  them  entered  upon 
it,  and  be  surrendered  to  be  canceled  on  the  issue  of  the 
additional  stock. 

Resolved,  That  where  parties  desire  to  receive  full  stock 
on  the  15th  day  of  April,  instant,  they  may  do  so  by  paying 
fifty-four  dollars  per  share  at  the  time  of  making  their  sub- 
scriptions. 

By  order  of  the  board.         C.  C.  CKARKE,  Treasurer. 

The  books  of  the  company  were  opened  for  subscriptions 
to  the  additional  stock,  under  regulations  established  by  the 
above  resolutions  of  the  board  of  directors. 

The  plaintiffs,  on  the  trial,  made  separate  requests  to  the 
court  to  find  the  following  facts,  respectively. 
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1.  That  in  the  month  of  April,  1867,  the  said  Hudson 
River  railroad   company  increased  their  capital   stock    by 
doubling  it. 

2.  That  before  said  increase,  the  said  capital  stock  was 
$6,968,700,  and,  by  such  increase,  became  $13,937,400. 

3.  That  there  was  a  meeting  of  the  stockholders  of  the 
said  company  held  for  the  purpose  of  increasing  the  capital 
stock,  as  aforesaid,  on  the  30th  day  of  March,  1867,  on  the 
day  advertised  in  the  notice  thereof,  which  was  given  on  the 
5th  of  March,  1867. 

4.  That,  at  said  meeting,  there  was  duly  represented  a 
very  large  majority  of  the  stock. 

5.  That  the  notice  above  mentioned,  exhibit   "  E,"  was 
published  at  its  date,  and  came  to  the  knowledge  of  the 
defendant. 

6.  That  the  stockholders  subscribed,  in  the  books  of  the 
company,  for  the  whole  of  the  additional  stock  j  that  a  part 
of  them,  as  prescribed  in  said  exhibit  u  E,"  subscribed  at 
the  rate  of  $54  a  share,  and  a  part  of  them  at  the  rate  of 
$50  a  share. 

7.  That  the  books  of  subscription,  to  such  increased  stock, 
were  opened  from  10th  of  April,  1867,  to  24th  October,  1867. 

8.  That  the  bulk  of  the  stockholders  subscribed  before 
the  15th  of  April,  1867,  and  that  the  last  subscriptions  were 
made  on  the  24th  October,  1867. 

9.  That  the  new  stock  was  duly  issued  under  these  sub- 
scriptions, and  according  to  the  terms  of  the  notice,  ex- 
hibit "E." 

10.  That  the  persons  who  so  subscribed,  were  persons 
who  were  stockholders  on  the  books  of  the  company  on  the 
10th   April,   1867,  or   their   legal   representatives,  and   no 
others. 

11.  That  each  of  them  received  of  the  new  stock  the 
same  number  of  shares  that  he  then  held  of  the  old  stock. 

As  to  each   and  every  of  the  foregoing  eleven  requests, 
the  court  refused,  separately,  to  find  in  accordance  there- 
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with,  on  the  ground  that  such  alleged  facts  were  each  of 
them  immaterial,  and  the  first  three  unproved. 

And,  to  each  of  such  separate  refusals,  the  plaintiffs  duly 
and  separately  excepted,  on  the  ground  that  the  matter  of 
fact  embraced  in  the  finding,  so  proposed  to  said  court,  was 
proven  on  said  trial  by  unimpeached  and  uncontradicted 
evidence. 

The  said  court  further  found  : 

VII.  On  the  8th  day  of  April,  1867,  the  plaintiffs  sent  to 
the  defendant  a  notice,  of  which  the  following  is  a  copy  : 

EXHIBIT  F. 

New  York,  April  8,  1867. 
C.  G.  WHITE,  Esq. : 

Dear  Sir — On  the  18th  February  last,  we  purchased  from 
you  one  thousand  shares  of  Hudson  River  railroad  company 
stock,  at  one  hundred  and  twenty-eight  per  cent.,  seller's 
option,  this  year. 

You  will  please  take  notice,  that  we  elect  to  subscribe  for 
the  additional  stock  as  provided  in  the  resolutions  of  the 
company,  at  their  meeting  on  the  1st  April,  instant,  and 
that  we  look  to  you  for  the  same.  Very  respectfully, 

CURRIE,  MARTIN  &  CO. 

VIII.  But  the  said  notice  was  not  received,  by  the  defen- 
dant, un!:il  between  four  and  five  o'clock  in  the  afternoon 
of  the  10th  day  of  April,  1867.    . 

IX.  That  if  there  was  any  tender  or  offer  to  perform  thfe 
contract,  on  their  part,  made  by  the  plaintiffs  to  the  defend- 
ant, said  tender  or  offer  was  made  either  on  the  19th  day  of 
December,  1867,  or  on   the  31st  day  of  December,  1867, 
and  at  no  other  time  or  times. 

X.  That  there  was  no  tender  or  offer  to  perform  the  con- 
tract, on   his  part,  made  by  the  defendant  to  the  plaintiffs. 
That  the  defendant  did  not,  either  on  the  19th  or  the  31st 
day  of   December,  1867,   or   at  tny  time,   deliver  to  the 
plaintiffs  either  the  one  thousand   shares  mentioned  in  the 
aforesaid  contract,  or  one  thousand  alleged  additional  shares, 

You  XXXVII.  22 
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or  any  part  thereof;  nor  did  the  defendant  pay  to  plaintiffs, 
either  on  the  19th  or  31st  day  of   December,  1867,  any 
dividend  which  had  been  declared  by  the  Hudson    River 
Railroad  Company,  or  any  part  thereof. 

XI.  That  at  the  time  of  the  entering  into  the  contract 
aforesaid,  the  plaintiffs  did  not  pay  the  purchase-money 
mentioned  in  said  contract,  or  any  part  thereof;  nor  have 
they,  at  any  time  since  entering  into  the  contract  aforesaid, 
paid  the  purchase-money  therein  mentioned,  or  any  part 
thereof,  to  the  defendant. 

To  this  finding,  and  the  whole  thereof,  plaintiffs  after- 
wards, by  exceptions  duly  filed,  excepted,  on  the  ground 
that  the  deposits  mentioned  in  the  third  finding  were  pay- 
ments of  portions  of  the  purchase-money 

The  plaintiffs,  on  the  trial,  made  separate  requests  to  the 
court  to  find  the  following  facts,  respectively : 

1.  That  on  the  19th  day  of  December,    1867,   the  plain- 
tiffs offered  to  accept  from  the  defendant  the  one  thousand 
shares  of  Hudson  River  Railroad  stock,  in  said  contract  men- 
tioned. 

2.  And  also  offered  to  pay  for  the  same,  to  the  defendant, 
the  sum  stated  in  said  bill,  Exhibit  "H,"  8134,421.33,   and 
duly  tendered  such  payment. 

3.  That  the  defendant  refused  to  accept  such  offer,    or 
tender. 

4.  That  the  said  defendant  also  refused  to  deliver  the  said 
shares. 

5.  That,  at  the  same  time,  the  plaintiffs  demanded  of  the 
defendant  the  dividends  on  the  one  thousand  shares  above 
mentioned. 

6.  That,  at  the  same  time,  the  plaintiffs  demanded  of  the 
defendant   the  delivery  to  them  of  a  second  one  thousand 
shares  of  said  stock,   the  portion  of  the  new  issue  of  stock 
'by  the  said  company,   on  their  increase  of  capital  in  April, 
1867,    accruing   to  the  owner  and    the  holder  of  the  one 
thousand  shares  above  mentioned,  with  the  cash  dividends 
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made  thereon ;  and  that  the  plaintiffs  then  offered  to  pay 
the  defendant  the  price  at  which  the  said  stock  was  issued, 
with  interest  $56,232,  and  duly  tendered  such  payment. 

7.  That  the  defendant  refused  to  accept  such  tender. 

8.  That  the  defendant  refused  to  deliver  said  second  1,000 
shares. 

9.  That  the  defendant  refused  to   pay  or  account  for  the 
said  dividends,  or  either  of  them. 

10.  That  on  the  18th  day  of    December,  1867,  the  defen- 
dant sent  to  the  plaintiffs  a  notice,  of  which  the  following  is 
a  copy : 

EXHIBIT     G. 

New  York,  Dec.  18,  1867. 
Messrs.  CURRIE,  MARTIN  &  Co. : 

I  will  deliver  you,  to-morrow,  1000  shares  Hudson  R.  R. 
stock  on  my  contract,  Feb.  18,  seller  this  year,  at  $128  per 
share.  Respectfully,  C.  G.  WHITE. 

11.  That  on  the  19th  December,  1867,  the  defendant  pur- 
suant to  his  notice,  went  to  the  plaintiffs'  office,  having  with 
him  1,000  shares  of  said  stock,  and  a  bill  properly  stamped, 
of  which  the  following  is  a  copy : 

EXHIBIT     H. 
CURRIE,  MARTIN  &  Co.,     To  C.  G.  WHITE, 

February  18,     1,000  Hudson,  $128, $128,000.00 

10  mo.  and  1  day  int.,  6  p.  c 6,421.33 

U.  S.  Stamp.  

...$!?:4.4'...        Certified  check.  $134,421.33 

12.  That  the  said  defendant  saw  Mr.  Martin,   one  of  the 
plaintiffs,   standing  behind  the  counter.      He  handed  Mr. 
Martin  the  bill,  the  copy  of  which  is  given  above,  Mr.  Mar- 
tin asked  him  if  he  would  not  take  off  the  cash  dividends ; 
he  replied  that  he  would  if  Mr.  Martin  would  indorse  his 
certificates  in  the  Trust  Company. 

13.  That  Mr.  Martin,  one  of  the  plaintiffs,  then  handed  to 
the  defendant    two   papers,    copies  of  which    are   as   fol 
lows : 
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EXHIBIT    I. 

New  York,  Dec.  19,  1867. 
Mr.  C.  Gr.  WHITE  : 

We  will  accept  the  1,000  shares  Hudson  R.  R.  stock,  you 
propose  to  deliver  us  to-day,  and  pay  you  therefor  the  sum 
stated  in  your  account,  $134,421.33,  and  we  demand  of  you 
the  cash  dividends  thereon,  and  interest.  Respectfully. 

CURRIE,  MARTIN  .&  CO. 
EXHIBIT    K. 

New  York,  Dec.  19,  1867. 
Mr.  C.  G.  WHITE  : 

We  require  you  to  deliver  to  us,  under  your  contract, 
dated  18th  February,  1867,  a  second  1,000  shares  of  Hud- 
son R.  R.  stock,  the  portion  of  the  new  issue  of  stock  by 
said  company,  on  their  increase  of  capital  in  April,  1867, 
accruing  to  the  owner  and  holder  of  the  1,000  shares  men- 
tioned in  your  said  contract.  We  tender  to  you  the  price 
at  which  said  new  stock  was  issued,  with  interest,  $56,232, 
and  demand  and  claim  from  you  the  delivery  of  said  second 
1,000  shares  and  the  cash  dividends,  if  any,  that  have  been 
made  thereon.  Yours,  CURRIE,  MARTIN  &  CO. 

14.  That  the  defendant  then  stepped  to  the  window,  read 
the  two  papers,  and  remarked  to  Mr.  Martin  that  he  did  not 
know  the  effect  of  the  two  papers,  but  would  consult  his 
attorney  and  return.      He  then  left,  taking  with  him  the 
stock. 

15.  That  the  defendant  did  not  return. 

16.  That  the  defendant  did  not,  at  that  interview,  pro- 
duce or  exhibit  the  certificates,  nor  tell  the  plaintiffs  that  he 
had  them. 

17.  That  Mr.  Martin,  one  of  the  plaintiffs,  at  the  last-men- 
tioned interview,  drew  the  plaintiffs'  check  for  $134,421.33. 

18.  And  also,   that  said  Martin,   at  the  same  time,  drew 
the  plaintiffs'  check  for  $56,232. 

19.  That  the  said  checks  were  ready  to  be  delivered  to 
the  defendant  before  he  so  left  plaintiffs'  office. 
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20.  That  the  plaintiffs  handed  these  checks,   as  soon  as 
they  were  drawn,  to  their  clerk  to  go  and  get  them  certified. 

21.  That  the  president  of  the  bank,  on  which  such  checks 
were  drawn,  had  previously  agreed  to  certify  them. 

22.  That  the  plaintiffs  had  not  drawn  the  checks,  before 
defendant  came  to  their  office,  on  the  said  19th  day  of  De- 
cember, because  they  did  not  know  precisely  how  much  de- 
fendant wanted  them  to  pay,   or  whether  defendant  would 
deduct  the  cash  dividends. 

23.  That  it  was  the  usage  and   custom  of  said  business, 
in  delivering  stock,  for  the  purchaser  to  receive  the  bill,  and 
draw  the  check  immediately,  send  it  to  the  bank  and  get  it 
certified,  and  for  the  seller  to  wait  to  receive  it. 

24.  That  the  defendant  did  not  ask  for  the  checks,  or 
either  of  them. 

25.  That  the  checks  were  not  tendered  at  the  time  to  de- 
fendant,  merely  because  defendant  went  away,   saying  he 
would  return.     And  that  he  did  not  return. 

26.  That  on  the  31st  day  of  December,  1867,  the  plain- 
tiffs offered  to  accept  from  the  defendant  the  1,000  shares 
of  Hudson  River  railroad  stock  in  said  contract  mentioned. 

27.  And  also  offered  to  pay  for  the  same  to  the  defendant 
the  sum  stated  in  said  bill,   Exhibit  H,   $134,421.33,   and 
duly  tendered  such  payment. 

28.  That  the  defendant  refused  to  accept  such    offer   or 
tender. 

29.  That  the  said  defendant  also  refused  to  deliver  the  said 
shares. 

30.  That,  at  the  same  time,  the  plaintiffs  demanded  of  the 
defendant  the  dividends  on  the  1,000  shares  above  mentioned. 
That,  at  the  time,  the  plaintiffs  demanded  of  the  defendant 
the  delivery  to  them  of  a  second  1,000  shares  of  said  stock, 
the  portion  of  the  new  issue  of  stock  by  the  said  company, 
on  their  increase  of  capital  in  April,  1867,  accruing  to  the 
owner  and  holder  of  the  1,000  shares,  first  above  mentioned, 
with  the  cash  dividends  made  thereon  ;   and  that  the  plain- 
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tiffs  then  offered  to  pay  to  the  defendant  the  price  at  which 
the  said  stocks  were  issued,  with  interest,  $56,232,  and  duly 
tendered  such  payment. 

31.  That  the  defendant  refused  to  accept  such  tender. 

32.  That   the  defendant  refused   to  deliver  said  second 
1,000  shares. 

33.  That  the  defendant  refused  to  pay  or  account  for  the 
said  dividends,  or  either  of  them. 

34.  That  on  31st  December,  1867,  at  about  half-past  one 
o'clock,  the  plaintiffs  sent  by  their  messenger  to  defendant, 
a  letter  as  follows : 

EXHIBIT     L. 
Mr.  C.  G.  WHITE: 

Sir — Our  checks  for  $134,421.33  and  $56,232  have  been 
ready  for  you  since  they  were  tendered  you,  with  our  two 
notices  relative  to  our  Hudson  River  contract,  on  the  19th 
inst.j  you  then  said  you  were  not  ready  to  give  an  answer, 
but  would  see  about  it. 

We  are  ready  to  do  what  we  offered  and  tendered  in  our 
notices,  and  renew  our  notices,  but  suppose  your  silence  is 
equivalent  to  your  refusal  to  comply  with  them. 

Yours,  &c.,     CURRIE,  MARTIN  &  CO. 

N.  Y.,  December  31,  1867. 
And  two  checks,  one  for  $134,421.33,  the  other  for  $56,232. 

35.  That  these  checks  were  the  same  that  were  drawn  on 
the  said  19th  December. 

36.  That  the  plaintiffs  had  since  kept  the  said  checks  in 
their  possession. 

37.  That  when  the  plaintiffs'  messenger  went  to  the  de- 
fendant's office,  on   the  31st  December,   he  tendered  him 
these  two  checks  with  the  letter  (exhibit  L.) 

38.  That  said  messenger  handed  the  letter  to  the  defend- 
ant and  said  :    u  here  are  the  checks." 

39.  That  the  defendant  took  and  looked  at  the  checks. 

40.  That  said  defendant  then  said  in  reply,  "I  will  see," 
and  paid  no  further  attention  to  the  matter. 
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41.  That  the  said  messenger  then  observed  to  the  defend- 
ant, that  he  would  get  the  checks  certified  if  he  required  it. 
As  to  each  and  every  of  the  foregoing  forty-one  requests, 
the  court  refused  separately  to  find  in  accordance  therewith, 
on  tbe  ground  that  such  alleged  facts  were,  each  of  them, 
immaterial;  and  on  the  ground  that  no  tender  by  plaintiffs 
was  proved  ;  and,  on  the  further  ground  that  there  was  no 
offer  to  take  and  pay  for  the  one  thousand  shares,  distinct 
and  independant  of  a  demand  for  another  one  thousand 
shares ;  and  for  two  dividends  on  two  thousand  shares ; 
and  the  further  ground  that  the  requests  from  10th  to 
the  25th,  both  inclusive,  and  from  the  24th  to  the  31st,  both 
inclusive,  are  requests  to  find  to  matters  of  evidence  only. 

And,  to  each  of  such  separate  refusals,  the  plaintiffs  duly 
and  separately  excepted,  on  the  ground  that  the  matter  of 
fact  embraced  in  the  finding,  so  proposed  to  said  court,  was 
proven  on  said  trial  by  unimpeached  and  uncontradicted 
evidence ;  and,  on  the  further  ground,  that  the  objection 
that  there  was  no  offer  to  take  and  pay  for  the  one  thousand 
shares,  distinct  and  independent  of  a  demand  lor  another 
thousand  shares,  and  for  two  dividends  on  two  thousand 
shares,  was  not  taken  or  stated  by  the  defendant  at  the  trial  ; 
nor  in  any  way  brought  to  the  plaintiffs'  notice  before  the 
decision  in  this  action. 

The  said  court  further  found  : 

XII.  That  on  the  said  19th  day  of  December,  1867,  the 
market  value  of  the  capital  stock  of  the  said  Hudson  Eiver 
Railroad  Company  was  S132J  per  share.  On  the  31st  day 
of  December,  1867,  the  market  value  thereof  was  S131f 
per  share;  and  on  the  8th  day  of  February,  1868,  after 
which  day  the  trial  of  this  action  was  had,  the  market  value 
thereof  was  $149  per  share. 

The  said  court  found  the  following 

CONCLUSIONS  OF  LAW. 
1.  That  the  plaintiffs  are  not  entitled  to  recover  from  the 
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defendant  the  said  dividends  declared  on  the  said  one  thou- 
sand shares  of  stock  mentioned  in  the  contract. 

To  this  finding  and  the  whole  thereof,  plaintiffs  afterwards, 
by  exceptions  duly  filed,  excepted. 

II.  That  the  plaintiffs  are  not  entitled  to  recover  from 
the  defendant  the   difference  between  the  market  value  of 
one  thousand  of  the  alleged  additional  shares,  on  the  8th 
day  of  February,  1868,  and  the  sum  required  by  the  said 
The  Hudson  River  Railroad  Company,  to  be  paid  for  such 
alleged  additional  shares. 

To  this  finding,  and  the  whole  thereof,  plaintiffs  after- 
wards, by  exceptions  duly  filed,  excepted. 

III.  That  the  plaintiffs  are  not  entitled  to  recover  the 
difference  between  the  market  value  of  the  one  thousand 
shares,  mentioned  in  the  said  contract,  on  the  8th  day  of 
February,  1868,  and  the  contract  price,  to  wit,  one  hundred 
and  twenty-eight  dollars,  per  share. 

To  this  finding,   and  the  whole  thereof,  plaintiffs  after- 
wards, by  exceptions  duly  filed,  excepted. 

IV.  That  the  defendant  is  not  entitled  to  recover  from  the 
plaintiffs  the  difference  between  the  contract  price  of  the 
one    thousand   shares,  mentioned    in  the  contract,   and  the 
market  value  of  said  shares  on  the  19th  day  of  December, 
1867. 

V.  That  the  defendant  is  entitled  to  judgment,  dismissing 
the  plaintiffs'  complaint,  and  directing  the  plaintiffs  to  duly 
indorse  the  said  six   certificates  of   deposit  issued  to   the 
defendant  by  the  said  The  United  States  Trust  Company ; 
and  further  directing  the  defendant  to  indorse  the  six  certifi- 
cates issued  to  the  plaintiffs  by  the  said  The  United  States 
Trust  Company,  so  that  the  plaintiffs  and  the  defendant  may 
draw  out  the  said  deposits  by  them  respectively  made  with 
said    Trust    Company  as   aforesaid,  with  the  interest  that 
has  accrued  or  may  accrue  thereon,  before  such  withdrawal. 

VI.  That  the  defendant  recover  nothing  from  the  plaintiffs 
on  his  counter-claim. 
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VII.  That  neither  party  have  the  costs  of  the  action  as 
against  the  other. 

The  plaintiffs,  on  the  trial,  separately  requested  the  court 
to  find  each  of  the  following  conclusions  of  law : 

First.  That  the  plaintiffs  are  entitled  to  judgment  against 
the  defendant,  for  the  market  value  of  the  first  mentioned 
one  thousand  shares,  after  deducting  $128  per  share,  the 
contract  price,  with  the  interest  thereon  from  the  date  of 
contract,  at  the  rate  of  six  per  cent,  per  annum. 

The  court  refused  so  to  find,  to  which  the  plaintiffs  duly 
excepted. 

Second.  That  the  plaintiffs  are  entitled  to  judgment  against 
the  defendant,  for  $8,000  dividends  on  said  one  thousand 
shares. 

The  court  refused  so  to  find,  to  which  the  plaintiffs  duly 
excepted. 

Third.  That  the  plaintiffs  are  entitled  to  judgment  against 
the  defendant  for  the  value  of  one  thousand  shares,  being 
of  such  new  issue,  at  their  market  value,  less  the  price  at 
which  the  same  was  so  issued. 

The  court  refused  so  to  find,  to  which  the  plaintiffs  duly 
excepted. 

Fourth.  That  the  plaintiffs  are  entitled  to  judgment  against 
the  defendant,  for  $4,000  the  dividend  made  and  paid  on 
said  second  one  thousand  shares,  being  of  such  new  issue. 

The  court  refused  so  to  find,  to  which  the  plaintiffs  duly 
excepted. 

The  following  opinion  was  rendered  by  the  same  justice: 

JONES,  J. — (After  reciting  the  facts  and  setting  forth  ex- 
hibits A.  to  L.  inclusive.)  The  plaintiffs  claim : 

1st.  The  dividends  declared  on  the  1,000  shares  and 
interest.  2d.  The  difference  between  the  value  of  1,000  of 
the  alleged  additional  shares  on  February  8,  1868,  and  the 
sum  required  by  the  company  to  be  paid  therefor,  and  inter- 
est. 3d.  The  difference  between  the  value  of  the  1,000 
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shares  (mentioned  in  the  contract)  on  the  8th  of  February, 
1868,  and  the  contract  price  and  interest. 

The  defendant  contests  all  these  claims,  and  himself  claims 
the  difference  between  the  contract  price  of  the  1,000  shares 
mentioned  in  the  contract,  and  their  marketable  value  on 
December  19,  1867,  with  interest  thereon. 
As  to  the  plaintiffs  claims : 

The  first  two  evidently  depend  on  whether  the  contract 
was  executed  or  executory ;  that  is,  whether  it  operated  as 
an  actual  and  present  sale,  or  only  as  an  agreement  to  sell, 
to  be  carried  into  effect  on  a  future  day. 

Dividends  declared  and  additional  shares  issued,  when  de- 
clared and  issued,  become  the  property  of  those  who  own 
the  stock  in  respect  whereof  they  are  declared  and  issued  at 
the  time  of  said  issue  and  declaration.  They  are  not  incor- 
porated in,  nor  do  they  become  a  part  of  that  stock  in 
respect  whereof  they  are  issued,  but  are  mere  profits  arising 
therefrom  to  the  then  owners  thereof. 

One,  by  making  a  contract  whereby  he  agrees  to  sell,  a 
year  after  its  date,  property  real  or  personal,  does  not  there- 
by Deprive  himself  of  any  profit,  which  may  have  accrued 
therefrom,  or  advantage  which  may  arise  from  its  possession 
or  use  during  that  year;  nor  do  such  profits  or  advantages  pass 
to  the  purchaser  in  the  absence  of  an  express  contract  that 
they  shall  pass. 

If,  then,  the  contract  in  question  is  executory,  and  re- 
mained unexecuted  until  after  the  dividends  were  declared 
and  the  additional  stock  was  issued,  the  plaintiffs  are  not  en- 
titled to  them. 

It  is  often  a  matter  of  great  difficulty  to  determine  whether 
a  contract  is  executed  or  executory;  but,  in  this  case,  what- 
ever doubts  I  may  have  had  are  set  at  rest  by  the  case  of 
Kelly  agt.  Upton,  decided  by  the  general  term  of  this  court 
(5  Duer.)  33(5),  which  is  a  direct  authority  in  point,  and  ac- 
cording to  which  the  contract  in  question  is  executory. 
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Nothing  was  attempted  to  be  done  to  execute  it  until 
December  19,  1867,  long  after  the  dividends  were  declared 
and  the  additional  stock  issued. 

It  results  that  the  first  two  claims  of  plaintiffs  must  be 
disallowed. 

The  third  claim  is  founded  on  an  erroneous  application 
of  the  rule  relative  to  the  measure  of  damages. 

This  defendant,  if  liable  at  all,  is  so  for  the  simple  breach 
of  a  contract  to  deliver  certain  stock,  the  vendee  not  having 
paid  to  him  the  purchase  money  in  advance.  In  such  case 
the  measure  of  damage  is  the  difference  between  the  con- 
tract price  of  the  articles  agreed  to  be  sold  and  their  market 
price  on  the  day  of  breach. 

This  difference  the  plaintiffs  would  be  entitled  to  recover. 
It  therefore  becomes  necessary  to  ascertain  whether  the 
defendant  broke  his  contract.  If  so,  when,  and  the  market 
value  of  the  stock  on  the  day  of  the  breach. 

If  there  has  been  any  breach  by  defendant  it  occurred 
either  on  the  19th  or  31st  of  December,  1867.  As  the 
market  value  of  the  stock  on  one  of  those  da}s  was  less  than 
the  contract  price,  plaintiffs,  even  if  there  was  a  breach  by 
defendant,  suffered  no  actual  damage.  It  is  therefore  unec- 
essary  in  this  view  to  consider  whether  there  was  such 
breach. 

As  to  the  defendant's  claim.  This  rests  on  the  defendant's 
allegation  that  there  was  a  breach  of  the  contract  on  the 
plaintiffs'  part  on  the  19th  of  December.  To  establish  such 
oreach,  he. insists  that  he,  on  that  day,  tendered,  and  was 
readv  and  offered  to  deliver  the  stock,  but  plaintiffs  necr- 

J  C5 

lected  to  receive  it  and  pay  for  it.  Assuming  that  his 
handing  up  exhibit  1 L,  the  stock  being  in  his  possession, 
was  a  sufficient  tender,  and  a  sufficient  indication  to  plain- 
tiffs of  his  leadiness  and  ability  then  and  there  to  fulfil  his 
contract,  yet  the  effect  of  it  was  done  away  by  his  subsequent 
acts  at  the  same  interviews;  for,  after  plaintiffs  handed  him 
exhibits  I  and  K,  he  clearly  withdrew  his  previous  tender, 
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and  declared  himself  not  ready  then  to  fulfil  his  contract,  by 
saying  that  he  desired  time  to  consult  his  lawyer,  and  would 
return  shortly,  and  thereupon  departed  with  -the  stock  in 
his  possession. 

The  result  arrived  at  is,  that  neither  party  has  a  claim 
against  the  other  for  damages  arising  out  of  a  breach  of  the 
contract  in  question,and  that  each  party  is  entitled  to  a  return 
of  the  deposit  made  by  him,  with  the  interest  thereon. 

The  case  is  one  in  which  each  party  should  pay  his  own 
costs. 

Judgment  was,  on  the  24th  day  of  October,  18G8,  entered 
in  conformity  with  the  findings  and  opinion  of  said  justice, 
and  from  so  much  of  the  judgment  as  directs  the  plaintiffs 
to  indorse  the  six  certificates  of  deposit  issued  to  the  defen- 
dant, and  to  do  other  things  in  respect  thereto,  and  as  ad- 
judges that  the  plaintiffs  recover  nothing  from  the  defendant, 
the  plaintiffs  appeal  to  the  general  term. 

WILLIAM  R.  MARTIN,  plaintiffs'  attorney. 
BARRETT  &  BRINSMADE,  defendant's  attorneys. 

By  the  court,  FREEDMAN,  J.  The  plaintiffs  claim  that  they 
are  entitled  to  recover  against  the  defendant : 

I.  The  $8,000    cash   dividends   declared   upon    the   first 
1,000  shares  mentioned  and  referred  to  in  the  contract  of 
February  18,  1867,  with  interest. 

II.  The  value  of  1,000  additional  shares  of  an   alleged 
later  issue,  at  the  price  of  149,  that  being  the  alleged  market 
value  of  the  same  on  February  8, 1868,  less  the  price  of  54, 
at  which  they  were  issued  by  the  company,  with  interest, 
&c. 

III.  A  cash  dividend  of  $4,000,   claimed  to  have  been 
made  upon  the  1,000  additional  shares  of  the  later  issue;  and, 

IV.  The  value  of  the  first  1,000  shares  of  Hudson  River 
Railroad  stock,  mentioned   in  the  contract  of  February  18, 
1S67,  at  the   price  of  149,  that  being  the  alleged  market- 
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value  of  the  same  on  the  8th  day  of  February,  1868,  after 
deducting  therefrom  the  contract  price  of  128,  with  interest 
at  the  rate  of  six  per  cent,  added  thereto,  from  the  date  of 
the  contract. 

Upon  a  mere  inspection  of  the  contract,  it  does  not  appear 
whether  the  defendant  had  or  had  not  at  the  time  the  pos- 
session of  the  1,000  shares  therein  referred  to  ;  and  the  first 
question  which  presents  itself  is  as  to  the  effect  of  the  said 
contract.  Does  it  constitute  an  actual  bargain  and  sale, 
whereby  the  1,000  shares,  the  subject  of  the  said  contract, 
became  the  property  of  the  plaintiffs  the  moment  the  con- 
tract was  concluded,  and  without  regard  to  the  fact  that  the 
defendant  had  the  option  to  deliver  the  shares  at  any  time 
during  the  year  he  saw  fit;  or,  is  it  a  mere  executory  agree- 
ment, an  agreement  to  sell,  to  be  carried  into  effect  at  some 
time  during  the  course  of  that  year  according  to  the  pleasure 
of  the  defendant? 

There  is  no  doubt — to  use  the  language  of  Judge  CCM- 
STOCK  in  Decker  agt.  Furniss  (4  Kern.,  612) — that  the 
phrases  "we  have  purchased  "  and  "  I  have  sold  "  standing 
at  the  head  of  the  contract  import  an  executed  sale,  but  such 
phrases  are  quite  inconclusive  and  are  often  made  to  yield  to 
other  terms  of  the  contract  evincing  a  different  design,  and 
they  are  qualified  in  this  case  by  the  words  :  "  payable  and 
deliverable,  sellers'  option,  in  this  year  (1867),  with  interest 
at  the  rate  of  six  per  cent,  per  annum  ;  either  party  having  . 
the  right  to  call,  from  time  to  time,  for  deposits  to  meet  the 
fluctuations  of  the  market." 

The  defendants'  engagement  to  deliver  was  not  uncondi- 
tional, but  dependent  upon  the  exercise  of  his  option  ;  he 
had  a  right  to  perform  that  part  of  the  contract  at  any  time 
between  the  date  thereof  and  the  31st  day  of  December, 
1867 ;  he  was  in  no  way  chargeable  -for  the  non-delivery 
until  after  the  expiration  of  the  last-named  day,  and  a  tender 
on  the  part  of  the  plaintiffs  after  that  day ;  and  before  the 
exercise  of  the  option  by  the  defendant,  neither  of  the  par- 


350        NEW  YORK  PRACTICE  REPORTS. 

Currie  agt.  White. 

ties  could  be  in  default  before  said  31st  day  of  December, 
1867,  (Russell  agt.  Nicoll,  3  Wend.,  112  ;  Outwater  agt. 
Dodge,  7  Cow.,  85 ;  Ward  agt.  Shaw,  7  Wend.,  405  ; 
McDonald  agt.  Heivitt,  15  Johns.  R.,  349). 

The  obligation  of  the  vendor  in  this  case  to  deliver,  and 
that  of  the  buyers  to  pay,  are  concurrent  conditions  in  the 
nature  of  mutual  conditions  precedent,  and  neither  party 
can  enforce  the  contract  against  the  other  without  showing 
performance,  or  offer  to  perform  his  own  promise  according 
to  the  conditions  of  the  contract ;  and,  as  the  vendor  had 
the  option  to  deliver  at  any  time,  according  to  his  pleasure, 
between  the  day  of  the  contract  and  the  31st  day  ol 
December,  1867,  and  the  buyers  could  not  be  called  upon 
to  pay  before  delivery,  it.cannot  be  considered  as  an  executed 
contract  of  sale. 

It  is  true,  that  in  some  cases,  notwithstanding  the  post- 
ponement of  payment  and  delivery,  it  has  been  held  that 
the  right  of  property  became  vested  in  the  vendee,  while 
the  right  of  possession  continued  in  the  vendor  until  the 
payment  of  the  purchase  money  ;  but  these  cases  have  ref- 
erence only  to  the  sale  of  specific  personal  property,  and  if 
the  plaintiffs  intend  to  claim  title  to  the  1,000  shares  upon 
the  principles  decided  by  these  cases,  they  should  have 
have  shown  either  that  the  identical  1,000  shares  were,  at 
the  time  of  the  execution  of  the  contract,  in  the  possession 
of  the  defendant,  or  some  other  specified  place;  that  they 
were  defined  and  designated  so  as  to  be  capable  of  being 
identified  and  distinguished  from  other  shares  of  the  same 
company,  and  that  the  contract  referred  to  this  particular 
lot. 

It  does  not  appear  from  the  contract  that  reference  was 
had  or  made  to  any  specific  or  particular  lot  of  shares,  nor 
does  the  evidence  show  that  such  was  the  intention  of  the 
parties,  and  therefore  the  general  rule  applies,  that  if  goods 
be  sold  while  mingled  with  others,  by  number  or  otherwise, 
the  sale  is  incomplete,  and  the  title  continues  with  the  seller 
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until  the  bargained  property  be  separated  or  identified  (2 
Kent,  Com.,  496).  The  reason  is,  in  such  case,  that  the  sale 
cannot  be  applied  to  any  article  until  it  is  clearly  designated, 
and  its  identity  thus  ascertained.  Thus  if  an  entire  flock 
of  sheep  is  sold  at  so  much  the  head,  and  it  is  agreed  that 
they  shall  be  counted  after  the  sale  in  order  to  determine 
the  entire  price  of  the  whole,  the  sale  is  valid  and  complete. 
But  if  a  given  number  out  of  the  whole  are  sold,  no  title  is 
acquired  by  the  purchaser  until  they  are  separated,  and 
their  identity  thus  ascertained  and  determined.  The  dis- 
tinction in  all  these  cases  does  not  depend  so  much  upon 
what  is  to  be  done,  as  upon  the  object  which  is  to  be 
effected  by  it.  If  that  object  is  specification,  the  property 
is  not  changed — but  if  it  is  merely  to  ascertain  the  total 
value  at  designated  rates,  the  change  of  title  is  effected. 
Thus  where  there  is  a  bargain  for  a  certain  quanity,  ex.  a 
greater  quantity,  and  there  is  a  power,  of  selection  in  the 
vendor  to  deliver  which  he  thinks  fit,  then  the  right  to  the 
property  does  not  pass  to  the  vendee,  until  the  vendor  has 
made  his  selection,  and  trover  is  not  maintainable  until  that 
is  done.  If  I  agree  to  deliver  a  certain  quantity  of  oil,  as 
10  out  of  18  tons,  no  one  can  say  which  part  of  the  whole 
quantity  I  have  agreed  to  deliver  until  a  selection  is  made. 
There  is  no  individuality  until  it  has  been  divided  (Giflctt 
agt.  Hill,  2  C.  &  M.,  530). 

The  case  of  Kiniberly  agt.  Patchin,  (19  N.  F.,  330),  does 
not  establish  a  contrary  doctrine,  as  claimed  by  plaintiffs, 
but  on  examination  it  will  be  seen  that  it  is  in  perfect  har- 
mony with  the  general  rule  referred  to  by  me.  In  this  case 
parties  clearly  expressed  their  intention  that  the  title  should 
pass.  The  owner  of  the  wheat,  lying  in  mass  in  his  ware- 
house, sold  6,000  bushels  thereof  for  a  specified  price,  exe- 
cuted to  the  vendee  a  receipt,  acknowledging  himself  to  hold 
the  wheat  subject  to  the  purchaser's  order,  received  drafts 
on  account  of  the  purchase  money,  and  fully  arranged  for 
the  payment  of  the  balance,  and  otherwise  fully  completed 


352  NEW  YOEK  PRACTICE  REPORTS. 

Carrie  agt.  White 

the  sale,  so  far  as  necessary.  Under  these  circumstances 
the  court  held,  among  other  things,  that  where  the  quantity 
and  general  mass,  from  which  it  is  to  be  taken,  are  specified, 
the  subject  of  the  contract  is  thus  ascertained,  and  it  be- 
comes a,  possible  result  for  the  title  to  pass,  if  the  sale  is  com- 
plete in  all  its  other  circumstances  &c.  And  the  title  may 
also  pass,  where  goods  are  delivered  by  the  vendor  to  the 
purchaser,  although  no  fixed  price  is  agreed  upon.  Thus, 
in  Joyce  agt.  Swann,  (17  Com.  B.  N.  S.,  84,  1S64),  cited  by 
plaintiffs,  the  question  was  whether  or  not  one  McCaster 
had  an  insurable  interest  in  a  certain  quantity  of  guano,  at 
the  time  of  effecting  the  policy,  and  the  judge  charged  the 
jury  to  the  effect  that,  if  the  guano  was  put  on  board  the 
vessel  by  the  vendors,  with  the  intention  of  passing  the 
property  to  McCaster,  they  must  find  for  the  plaintiff ;  and 
that  it  was  not  a  necessary  condition  to  the  passing  of  the 
property,  that  the  .price  should  be  definitely  agreed  on.  The 
jury  rendered  a  verdict  for  the  plaintiff. 

WILLIAMS,  J.,  who  delivered  one  of  the  opinions  in  banco, 
approves  the  verdict  on  all  the  facts  in  the  case,  and  says, 
that — "where,  from  all  the  facts  in  the  case,  it  may  fairly 
be  inferred,  that  it  was  the  intention  of  the  seller  to  pass 
the  property  in  the  goods  shipped  to  order,  the  mere  fact  of 
the  bill  of  lading  being  taken  in  the  name  of  the  seller, 
will  not  prevent  its  passing ;  but  if  the  bill  of  lading  was 
retained  to  hold  dominion  over  the  goods,  that  then  there 
was  no  intention  to  pass  the  property ;  but  if  the  whole  of 
the  circumstances  lead  to  the  conclusion  that  that  was  not 
the  object,  the  form  of  the  bill  of  lading  has  no  influence 
on  the  result.  In  this  case  the  bill  of  lading  was  in  the 
name  of  the  seller." 

Such  cases,  however,  are  exceptions  to  the  general  rule, 
and  they  merely  decide  that  the  title  may  pass  w1  ve  it  is 
the  clear  and  positive  intention  of  both  contracting  parties 
that  it  shall  pass.  But  the  old  rule  which  held  that  upon 
a  sale  of  a  specific  chattel,  notwithstanding  the  postponement 
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of  payment  and  delivery,  the  right  of  property  may  in  some 
cases  become  vested  in  the  vendee,  while  the  right  of  pos- 
session only  continues  in  the  vendor  until  the  payment  of  the 
purchase  money,  has  not  only  been  modified  in  this  state  in 
all  cases  where  payment  and  delivery  are  to  be  in  future,  and 
are  to  be  simultaneous  and  concurrent  acts  (Benedict  agt. 
Field,  16  N.  Y.,  595-7  ;  Baiter  agt.  Bourcicoult,  1  Daly,  24; 
Russell  agt.  Minor,  22  Wend.,  664-671 ;  Chapman  agt. 
Lathrop,  6  Cow.,  110) ;  but  also  in  cases  where  the  contract 
shows  that  there  is  no  intention  to  pass  the  property,  until 
something  further  is  done  by  the  seller.  In  such  cases  it 
has  been  held  that  the  sale  is  not  perfected  and  the  prop- 
erty does  not  pass  until  the  thing  be  done.  (Ward  agt. 
Shaw,  7  Wend.,  404 ;  Chapman  agt.  Kent,  3  Duer,  232.) 

In  the  case  under  consideration  the  defendant  had  un- 
til the  31st  day  of  December,  1867,  to  exercise  his  option. 
The  plaintiffs  and  the  defendant  are  stockbrokers;  they 
dealt  with  each  other  as  such ;  it  may  be  assumed  that  the 
plaintiffs  were  well  acquainted  with  the  rules  and  custom 
prevailing  among  brokers  as  to  the  sale  of  stocks,  and  with 
the  fact  that  it  was  not  necessary  for  the  defendant  under 
his  contract  to  have  the  1,000  shares  of  stock  actually  on 
hand.  Formerly  such  a  contract  was  a  mere  wager  and  ille- 
gal by  statute,  whenever  the  seller  did  not  possess  the  stocks 
at  the  time  (E.  S.  Art.  2.,  tit.  19,  ch.  20,  §§  6,  7  and  8) ; 
but  this  statute  was  repealed  by  an  Act  entitled  "  An  Act 
to  legalize  the  sale  of  stocks  on  time  "  (4  Edm.  E.  S.,  p.  110), 
and  in  this  repealing  statute  is  an  express  provision  that 
thereafter  no  contract  for  the  purchase,  sale,  &c.,  of  stocks 
shall  be  void,  because  the  vendor  at  the  time  of  making  the 
contract  is  not  the  owner  of  the  shares.  This;  statute  there- 
fore legalizes  contracts  for  the  sale  of  stocks  on  time,  and 
which  the  vendor  does  not  own.  The  plaintiffs  undoubtedly 
were  familiar  with  it,  and  it  cannot  therefore  be  said  in  the 
light  of  this  statute,  and  the  contract  palpably  drawn  under 
it,  and  also  in  the  light  of  the  object  of  the  contract,  that 
Vox,.  XXXVII.  23 
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the  defendant  contracted  for  the  delivery  of  a  certain  specific 
lot  of  1,000  shares,  or  warranted  the  present  possession  by 
him  of  any  such  lot,  on  the  18th  day  of  February,  1S67. 

For  the  purpose  of  carrying  out  his  contract  as  made,  it 
was  not  necessary  for  the  defendant  to  be  a  stockholder  on 
the  books  of  the  company  at  any  time ;  it  was  sufficient  if 
on  the  31st  day  of  December,  1867,  he  held  a  certificate  re- 
presenting 1,000  shares,  with  the  necessary  power  of  attor- 
ney to  transfer  the  same,  and  if  he  held  such  certificate  at 
any  time  prior  to  said  date,  he  had  a  right  to  use  it,  and  the 
number  of  shares  represented  thereby  in  his  business,  in  any 
manner  he  saw  fit,  until  that  day.  The  rule,  therefore,  that 
a  vendor  impliedly  warrants  his  title  to  what  he  assumes  to 
sell,  and  consequently  warrants  the  existence  of  what  he  as- 
sumes to  sell,  does  not,  since  the  passage  of  the  statute  re- 
ferred to,  necessarily  apply  any  more  to  contracts  for  the  sale 
of  stocks  on  time,  and  for  this  reason  it  is  unnecessary  to 
notice  or  examine  the  numerous  authorities  cited  by  plain- 
tiffs' counsel  in  support  of  the  application  of  the  rule  re- 
ferred to  to  the  contract  in  this  case.  Under  the  said  statute, 
a  party  may  make  a  contract  for  the  purchase  of  stocks  on 
time  with  a  person  who  neither  owns  the  stock,  nor  has  the 
possession  or  control  of  it;  but  if  the  purchaser  fails  to 
guard  his  own  interests  by  express  stipulations  against  the 
dilution  of  the  stock  by  the  company,  by  which  it  has  been 
issued,  it  seems  to  me  the  contract  may  afterwards  be  satis- 
fied by  the  delivery  of  stock  as  it  exists  on  the  day  the  con- 
tract is  to  be  performed,  and  unless  the  purchaser  insists  in 
his  contract  upon  all  dividends,  profits  and  advantages  which 
may  be  declared  upon  or  spring  from  the  stock  during  the 
running  of  the  contract,  he  should  not,  in  my  judgment,  be 
afterwards  permitted  to  make  claim  to  them.  A  little  prud- 
ence exercised  at  the  proper  time  will  enable  him  to  secure 
all  his  contemplated  rights  in  this  respect. 

Again,  as  the  defendant  was  under  no  obligation  to  be  a 
stockholder   on  the  books  of  the  company,  nor  to  have  a 
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certificate  for  1,000  shares  ready  for  delivery  prior  to  the 
31st  day  of  December,  1867,  how  can  it  be  said  that  it  was 
his  duty  on  or  about  the  10th  day  of  April,  1867,  to  sub- 
scribe for  1,000  additional  shares,  which  he  could  do  in  no 
other  way  except  by  becoming  a  stockholder  upon  the  books 
of  the  company  before  that  time,  and  to  furnish  the  neces- 
sary funds  to  the  amount  of  upwards  of  fifty  thousand 
dollars  to  meet  his  subscription  ?  Of  what  value  would  the 
option,  he  expressly  reserved  to  hirnself,  be  in  such  case? 

All  these  circumstances  tend  to  show  that  the  contracting 
parties  at  the  time  of  the  execution  of  the  contract  could 
not  have  contemplated  that  the  title  to  the  shares  should 
pass. 

It  has  been  conceded  by  plaintiffs'  counsel  that  the  justice 
who  tried  this  cause  was  correct  in  holding,  that  dividends 
declared  and  additional  shares  issued,  when  declared  and  issued, 
become  the  property  of  those  who  own  the  stock,  in  respect 
whereof  they  are  declared  and  issued  at  the  time  of  said  issue 
and  declaration,  and  that  they  are  not  incorporated  in,  nor  do 
they  become  a  part  of  that  stock  in  respect  whereof  they  are 
issued,  but  are  mere  profits  arising  therefrom  to  the  then 
owners  thereof.  There  can  be  no  doubt  of  the  correctness  of 
this  proposition  generally,although,strictly  speaking,the  pro- 
fits do  not  arise  from  the  stock,  but  are  earned  by  the  cor- 
poration,and  are  distributed  to  such  owners  as  are  recognized 
as  such  on  the  books  of  the  company. 

In  Spear  agt.  Hart,  (3  Robertson,  420)  the  dividend  had 
been  declared  before  the  sale,  but  was  payable  after  the  day 
fixed  for  the  delivery  of  the  stock,  and  the  court  held,  "that 
the  dividend  belonged  to  the  defendant  and  did  not  pass  to 
the  plaintiff"  under  the  contract.     Dividends  are  not  an  inci 
dent  to  stock,  so  as  to  pass  with  the  stock.   Unlike  interest, 
they  are  not  earned  by  the  money  represented  in  the  stock, 
but  by  the  corporation  ;  and  are  divided  among  the  share 
holders,  and  may  be  sold  or  assigned  without  parting  with 
the  stock. 
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Kelly  agt.  Upton,  (5  Ducr.,  336),  is  a  case  presenting  the 
same  questions  as  the  case  now  under  consideration,  with 
the  difference,  that  in  that  case  the  option  was  on  the  part 
of  the  buyer.  The  court  held  that  the  contract  was  execu- 
tory, that  where  the  delivery  of  the  thing  sold,  and  the  pay- 
ment of  the  price  are  to  be  simultaneous  acts,  the  title,  until 
delivery  or  payment,  remains  in  the  seller. 

The  two  cases  last  referred  to  seem  fatal  to  the  first  three 
claims  of  the  plaintiffs'.  They  expressly  decide  that  the 
contract  in  this  case  must  be  considered  as  an  executory 
agreement,  passing  no  title  to  the  plaintiffs,  however  differ- 
ent their  understanding  of  its  effect  may  have  been,  and 
that  the  dividends  and  accretions  as  a  genera)  rule  follow 
the  title. 

The  plaintiffs,  notwithstanding,  however,  claim  that,  al- 
though this  may  be  so,  the  provision  in  the  contract  in  this 
action  that  the  purchasers  should  pay  interest  on  the  con- 
tract price  from  the  date  of  the  contract,  is  such  a  peculiar 
and  controlling  feature  in  the  said  contract  in  respect  to  its 
interpretation  as  to  take  it  out  of  the  operation  of  the  gen- 
eral rule,  that  in  consequence  thereof  it  should  be  so  inter- 
preted as  to  hold  the  vendor  liable  to  deliver  the  profits  with 
the  shares  sold.  The  contract  in  Kelly  agt.  Upton,  (5  Duer., 
336)  contained  the  same  feature.  The  learned  counsel  for 
the  plaintiffs  contended  for  the  correctness  of  this  theory  so 
strenuously  and  persistently  that  in  view  of  the  import- 
ance of  this  case  I  made  a  complete  and  thorough  examina- 
tion and  classification  of  the  numerous  authorities  cited  by 
the  plaintiffs  promiscuously  upon  this  point.  They  estab- 
lish the  following  principles : 

I.  In  case  of  non-performance  of  a  contract  at  the  time 
fixed  for  the  completion  of  the  same,  without  willful  fault  on 
either  side,  the  purchaser  as  a  general  rule  is  entitled  to  the 
profits  of  the  estate  from  the  time  fixed  upon  for  completing 
the  contract,  whether  he  does  or  does  not  take  posssssion 
of  the  estate ;  and  as  from  that  time  the  money  belongs  to 
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the  vendor,  the  purchaser  will  be  compelled  to  pay  interest 
for  it,  if  not  paid  at  that  day  (2  Sugd.,  V.  &  P.,  *793;  AcJc- 
land  agt.  Gaisford,  2  Maddock,  28,  1816 ;  CJiampernowne 
agt.  Brooke,  3  Clark  and  Finnelly's  appeal  cases,  4,  1835). 

II.  Where,  however,  interest  is  more  in  amount  than  the 
rents  and  profits,  and  it  is  clearly  made  out  that  the  delay 
was  occasioned  by  the  vendor,  although  he  may  be  free  from 
personal   misconduct,  as   for  instance   where   the   delay  13 
caused  by  a  defect  in  the  vendor's  title,  which  may  be  un- 
known to  him,  to  give  effect  to  the  general  rule  would  be  to 
enable  the  vendor  to  profit  by  his  own  wrong,  and  the  court 
therefore   in   such   case   gives   the  vendor  no  interest,  but 
leaves  him  in  possession  of  the  interim  rents  and  profits ; 
and  therefore,  in  such  case,  where  a  good  title  is  not  shown 
until  a  given  period,  the  purchaser  will  pay  interest  only 
from  that  period,  and  he  will,  of  course,  take  the  rents  from 
the  same  time  (Sugden  on  Vend.  &  P.,  *806,  §46). 

III.  Where  the  non-performance  and  delay  has  been  occa- 
sioned by  the  willful  default  of  the  vendor,  and  the  vendor 
has  received  interest,  or  has  remained  in  possession,  and  in 
the  meantime  the  property  has  diminished  in  value  or  has 
been  deterioated  by  permissive  waste,  the  purchaser  is  en- 
titled to  compensation,  which  may  be  decreed  according  to 
the  circumstances  of  each  case  either  by  adjudging  the  ven- 
dor not  entitled  to  interest  on  purchase  money,but  on  the  con- 
trary accountable  not  only  for  the  rents  actually  received  but 
also  for  those  which  he  might  have  received  but  for  his  willful 
default  (Sugden  on    Vend.  &  P.  *S07,  $44 ;  Regents'   Canal 
Co.  agt.  Ware,  23  Beavan,  575,  1857,  Lord  ROMILLY). 

IV.  But  where  there  is  an  express  stipulation  in  the  con- 
tract, that  if  the  conveyance  is  not  executed  and  the  pur- 
chase money  paid  by  the  day  named,  interest  shall  be  paid 
by  the  purchaser  until   the  purchase  is  completed,  the  terms 
of  that  stipulation  apply  to  every  kind  of  delay,  except  such 
as  may  be  occasioned  by  the  willful  default  of  the  vendor. 
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In  such  cases  the  interest  does  not  depend  upon  any  rule 
of  the  court,,  but  open  the  express  stipulation  of  the  parties, 
and  the  terms  of  that  stipulation  apply  to  every  delay,  how- 
ever occasioned,  except  the  willful  default  of  the  vendor  or 
such  other  delay  as  may  be  expressly  excepted  from  the 
operation  of  the  contract  ;  and  whether  in  such  cases  the 
interest  exceed  the  mesne  profits  or  not,  the  purchaser  must 
pay  interest  according  to  his  stipulation  (Lord  Palmer ston  agt. 
Turner,  33  Beavan,  525,1864,  Lord  ROMILLY,  in  which  case 
the  purchaser  was  held  to  pay  interest  at  4  per  cent.;  William 
agt.  Gknton,  34  Beavan,  528,  1865 ;  Tewart  agt.  Lawton, 
3  Smak  and  Gifford,  307,  1856,  F.  C.  STEWART). 

V.  If,  after  the  contract  and  before  the  conveyance,  the 
estate,  or  a  particular  and  specified  fund,  or  a  vested  right  or 
specific  interest,  be  improved  or  increased,  or  if  the  value 
be  lessened  without  any  fault  on  either  side,  the  vendee  .has 
the  benefit  and  sustains  the  loss.  (Sttgden  on  F.  *S  1 9  §  98 ; 
Anson  agt.  Towgood,  1  Jacob  and  Walker's  Chancery  J?., 
617,  1820  ;  Vesey  agt.  Elwood,  3  Drury  &  Warren,  74, 
1842  j  Kimberley  agt.  Tew,  5  Irish  Eq.,  389,  1843  ;  Davy 
agt.  Barber,  2  Atkins,  490,  1742  ;  Small  agt.  Atwood,  3 
Young  &  Collyer's  Exch.  E.,  105,  1838). 

The  cases,  so  far  examined,  refer  either  to  a  specific  estate 
in  lands  a  specific  interest  in  a  particular  fund,  a  specific 
vested  right,  or  other  specific  property  fully  described  and 
clearly  identified,  and,  therefore,  have  no  application  to  a 
contract  for  the  sale  of  stocks  generally,  which  may  or  may 
not  be  in  the  possession  of  the  seller, which  are  not  described 
so  as  to  be  capable  of  being  distinguished  and  identified. 
The  decision  in  each  of  said  cases  was  made  upon  entirely 
different  principles  from  those  governing  the  sale  of  stocks 
on  time.  The  profits  and  rents  of  an  estate  run  with  the 
land  and  come  out  of  it;  the  interest  and  other  accumula- 
tions attach  to  a  specific  fund  and  become  part  of  the  same. 
It  is  different,  however,  with  stocks.  Again  it  will  be  ob- 
served, that  in  every  case  so  cited,  there  was  either  a  default 
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on  the  part  of  the  vendor  in  carrying  out  his  contract,  or, 
at  any  rate,  the  other  party  suffered  delay  in  receiving  what 
was  coming  to  him  ;  but  notwithstanding  this,  the  pur- 
chaser was  invariably  held  to  the  terms  of  his  contract, 
whenever  he  had  stipulated  to  pay  interest.  In  the  case 
under  consideration,  the  vendor  did  not  make  any  such 
default. 

VI.  The  next  following   additional   cases   cited   by  the 
plaintiffs  simply  decide  that,  whenever  a  debtor  is  in  default 
for  not  paying  or  repaying  money,  delivering  property,  or 
rendering  services  in  pursuance  of  his  contract,  he  is  charge- 
able with  interest  from  the  time  of  his  default,  on  the  speci- 
fied amount  of  money  or  the  value  of  the  property  or  ser- 
vices, at  the  time  they  should  have  been  paid  or  repaid  or 
rendered  (Van  Rensselaer  agt.  Jeivett,  2  Comst.,  140;  Rens- 
selaer Factory  agt.  Reid,  5  Cow.,  5S7 ;  Cleveland  agt.  Bur- 
rill,  25  Barb.,  538 ;    Vide  agt.  Troy  and  Boston  R.  R.  Co., 
21  Barb.,  396). 

As  the  defendant  in  this  case,  under  his  option,  had  the 
right  to  postpone  the  performance  of  his  contract  until  long 
after  the  dividends  had  been  declared  and  the  additional 
stock  issued,  it  is  very  clear  upon  the  principles  laid  dowa 
in  the  cases  above  cited,  that  he  could  not  have  made 
default,  so  as  to  entitle  the  plaintiffs  to  these  dividends  and 
accretions,  upon  the  mere  ground  that  they  had  voluntarily 
agreed  to  pay  interest  from  the  date  of  their  contract. 

VII.  The  decision   in  the  cases  of  Courtney  agt.  Ferrers, 
(1  Simons,  137,  1S27)  ;  Webster  agt.  Donaldson,  (34  Bcavan, 
451,  1865),  Terry  agt.  Wheeler,  (25  N.Y.,  520,  1862),  turns 
upon  the  peculiar  circumstances  of  each  case. 

In  Courtney  agt.  Ferrers  the  assignment  of  the  policy 
assigned  "the  policy  and  all  moneys,  benefits  and  advantages 
to  arise,  accrue  or  become  due  or  payable  upon  or  by  virtue 
of  it  in  any  manner,"  and  the  vice  chancellor  therefore  held 
that  the  whole  fruits  of  the  policy  passed. 
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In  Webster  agt.  Donaldson  the  plaintiff,  in  May,  1863, 
agreed  to  purchase  an  estate,  including  hay  and  crops,  for 
.£9,000 — .The  purchase  was  to  be  completed  on  the  24th 
of  June,  when  plaintiff  was  to  have  possession,  and  if  not 
then  completed,  the  plaintiff  was  to  pay  interest  at  the  rate 
of  3  per  cent,  on  the  purchase  money  from  that  day.  By 
subsequent  agreement,  at  the  request  of  the  purchaser,  No- 
vember was  .substituted  for  June.  The  contract  was  not 
concluded  until  February,  following, when  the  plaintiff"  paid 
the  purchase  money,  with  interest  only  from  the  29  tli  of 
September,  1863.  In  the  meantime  the  vendors  sold  the  hay 
and  garden  produce,  and  it  was  held  that,  under  the  altered 
contract,  the  plainriff  was  not  entitled  to  the  hay  or  pro- 
duce. The  master  of  the  rolls  says:  "I  think  that,  having 
regard  to  the  conditions  of  sale,  the  hay  and  growing  crops 
were  limited  to  those  existing  at  the  time  of  the  conclusion 
of  the  sale ;  but  as  the  purchaser  was  not  to  have  possession 
until  the  purchase  was  completed,  he  could  not  properly 
gather  the  crops  before  that  time." 

And  as  the  conditions,  as  varied,  expressly  stated  that  the 
purchaser  is  not  to  receive  any  of  the  rents  or  profits  of  the 
land  until  the  29th  of  September,  the  master  very  properly 
remarked,  that  there  would  be  a  manifest  advantage  given 
to  a  purchaser,  by  postponing  the  day  for  completion,  if  he 
were  to  have  the  crops  exactly  as  if  he  had  completed  three 
months  sooner,  and  yet  escape  payment  of  the  three  months' 
interest  on  the  purchase  money. 

In  Terry  agt.  Wheeler  the  title  had  passed,  and  SELDEN, 
J.,  made  the  remark  quoted  by  plaintiffs'  counsel  to  show 
that  in  a  case  of  that  kind  the  risk  as  well  as  the  increase 
attends  upon  the  title  and  not  upon  the  possession. 

In  Sheldon  agt.  Sherman,  (42  Barb.,  368),  there  was  no 
contract  of  any  kind,  and  the  case  was  decided  upon  the 
principles  of  common  justice.  And,  in  Scranton  agt.  Sooth, 
(29  Barb.,  171),  where  the  parties  differed  in  their  under- 
standing as  to  the  rent  agreed  between  them,  it  was  held 
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that  the  tenant  must  pay  what  the  premises  were  reasonably 
worth. 

I  cannot  see  how  these  two  cases  can  be  relied  on  as  au- 
thority for  the  alteration  of  the  plain  terms  of  a  written 
contract  executed  by  both  parties,  or  the  interpolation  of 
an  additional  obligation  into  the  contract  not  contemplated 
by  the  parties  at  the  time  of  its  execution. 

In  Messenger  agt.  The  city  of  Buffalo  (21  N.  F.,  196)  the 
city  was  held  to  have  impliedly  assented  to  the  alteration  of 
the  contract,  becauvse  by  its  action  it  had  rendered  the  per- 
formance of  the  plaintiff's  action  impossible. 

But  what  has  the  defendant  in  this  case  done  so  as  to 
entitle  the  plaintiffs  to  an  enlarged  meaning  of  their  con- 
tract ?  « 

In  Attamson  agt.  The  mayor  &c.  of  the  city  of  Albany,  (43 
Barb.,  33,  1854),  the  question  simply  was  whether  a  cove- 
nant in  the  plaintiffs'  contract  "that  the  plaintiff  will  com- 
mence said  work  and  will  proceed  therewith  without  delay, 
and  in  such  a  manner  as  not  to  delay  the  contractor  for  the 
mason-work,"  imposed  upon  the  defendants  the  obligation 
to  have  the  building  in  readiness  for  the  plaintiff  to  perform 
the  condition,  and  the  court  held  that,  unless  it  did,  it  would 
be  a  contract  merely  on  one  side,  with  no  corresponding 
obligation,  no  duty  to  be  performed  on  the  part  of  the  other 
contracting  party. 

To  the  same  effect  is  Churchward  agt.  Reg  (1  C.  L.  Q.  B., 
173,  1865). 

These  cases  merely  decide  that  in  some  instances,  where 
a  contract  would  be  void  for  want  of  mutuality,  a  correla- 
tive and  corresponding  obligation  on  the  part  of  the  other 
party  will  be  implied,  so  far  as  it  may  become  necessary  for 
the  purpose  of  sustaining  the  contract,  but  no  more.  But 
this  doctrine  cannot  in  any  case  be  relied  on  as  a  justifica- 
tion for  the  imposition  of  a  new,  distinct,  and  additional 
obligation  not  embraced  within  the  plain  terms  of  a  written 
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contract,  which  has  been  executed  by  both  parties  and  which 
clearly  defines  their  mutual  rights  and  obligations. 

The  foregoing  examination  of  the  cases  cited  and  relied 
upon  by  the  plaintiffs  wholly  failed  to  disclose  a  principle 
or  theory  upon  which  the  plaintiffs'  claims  would  be  sus- 
tained. On  the  other  hand,  the  cases  of  Decker  agt.  Fur- 
niss  (4  Kern.,  612),  Kelly  agt.  Upton  (5  Duer,  33(3),  and 
Spear  agt.  Hart  (3  Robt.,  420),  are  such  direct  authority  for 
the  proposition  that  the  contract  in  this  case  is  executory 
only ;  that  the  title  did  not  pass,  no  matter  how  the  plain- 
tiffs considered  it;  that  the  dividends  and  additional  stock 
follow  the  title  as  recognized  by  the  company,  and  that  con- 
sequently the  plaintiffs  notwithstanding  their  agreement  to 
pay  interest,  are  not  entitled  to  the  dividends  and  additional 
stock  claimed  by  them ;  that  the  first  three  claims  of  the 
plaintiffs  must  be  disallowed. 

The  fact  that  the  plaintiffs,  under  their  contract,  made 
six  deposits  in  the  United  States  Trust  Company,  cannot 
make  any  difference  in  this  respect,  for  two  reasons : 

First — Because  the  justice,  who  tried  the  cause,  found  as 
matter  of  fact,  that  said  deposits  were  made  as  security  for 
the  performance  of  the  contract  only ;  and, 

Second — Because,  even  if  they  had  been  made  as  pay- 
ments on  account,  as  earnest  money  to  bind  the  bargain,  the 
contract  would  not  have  been  changed  thereby ;  for  the 
true  legal  effect  of  earnest  money  is  simply  to  afford  conclu- 
sive evidence  that  a  bargain  was  actually  completed  with 
mutual  intention  that  it  should  be  binding  on  both  contract- 
ing parties;  and  the  inquiry  whether  the  title  to  the  prop- 
erty has  passed  in  such  case  is  to  be  tested  not  by  the  fact 
that  earnest  was  given,  but  by  the  true  nature  of  the  con- 
tract concluded  by  the  giving  of  the  earnest. 

As  to  the  fourth  claim  of  the  plaintiffs — 

If  the  defendant  is  liable  at  all,  he  is  so  for  the  simple 
breach  of  the  contract  to  deliver  the  stock,  the  vendees  not 
having  paid  to  him  the  purchase  money  in  advance.  The 
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justice,  at  special  term,  has  found,  as  matter  of  fact,  that 
the  six  deposits  made  by  the  plaintiffs  in  the  United  States 
Trust  Company,  were  made  as  security  for  the  performance 
of  the  contract  on  their  part,  and  this  finding  cannot  be  dis- 
turbed. The  defendant  had,  until  the  31st  day  of  Decem- 
ber, 1867,  including  the  whole  of  that  day,  for  the  perform- 
ance of  the  contract  on  his  part,  and  I  do  not  perceive  how 
he  could  make  default  so  as  to  incur  a  liability  to  respond  in 
damages,  except  upon  a  tender  of  the  purchase  money  made 
by  the  plaintiffs  after  that  day.  No  such  tender  has  been 
made.  But,  as  this  point  has  neither  been  raised  nor  dis- 
cussed, it  may  not  be  fair  to  decide  the  case  upon  this 
ground. 

If,  then,  there  has  been  any  breach  on  the  part  of  the  de- 
fendant, it  must  have  occured,  according  to  the  evidence, 
either  on  the  19th  or  31st  day  of  December,  1867,  and  the 
measure  of  damages  in  such  case  is  the  difference  between 

O 

the  contract  price  of  the  stock  and  the  market  price  on  the 
day  of  the  breach,  with  interest  from  that  day.  (Clark  agt. 
Pinncy,  7  Cotcen,  681;  Taylor  agt.  Read,  4  Paiye,  501; 
Dey  agt.  Dox,  9  Wend.,  129  ;  Davis  agt.  Shields,  24  Wend., 
322 ;  Seals  agt.  Terry,  2  Sandf.,  127 ;  Dana  agt.  Fiedler, 
2  Kern,  40  ;  Norton  agt.  Wales,  1  EoU.,  568.) 

The  market  value  of  the  stock  on  these  days,  as  proved, 
compares  with  the  contract  price  as  follows: 

ON  DECEMBER,  19th. 
Contract  price  at  128,  with  interest  thereon  from  February, 

]  8,  1867,  at  six  per  cent 134  2-5 

Market  value 132 £ 

ON  DECEMBER  31st. 
Contract   price,  with  interest  thereon  from  February   IS, 

1867,  at  six  per  cent 134| 

Market  value 131f 

This  comparison  shows  that  the  market  value  of  the  stock 
on  cither  of  said  davs  was  less  than  the  contract  price,  and 
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consequently  the  plaintiffs,  even  if  there  was  a  breach  by 
the  defendant,  sustained  no  actual  damage. 

The  justice,  at  special  term,  was  therefore  right  in  hold- 
ing that  this  rendered  it  unnecessary  to  consider  whether 
there  was  such  breach ;  and  it  follows  that  the  exceptions 
taken  and  filed  by  the  plaintiffs  to  the  findings  of  said  jus- 
tice as  well  as  to  his  refusal  to  find  certain  other  facts,  are, 
and  every  one  of  them  is,  clearly  untenable. 

The  judgment  appealed  from  should  in  all  respects  be 
affirmed,  with  costs. 

MONELL,  J. — I  concur. 
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COURT  OF  APPEALS. 

JOSEPH  STRINGHAM,  appellant   agt.  THE  St.  NICHOLAS  IN- 
SURANCE COMPANY,  respondents. 


Where  the  power  of  an  agent  of  &fire  insurance  company,  consists  almost  entirely — 
1st.  Of  authority  to  receive  applications  for  insurance  and  make  them  binding 
upon  the  company  for  the  period  of  ten  days ;  and  at  the  expiration  of  that  time, 
if  the  company  do  not  assume  the  risk,  it  terminates : 

2d.  To  receive  the  premiums  or  renewals  of  policies  and  transmit  the  same  to  the 
company  and  if  accepted  by  them,  on  the  receipt  by  him  of  the  renewal  certificate 
signed  by  the  officers  of  the  company,  to  deliver  the  same  to  the  assured  ;  such 
power  does  not  authorize  the  agent  to  sign  consents,  on  behalf  of  the  company,  to 
assignments  of  policies  of  insurance. 

To  bind  the  company  to  assignments  of  policies  by  an  agent,  his  character  as  agent 
must  be  established  and  of  so  general  a  nature  as  to  give  him  authority  to  do  the 
act  in -question  ;  or  subsequent  ratification  by  the  company  with  full  knowledge, 
must  be  established. 

The  fact  that  the  agent  has  entered  in  a  book,  called  the  policy  register,  which  has 
been  furnished  him  by  the  company,  the  consents  to  assignments  of  policies, 
without  any  knowledge  on  the  part  of  the  company  of  such  entries,  does  not 
constitute  a  general  agency  which  would  authorize  him  to  consent  to  such  assign- 
ments. 


January  Term,  1867. 

APPEAL  from  a  judgment  at  general  term  in  favor  of  the 
defendants. 

W.  DORSIIEIMER,  for  appellant. 
J.  C.  DIMMICK,  for  respondents. 

DAVIES,  Ch.  J.  This  is  an  action  upon  a  policy  of  insur- 
ance, issued  by  the  defendants  to  one  L.  Austin  Spaulding, 
on  the  12th  day  of  July,  1856,  in  the  sum  of  $3,000,  upon 
a  stone  flouring  imll  and  machinery  therein.  On  the  30th 
of  June,  1857,  upon  payment  by  Spaulding,  the  policy  was 
renewed  for  one  year,  from  July  12, 1857,  to  July  12, 1858. 
On  the  25th  of  August,  1857,  Spaulding  assigned  the  policy 
and  all  his  interest  therein  to  U.  H.  Wolfe,  and  on  the  5th 
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day  of  October,  1857,  Wolfe  assigned  the  policy  and  all  his 
interest  therein  to  the  plaintiff.  The  property  covered  by 
the  policy  was  totally  consumed  by  fire  on  the  15th  of 
November,  1857.  The  policy  contained  this  clause :  "  The 
interest  of  the  assured  in  this  policy  is  not  assignable,  unless 
by  consent  of  this  corporation,  manifested  in  writing;  and 
in  case  of  any  transfer  or  termination  of  the  interest  of  the 
insured,  either  by  sale  or  otherwise,  without  such  consent, 
this  policy  shall  from  thenceforth  be  void  and  of  no  effect." 

Upon  the  back  of  said  policy  were  printed  two  blank 
consents,  as  follows  :  "  The  St.  Nicholas  Insurance  Company 
of  the  city  of  New  York,  hereby  consent  that  the  interest 
of  in  the  within  policy  be  assigned  to  , 

subject    nevertheless,  to   the    conditions   therein  contained. 
,  Secretary." 

The  said  consents  were  filled  up  and  signed  previous  to 
the  execution  of  said  assignments,  respectively,  on  the  25th 
of  August  and  5th  of  October,  1857,  so  as  to  read  as  follows  : 
*•  The  St.  Nicholas  Insurance  Company  of  the  city  of  New 
York  hereby  consent  that  the  interest  of  L.  A  Spauldiog  in 
the  within  policy  be  assigned  to  U.  H.  Wolfe,  subject  never- 
theless, to  the  conditions  therein  contained. 

H.  A.  Brewster,  agent.' 

The  second  consent  was  in  all  respects  similar,  except 
that  the  name  of  U.  H.  Wolfe,  appeared  in  place  of  L.  A. 
Spaulding,  and  that  of  Joseph  Stringham  in  place  of  U.  II. 
Wolfe.  The  word  "  secretary,"  in  each  of  said  consents, 
was  erased,  and  the  word  ''agent '  written  in  its  place.  The 
defense  was,  that  as  the  company  had  never  given  its  con- 
sent that  the  policy  might  be  assigned  to  Wolfe,  and  by 
Wolfe  to  the  plaintiff,  and  the  same  having  been  assigned 
without  such  consent,  the  policy  had  become  void  and  of  no 
effect.  The  referee  who  tried  the  action  determined  that 
the  company  had  never  given  its  consent  to  such  assignments; 
that  the  consents  given  by  Brewster,  as  agent,  were  unau- 
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thorized,  and  not  binding  on  the  company ;  and  thereupon 
dismissed  the  complaint  and  gave  judgment  for  the  defend- 
ants, which,  on  appeal,  was  affirmed  at  the  general  term. 
The  plaintiff  now  appeals  to  this  court.  The  only  question 
seriously  controverted  upon  the  trial  was  whether  Brewster 
had  authority  to  assent,  on  behalf  of  the  company,  to  the 
assignments  by  Spaulding  and  Wolfe. 

The  plaintiff  sought  to  establish  such  authority  upon  the 
grounds  : 

1.  That   Brewster  had,  on  the  5th  of  September,  1857, 
notified  the  defendants  that  Spaulding's  interest  in  the  policy 
had  been  assigned  to  Wolfe,  and   that  the  company  had  by 
silence  ratified  the  same. 

2.  That    Brewster,    as     agent    of    the    defendants,    had 
authority   to    grant    the    assent   of  the   company  to    those 
assignments. 

The  first  position  was  sought  to  be  established  by  the 
testimony  of  Brewster.  It  had  appeared  on  the  trial  that 
the  secretary  of  the  defendants,  under  date  of  December  4, 
1857,  wrote  to  Brewster,  informing  him  that  the  plaintiff 
claimed  for  a  loss  under  policy  No.  13,495,  and  renewal 
thereof,  issued  to  L.  A.  Spauiding,  on  flouring  mill  at  Lock- 
port,  and  stating,  "  as  we  have  no  evidence  on  our  books  of 
there  having  been  any  change  of  interest,  except  to  L. 
Austin  Spaulding,  we  inclose  a  copy  policy  as  recorded  on 
our  books.  If  there  has  been  any  further  change,  please 
write  it  out  in  full,  as  it  is  in  the  original,  and  return  it  to 
us  at  your  earliest  convenience."  On  or  about  the  2Gth  of 
December,  1857,  Brewster  returned  the  copy  policy,  with 
an  entry  in  red  ink  written  in  it  after  "other  insurance  per- 
mitted without  notice  until  required,"  as  follows:  "I  find  a 
memorandum  on  our  record,  'August  22,  1857,  assigned  to 
U.  II.  Wolfe,  October  3,  1857,  assigned  to  J.  Stringham,  in 
trust.'"  The  copy  policy  with  this  memorandum  therein 
was  enclosed  in  a  letter  as  follows : 
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Rochester,  Dec.  26,  1857. 
"  W.  S.  SLOCUM,  Esq. 

DEAR  SIR  : — Enclosed  I  return  you  the  policy  you  sent 
me,  with  entries  on  it  ma.de  on  my  books,  and  as  I  supposed 
reported  to  you  by  my  clerks.  H.  A.'Brewster." 

Slocum,  the  secretary  of  the  defendants,  testified:  "All 
the  responsible  correspondence  of  the  company  was  con- 
ducted by  me,  and  passed  under  my  scrutiny.  Before  the 
fire  which  destroyed  the  Spaulding  mill,  I  had  no  knowledge 
that  Brewster  had  signed  a  consent  to  the  assignment  of 
this  or  any  other  policy ;  no  notice  before  that  had  ever 
come  to  me,  or  to  the  office,  that  I  know  of,  that  he  had 
signed  or  given  any  such  consent.  Consent  to  assign  policies, 
when  given  by  the  company,  were  signed  by  me  as  secre- 
tary." 

Brewster  testified  that  on  the  1st  of  January,  185S,  he 
transmitted  to  the  defendants  a  copy  of  an  account  which 
was  marked  No.  2,  which  contained  a  memorandum  at  the 
foot  thereof  in  these  words  : 

u  Rochester,  Sept.  5,1857. — Aug.  27.  No.  13,495,assigned 
by  L.  A.  Spaulding  to  U.  H.  Wolfe. 

li  True  copy.  H.  A.  Brewster." 

The  witness  Slocum  testified  that  in  January  or  February, 
1858,  he  was  at  Rochester,  when  the  witness  .Brewster  cut 
a  leaf  from  his  letter  book  and  gave  it  to  him.  It  was  an 
impression  taken  by  letter  press,  and  was  in-these  words: 

"  H.  A.  Brewster,  In  account  with  the  St.  Nicholas  Fire 
Insurance  Company.  Dr. 

1857.  Aug.  6,  for  prem.  of  Chas.  W.  Thompson, 
No.  17,385 $  15.00 

Cr. — By  10  per  cent,  commisssion  on  $15.00  150 

Balance  in  hand  of  E.  Fond,  assignee. .  13.50 


$15.00-S15.00 

Sept.  6r  To  balance  of  acct.  as  above $13.50. 

E.  E. 
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"Rochester,  Sept.  5,  ]857." 

u  August  27.  No.  13,495,  assigned  by  L.  A.  Spaulding  to 
U.  H.  Wolfe.  "H.  A.  Brewster,  agent." 

A  letter  dated  Sept.  5,  1857,  by  H.  A.  Brewster  to  the 
defendants,  was  produced  by  the  defendants,  on  the  plain- 
tiffs call,  and  marked  No.  3,  and  the  account  inclosed  was 
also  produced  and  marked  by  the  referee  No.  4,  and  which 
account,  marked  No.  4,  was  in  the  words  and  figures  follow- 
ing : 

tf  H.  A.  Brewster,  In  account  with  the  St.  Nicholas  Fire 
Insurance  Company.  Dr. 

1857.  Aug.  6,  for  prem.  ol  C.  W.  Thompson, 

17,385  ....................  $15.00 

Cr.  —  By  10  per  cent,  commission  ........  1.50 

By  draft  $13.35,  and  exchange  to  bal.  13.50 

$15.00-$15.00 
E.  E. 

"  Rochester,  Sept.  5,  1857." 

Slocum  further  testified:  "I  opened  the  letter  No  3, 
which  had  inclosed  in  it  the  paper  No.  4,  and  nothing  else. 
No.  4  was  then  just  as  it  is  now.  It  had  nothing  more  upon 
it.  We  never  received,  to  my  knowledge  or  information, 
any  paper  from  which  this  letter-press  copy  is  an  impression, 
nor  any  notice  before  the  loss,  of  the  assignment  or  of 
Brewster's  consent." 

The  witness  Brewster  then  testified  that  the  leaf  pro- 
duced by  the  witness  Slocum  was  the  one  he  (Brewster)  cut 
from  his  letter-book  ;  that  it  was  an  impression  taken  in  his 
letter-book  from  No.  4,  by  his  letter-press.  Both  were  in 
the  handwriting  of  his  clerk,  Davis.  That  the  words  in  the 
letter-press  copy,  "August  27.  No.  13,495,  assigned  by 
L.  A.  Spaulding  to  U.  H.  Wolfe,"  must  have  been  cut  off 
from  No.  4,  since  it  was  inclosed  to  defendants. 

It  is  stated  in  the  case  that,  "  on  comparison  by  counsel 
ot  the  respective  parties,  and  the  referee,  it  was  evident  be- 
Vou  XXXVII.  24 
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yorid  dispute,  that  the  said  letter-press  copy  was  not  an 
impression  from  No.  4 ;  the  lines  were  not  of  the  same 
length ;  the  same  words  which  were  written  upon  and  com- 
posed one  line  in  the  one,  were  written  on,  and  made  two 
lines  in  the  other.  The  same  word  was  written  out  in  full 
in  the  one,  and  abbreviated  in  the  other.  In  the  letter-press 
copy  the  lines  under  the  figures  were  in  red  ink,  and  upon 
No.4  in  black  ink.  The  blank  paper  at  the  bottom  of  No.4, 
below  the  writing,  more  than  covered  the  whole  of  the  im- 
pression on  the  letter-press  copy/'  It  might  have  been 
added  that  the  words,  "balance  in  hand  of  E.  Pond, assignee," 
appear  in  the  letter-press  copy,  and  are  not  in  No.  4,  but  in 
lieu  thereof  the  words,  "by  draft  13.35,  and  exchange  to 
bal ;  "  and  ihat  in  the  letter-press  copy  appear  these 
words  :  "  Sept.  6.  To  balance  of  acct.  as  above,"  and  which 
do  not  appear  at  all  in  paper  No.  4.  It  is  too  clear  to 
need  further  illustration,  that  Brewster  was  greatly  in  error 
in  testifying  that  the  leaf  produced  was  a  letter-press  copy 
of  paper  No.  4,  and  that  the  latter  had  been  mutilated,  as 
well  for  the  purpose  of  concealing  the  fact  that  the  defend- 
ants had  notice  of  the  assignment  of  Spaulding  to  Wolfe,  as 
to  convict  them  of  a  great  fraud  in  manufacturing  testi- 
mony. This  bungling  attempt  to  fasten  notice  of  the 
assignment  of  Spaulding  to  Wolfe  upon  the  defendants,  was 
a  signal  failure,  and  justly  casts  great  discredit  upon  the 
other  testimony  of  Brewster.  It  is  not  now  urged  that  the 
defendants  had  any  notice  of  these  assignments  prior  to  the 
destruction  of  the  property  covered  by  the  policy,  and  there- 
fore all  pretence  of  ratification  or  assent  thereto  by  the 
defendants  is  abandoned. 

It  is  now  contended,  however,  that  Brewster,  as  agenfc  of 
the  defendants,  had  authority  to  grant  the  assent  of  the 
company  to  these  assignments.  It  is  very  apparrent  from 
the  testimony  and  the  correspondence  between  Brewster 
and  the  company  what  his  powers  were. 
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1.  He  had  authority  to  receive  applications  for  insurance, 
and  make  them  binding  upon  the  company  for  the  period  of 
ten  days.     At  the  expiration  of  that  time,  if  the  company 
did  not  assume  the  risk,  it  terminated. 

2.  He  had  power  to  receive  the  premiums  or  renewals 
of  policies  and  transmit  the  same  to  the  company,  and  if 
accepted  by  them,  on  the  receipt  by  him   of  the  renewal 
certificate,  signed  by  the  officers  of  the  company,  to  deliver 
the  same  to  the  assured.     His  duties  seem  to  have  been  con- 
fined almost  exclusively,  if  not  entirely,  to  these  two  mat- 
ters.    I  do  not  attach  any  importance  to  the  statement, 
made  by  Brewster,  that  his  impression  is  that  he  executed 
other  permissions  to  assign  policies ;  he  says,   ''it  is  an  im- 
pression ;  I  cannot  state  positively  if  such  were  executed, 
and  I  cannot  say  that  they  were  " — for  the  reason  already 
suggested,  and  for  the  additional  one,  that  the  statement  is 
very  vague  and  indefinite.     If  he  had  boen  in  the  practice 
of  granting  such  consents,  he  could  easily  have  ascertained 
the  fact  and  mentioned  the  instances.     The  isolated   case 
referred   to   in    defendants'   letter   of    February   13,  1856, 
wherein  they  state,  ''we  have  also  noted  the  assignment  of 
8705,  as  requested,"  is  too  indefinite  and  uncertain  to  show 
that  the  agent  had  a  general  authority  to  give  similar  con- 

'sents  in  other  cases. 

But  the  language  of  the  policy,  and  the  blank  consent 
printed  on  the  back  thereof,  unmistakably  indicate  the  steps 
to  be  taken  by  a  policy  holder,  when  a  consent  to  an  assign- 
ment was  desired,  and  the  officer  or  agent  only  authorized  to 
give  the  consent  to  assignments.  As  already  observed,  the 
policy  carried  on  its  face  notice  to  all  holders,  that  the  inter- 
est of  the  assured  was  not  assignable,  unless  by  consent  of 
the  corporation  manifested  in  writing,  and  the  printed 
blanks  on  the  back  of  the  policy  were  like  notice  of  the 
form  of  such  consent,  and  the  officer  alone  authorized  to 
give  it,  and  manifest  the  assent  of  the  company.  It  was 
lull  notice  to  all  that  it  must  be  done  bv  its  secretary,  and 
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the  erasure  by  Brewster  of  the  word  "  secretary,"  and  writ 
ing  in  place  thereof  the  word  "  agent,"  was  an  admonition 
to  the  parties  that  the  authority  to  give  the  consent  was  in 
the  secretary  only.  It  is  doubtless  true  that  the  person 
applying  to  Brewster  for  these  consents  may  have  supposed 
that  he  had  authority  to  grant  them,  or  if  not,  that  his  acts 
would  be  ratified  by  the  defendants.  But  Brewster  could 
not  create  an  authority  in  himself  to  do  the  particular  act, 
by  its  performance,  or  asserting  his  authority  to  do  it.  To 
bind  his  principal,  his  character  as  agent  must  be  established 
and  of  so  general  a  nature  as  to  give  him  authority  to  do 
the  act  in  question,  or  subsequent  ratification,  with  full 
knowledge,  must  be  established.  The  proof  in  this  case 
falls  far  short  of  making  out  either  of  these  positions.  It 
was  sought  to  bring  home  to  the  defendants  knowledge  of 
these  assignments,  by  showing  that  Brewster  had  entered 
in  books  kept  by  him  at  Rochester  the  fact  that  he  had 
given  the  consent  to  these  assignments.  To  make  the  con- 
tents of  these  books  knowledge  to  the  defendants,  it  was 
proven  that  the  defendants,  on  the  application  of  Brewster, 
had  paid  for  one  of  them  a  small  sum,  and  that  said  book 
was  kept  in  the  office  of  said  Brewster,  and  was  lettered  on 
the  back,  "  St.  Nicholas  Insurance  Company,  Policy  Regis- 
ter, Rochester  Agency,  1855." 

The  person  who  procured  said  consents  testified,  that  on 
both  occasions  of  procuring  the  same,  tll  saw  said  policy 
register,  and  that  Brewster  entered  in  said  policy  register 
the  fact  of  such  permission  and  assignment,  and  its  date," 
and  that  said  person  saw  on  these  occasions  each  of 
said  entries  made.  There  was  no  evidence  offered  that  the 
defendants  or  any  of  its  officers  ever  saw  said  book,  or  had 
,  any  knowledge  of  its  contents ;  and  it  affirmatively  appeared 
that  all  the  knowledge  they  or  any  of  them  had  in  rela- 
tion to  said  book,  was  derived  from  a  letter  written  by  said 
Brewster  to  the  secretary  of  the  defendants,  under  date  of 
"Rochester,  August  6,  1855;"  in  which  he  says:  "  we  find 
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It  to  be  very  necessary,  as  we  advance  in  our  business  for 
you,  that  we  should  have  a  policy  register  for  our  own  use. 
The  companies  we  represent  have  generally  preferred  the 
purchase  of  a  book  here,  and  we  charge  it  to  them,  though 
some  prefer  to  send  us  books.  Those  we  have  cost  us  $3.50, 
and  are  expressly  got  up  for  us  of  a  uniform  kind.  Can  we 
order  one  for  you?"  To  this  letter,  the  secretary  of  the 
defendants  replied,  under  date  of  August  9,  1865:  "yours 
of  the  6th  instant  is  received.  You  are  at  liberty  to  pur- 
chase the  necessary  books  on  behalf  of  this  company  for  the 
transaction  of  its  business  in  your  city. 

The  counsel  for  the  plaintiff  then  turned  to  page  40  of 
said  book,  where  the  policy  in  suit  is  registered,  and  pointed 
out  therein,  against  the  description  of  the  subject  of  insur- 
ance, the  following  entries  in  red  ink  : 

"  Assigned  August  27,  1 857,  to  U.  H.  Wolfe. 

"  October  8,1857,  to  Joseph  Stringham,Buffulo." 
The  counsel  objected  to  the  reading  of  either  of  said  entries 
in  evidence  from  said  book,  and  the  referee  sustained  the 
objection,  and  excluded  the  evidence,  and  the  plaintiff's 
counsel  then  and  there  duly  excepted  to  such  decision.  It 
certainly  cannot  be  successfully  maintained,  that  the  cir- 
cumstance that  the  defendants  paid  or  consented  to  pay  for 
the  cost  of  this  register  for  Brewster's  own  use,  changed  in 
any  aspect  relations  then  existing  between  Brewster  and 
the  defendants.  It  is  not  suggested  that  the  defendants,  or 
any  of  their  officers,  ever  saw  the  said  register,  or  were  at 
any  time  made  acquainted  with  its  contents,  or  the  lettering 
upon  it,  or  the  particular  purposes  to  which  it  was  applied. 
It  did  not  constitute  Brewster  the  clerk  of  the  defendants, 
or  bind  them  by  the  entries  he  or  his  clerks  made  therein. 
Those  entries  were  irrelevant  to  prove  the  fact  that  Brew- 
ster was  the  agent  of  the  defendants  to  give  their  consents. 
That  must  be  established  by  evidence  aliunde,  not  by  his 
acts  or  declarations. 
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Neither  the  declarations  of  a  man,  nor  his  acts,  can  be 
given  in  evidence  to  prove  that  he  is  the  agent  of  another, 
or  the  extent  of  his  powers  (Scott  agt.  Crane,  1  Conn.  -Z?., 
255  ;  Plumsted's  lessees  agt.  Paidebagli,  1  Yeates,  502,  505 ; 
Lessee  of  James  agt.  Stookey,  1  Wash.  C.  C.  B.,  330). 

Brewster  testified  that  his  agency  for  the  defendants  com- 
menced upon  the  receipt  of  the  letter  from  the  secretary  of 
the  defendants  of  April  13.1855,  and  he  produced  the  letter, 
and  it  was  read  in  evidence.  There  was  no  proof  that  any 
other  or  greater  powers  were  ever  conferred  upon  him.  It 
was  in  reply  to  a  letter  from  Brewster,  in  which  he  says  : 
"I  should  be  glad  to  send  your  company  risks,  and  can  send 
you  a  good  line  at  good  rates."  The  defendants'  secretary 
said :  "  your  views  with  regard  to  a  local  agent  to  attend  to 
the  interest  of  our  company  in  your  city  are  correct.  Should 
you  feel  disposed  to  send  us  applications  of  character  men- 
tioned in  your  letter,  we  will  be  happy  to  respond  to  them. 
As  our  directors  do  not  allow  agents  to  issue  policies  or 
make  policies  binding  for  terms  of  over  ten  days,  as  you  can 
see  by  the  inclosed  receipts,  we  should  restrict  you  also.  * 
*  *  *  We  have  not  had  any  printed  applications  of  our 
own,  but  intend  to  get  some  printed  soon.  Should  you 
send  any  applications,  you  can  for  the  present  use  such  as 
you  have  on  hand,  substituting  our  name,  &c.  If  desired, 
we  will  forward  you  some  of  bur  certificates  to  bind  risks 
temporarily." 

The  certificates  so  forwarded  were  in  this  form :  "  St. 
Nicholas  Insurance  Company,  No.  23,  office  corner  of  Sth 
avenue  and  14th  st,  New  York.  This  certifies  that  I,  H. 
A.  Brewster,  agent  for  the  city  of  Rochester,  have  received 
of  dollars,  being  months  premium  on  $  In- 

surance as  per  application  No.  ,  dated  the  day  of  ,18  , 
to  be  forwarded  to  their  office  as  above  for  their  action.  It 
being  understood  and  agreed  between  the  parties  that  the 
said  St.  Nicholas  Insurance  Co.  are  not  liable  for  this  certifi- 
cate beyond  ten  days  from  the  date  of  the  application 
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referred  to,  unless  the  risk  is  accepted  and  a  policy  made 
and  delivered  for  the  whole  term  of  months,  and  in  case 
the  risk  is  not  accepted  the  premium  is  to  be  returned. 

(Signed)  Wm.  Wimshro,  president, 

Wm.  S.  Slocum,  secretary. 

" Dated  this        day  of  ,  185     . 

''Agent." 

Brewster  testified  that  he  received  these  certificates  as 
early  as  when  he  commenced  business  for  the  defendants,  as 
aforesaid,  and  exhibited  them  freely  and  generally  to  custom- 
ers and  persons  who  transacted  business  with  the  company 
at  said  office,  No.  1  Arcade  Buildings.  Under  plaintiff's  ob- 
jection, Slocum  testified  that  some  time  in  the  early  part  of 
the  year  1857,  a  conversation  was  had  at  the  office  of  the 
company,  between  the  president  of  the  company,  the  witness 
and  Brewster,  respecting  his  power  as  agent.  He  wanted 
authority  to  write  or  issue  policies  for  the  defendants;  he 
said  he  could  do  a  large  business,  and  a  more  desirable  class 
of  business,  if  he  could  issue  policies.  "  I  don't  recollect 
the  particular  words,  but  we  declined,  as  we  had  not  given 
such  authority  to  agents." 

It  is  then  apparent  that  the  powers  of  Brewster  as  agent 
were  restricted  to  the  receipt  and  forwarding  to  defendants 
of  applications  for  insurance,  and  authority,  to  make  a 
policy  for  only  ten  days:  and  the  certificates  which  were 
exhibited  to  the  customers  generally,  contained  information 
of  the  character  and  extent  of  the  powers  of  the  agent. 
The  declarations  and  acts  of  Brewster  within  the  scope  of  his 
agency,  if  they  had  been  admitted,  would  not  be  of  any 
materiality.  The  declarations  and  representations  of  the 
agent,  when  not  expressly  authorized  by  the  principal,  must, 
in  order  to  bind  him,  be  within  the  scope  of  his  agency 
(N.  Y.  Life  Insurance  and  Trust  Co.  agt.  Beebe,  3  Seld.,  3G4f 
Olding  agt.  Smith,  1 1  Eng.  Laic  and  Eq.,  424  j  Very  agt 
Levy,  13  How.  U.  S.  R,  345). 
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In  the  case  in  3  Selden  (supra),  Schermfirhorn,  the  agent, 
swore  that  he  was  the  agent  of  the  respondents  in  procuring 
a  loan  for  them  from  the  appellants,  and  it  was  contended 
for,  on  the  part  of  the  appellants,  that  respondents  were 
concluded  by  his  acts  and  representations,  the  same  as  if 
they  were  their  own,  upon  the  principle  which  pervades  all 
cases  of  agency — that  the  principal  is  bound  by  all  acts  of 
his  agent  within  the  scope  of  his  agency,  which  he  holds 
him  out  to  the  world  to  possess,  and  that  where  the  acts  of 
the  agent  will  bind  the  principal,  there  his  representations, 
declarations,  and  admissions  respecting  the  subject-matter 
will  also  bind  him,  if  made  at  the  same  time,  and  constitut- 
ing part  of  the  res  gestce.  The  court  say :  il  The  declara- 
tions or  representations  of  the  agent,  when  not  expressly 
authorized  by  the  principal,  must,  in  order  to  bind  him,  be 
within  the  scope  of  his  agency.  But  that  was  not  the  case 
here.  Schermerhorn's  agency  was  to  obtain  a  loan  for  the 
respondents  from  the  appellants.  His  alleged  declarations, 
which  are  relied  upon,  were  entirely  without  the  scope  of 
such  or  any  other  agency."  In  that  case,  there  was  no  evi- 
dence to  show  that  the  respondents  knew  of  the  alleged 
representations  of  Schermerhorn,  or  that  they  ever  autho- 
rized him  to  make  them.  So  in  the  case  at  bar  there  is  no 
evidence  that  these  defendants  ever  authorized  Brewster  to 
give  the  consents  to  the  two  assignments  mentioned,  or  that 
they  ever  knew  that  he  had  given  such  consents,  until  after 
the  happening  of  the  loss  under  the  policy.  We  have 
seen  what  were  the  actual  powers  conferred  by  the  de 
fendants  upon  Brewster,  and  what  was  the  scope  of  his 
agency. 

Not  only  was  the  power  to  give  the  consents  in  question 
not  within  the  scope  of  that  agency,  but  the  policy  itself, 
and  the  blank  consents  indorsed  thereon,  gave  notice  to  all 
holders  of  such  policies  that  an  agent  of  the  company  had 
no  such  power. 
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In  view  of  all  these  considerations,  the  referee  properly 
excluded  the  books  kept  by  Brewster,  and  the  entries  there- 
in. They  were  illegitimate  to  enlarge,  alter  or  modify  his 
power  as  agent. 

The  judgment  of  the  supreme  court  affirming  the  judg- 
ment upon  the  report  of  the  referee  was  correct,  and  should 
be  affirmed  with  costs. 

PARKER,  J.  The  question  litigated  in  this  action  is,  wheth- 
er H.  A.  Brewster  was  the  agent  of  the  defendants,  and  as 
such  authorized  to  give  their  consent  to  the  assignments  of 
the  policy,  through  which  the  plaintiff  claims  it. 

The  referee  non-suited  the  plaintiff,  on  the  ground  that 
he  had  failed  to  show  that  the  defendants  had  consented,  as 
required  by  the  policy,  to  the  assignment  of  it,  or  that 
Brewster  had  any  authority  to  give  such  consent. 

It  is  very  clear,  I  think,  that  Brewster  had,  in  fact,  no 
such  authority.  But  it  is  insisted  by  the  plaintiff's  counsel 
that  the  company  dealt  with  Brewster  in  such  a  manner  that 
he  was  justified  in  holding  himself  out  to  the  public  as  its 
general  agent ;  that  he  did  represent  himself  to  the  plain- 
tiff as  such  agent,  and,  therefore,  that  the  company  is  bound 
by  his  acts  in  signing  the  consent  to  the  assignments.  It  is 
not  contended  that  the  plaintiff  was  induced  to  accept  the 
consent  of  Brewster  as  that  of  the  company,  by  any  act  of 
the  company,  implying  or  recognizing  the  authority  of  Brew- 
ster to  give  it,  which  came  to  the  knowledge  of  the  plain- 
tiff, but  that  the  acts  of  the  company  justified  Brewster  in 
assuming  authority  to  give  the  consent,  and  therefore  they 
are  bound  by  it. 

This  is  but  stating,  in  another  form,  that  Brewster  was,  in 
fact,  the  agent  of  the  company,  which  proposition,  as  already 
intimated,  I  do  not  regard  as  sustained  by  the  evidence. 

Neither  do  I  see  anything  in  the  evidence  warranting  the 
statement  that  the  defendants  had  an  office  in  Rochester,  in 
charge  of  which  Brewster  was  acting  as  clerk.  The  fact 


378     NE^V  YOKE:  PRACTICE  REPOBTS. 

Stringham  agt.  St.  Nicholas  Ins.  Co. 

that  he  was  authorized  by  the  company,  at  his  request,  to 
purchase  at  their  expense  a  policy  register,  in  which  to  keep 
an  account  of  the  business  which  he  should  do  for  the  com- 
pany, comes  far  short  of  establishing  the  fact  claimed  for  it. 

I  think  the  non-suit  was  properly  upheld  by  the  general 
term,  and  its  judgment  should  be  affirmed. 

All  affirm. 
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QUEENS  COUNTY  COURT. 

THE  VILLAGE  OF   JAMAICA,  respondents,   agt.   THE  LONG 
ISLAND  RAILROAD  COMPANY,  appellants. 

AND   THREE    OTHER   LIKE   ACTIONS. 


In  the  village  of  Jamaica,  Qneeus  county,  N.  Y.,  a  village  ordinance  was  passed  in 
July  1863,  entitled  an  "  Ordinance  in  relation  to  manure  and  other  offensive  sub- 
stances." The  first  section  of  which  reads  as  follows  : 

"  It  shall  not  be  lawful  for  any  person,  persons  or  corporations,  to  nnload,  discharge 
or  pnt  upon,  or  along  the  line  of  any  railroad,  street  or  highway,  or  public  place 
•within  the  boundaries  of  this  village,  any  manure,  offal  or  other  offensive  snbstau- 
ces,  from  the  first  day  of  June  to  the  first,  day  of  October,  in  each  and  every  year, 
under  the  penalty  of  $30  for  each  and  every  offense.  Nor  shall  cars  or  flats  load- 
ed with  these  or  similar  offensive  substances,  be  allowed  to  remain  or  stand  on  or 
along  any  railroad,  street  or  highway,  in  this  village,  under  a  like  penalty  of  $50 
for  each  and  every  offense." 

On  appeal  from  a  judgment  rendered  by  a  police  justice  of  the  village  of  Jamaica, 
against  the  defendants  for  the  penalty  of  $50,  incurred  under  the  last  clause  of  sec- 
tion one  of  the  ordinance  above  mentioned: 

Held,  1st.  That  the  answer  of  the  defendants  having  expressly  denied  that  they 
were  a  corporation,  it  was  a  failure  of  proof  on  the  part  of  the  plaintiffs  in  not 
proving  the  incorporation  of  the  defendants. 

2nd.  That  the  act  of  the  legislature,  in  1866,  creating  the  metropolitan  military  dis- 
trict and  board  of  health  therein,  which  includes  the  towns  of  Jamaica,  Flushing 
and  Newtown,  in  the  county  of  Queens,  entirely  supersedes  the  ordinance  of  the 
village  of  Jamaica,  aforesaid,  on  this  subject ;  and  not  only  supersedes  it,  but  ab- 
solutely prohibits  any  action  by  the  village  under  the  ordinance. 

And  3d.  That  that  part  of  the  village  ordinance  under  which  this  action  is  brought 
(if  operative),  is  so  broad  in  its  language,  as  to  interfere  with  the  rights  and  priv- 
ileges conferred  upon  railroad  corporations  by  the  general  laws  of  the  state,  and 
is  therefore  void. 


January  Term,  1S69. 

APPEAL  from  a  judgment  of  police  justice,  in  the  village 
of  Jamaica,  Queens  county,  N.  Y. 

A.  HAGNER,  for  respondent. 
JAS.  W.  COVERT,  for  appellant. 

JOHN  J.  ARMSTRONG,  County  Judge.    These  actions  were 
brouuht  before  the  police  justice  of  the  village  of  Jamaica, 
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to  recover  a  penalty  of  $50,  in  each  action  for  a  violation  of 
an  ordinance  of  the  village,  passed  July  1,  1868,  entitled  an 
"  Ordinance  in  relation  to  manure  and  other  offensive  sub- 
stances." The  section  of  the  ordinance  under  which  the  ac- 
tions were  commenced  is  as  follows : 

"  Sec.  1.  It  shall  not  be  lawful  for  any  person,  persons  or 
corporations,  to  unload,  discharge  or  put  upon  or  along  the 
line  of  any  railroad,  street  or  highway  or  public  place  with- 
in the  boundaries  of  this  village,  any  manure,  offal  or  other 
offensive  substances,  from  the  first  day  of  June  to  the  first 
day  of  October,  in  each  and  every  year,  under  the  penalty 
of  fifty  dollars  for  each  and  every  offense.  Nor  shall  cars  or 
flats  loaded,  with  these  or  similar  offensive  substances,  be  al- 
lowed to  remain  or  stand  in  or  along  any  railroad,  street  or 
highway  in  this  villiage  under  a  like  penalty  of  fifty  dollars 
for  each  and  every  offense. 

These  actions  are  brought  under  the  latter  clause  of  the 
section.  This  portion  of  the  section  is  not  so  carefully 
framed  as  it  should  be.  It  is  a  distinct  provision  from  the 
first  portion  of  the  section,  and  was  doubtless  intended  to 
meet  a  class  of  cases  where  large  quantities  of  offensive  sub- 
stances would  be  allowed  to  remain  upon  the  cars  for  a 
length  of  time,  exposed  to  the  weather  and  poisoning  the 
atmosphere,  and  making  it  offensive  as  well  as  detrimental 
to  the  health  of  the  neighborhood.  But  who  is  to  incur  the 
penalty  ? 

The  ordinance  fails  to  specify,  excepting  in  suit  number 
one,  there  is  no  proof  that  the  cars  or  flats  were  upon  the 
track  of  the  defendants.  Nor  is  there  anything  to  show 
that  the  cars  or  flats  belonged  to  the  defendants,  or  were 
allowed  to  remain  there  by  the  assent  or  permission  of  the 
defendants ;  and  in  actions  2,  3  and  4,  the  defendants  by 
their  answer  expressly  denied  that  they  were  a  railroad  cor- 
poration. It  became  and  was  the  duty  of  the  plaintiffs,  be- 
fore a  recovery  could  be  had  in  these  actions,  to  prove  the 
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incorporation  of  the  defendants.     This  has  not  been  done, 
and  upon  this  vital  question  there  is  a  failure  of  proof. 

There  are,  however,  other  questions  upon  which  the  po- 
lice justice  erred,  and  for  which  the  judgment  must  be  re- 
versed. 

The  ordinance  in  question  is  a  regulation  for  the  preserva- 
tion of  the  health  of  the  village,  and  is  passed  under  and  in 
pursuance  of  the  power  contained  in  subdivisions  9  and  28 
of  title  4  of  the  village  charter. 

The  legislature,  for  reasons  deemed  sufficient,  in  1S66  cre- 
ated the  metropolitan  sanitary  district  and  board  of  health 
therein,  and  in  the  law  creating  this  district  and  board  of 
health,  deprived  the  village  of  Jamaica  of  the  power  before 
exercised,  as  well  as  the  right  to  make  and  enforce  rules  and 
regulations  with  reference  to  the  matters  embraced  within 
the  ordinance  under  consideration.  (Laivs  of  1866,  cli,  74, 
§  12,  chap.  686,  §  3;  Laws  of  1867,  chap.  956,  §  6.) 

The  object  of  the  act  of  1866  is  declared  in  its  title  to  be 
the  creation  of  a  metropolitan  sanitary  district,  and  a  board 
of  health  therein,  for  the  preservation  of  life  and  health  and 
to  prevent  the  spread  of  disease. 

The  bounds  of  this  sanitary  district  comprise  so  much  of 
the  territory  of  the  state  as  now  comprises  the  metropolitan 
police  district  of  the  state  of  New  York.  (cli.  74  of  laics  of 
1866,  §1.) 

The  towns  of  Jamaica,  Newtown  and  Flushing,  are  with- 
in this  district.  By  section  twelve  of  chapter  seventy-four 
of  the  laws  of  1866,  the  authority,  powers  and  duties, 
whether  given  by  any  law  or  by  any  ordinance  made  there- 
under, for  the  purpose  of  preserving  and  protecting  life  and 
health  or  preventing  disease,  conferred  upon  or  belonging  to 
the  board  of  health  in  the  cities  of  New  York  or  Brooklyn, 
"  or  elsewhere  in  said  district,"  by  this  act  "  are  exclusively 
conferred  upon  and  shall  hereafter  be  exclusively  exercised  by 
the  aforesaid  metropolitan  board  of  health."  It  also  provides 
that  "  no  municipal  body,  or  other  authority  in  said  dis- 
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trict,   shall  hereafter  create  or  employ  any  officer  or  agent, 
or  incur  any  expense  under  said  (or  other)  health  laws  or  ord- 
inances,  or  in  respect  of  any  matter  concerning  which  said 
board  is  by  this  act  given  control  or  jurisdiction.      All  of 
the  aforesaid  powers  are  to  be  possessed  and  exercised  as  ful- 
ly as  if  herein  repeated  and  separately  conferred   upon   said 
board."      This  section  twelve  was  amended  by  chapter  68G 
of  the  laws  of  1866,   in  which  it  is  declared  that  the  pow- 
ers of  the  metropolitan  board  of  health   shall  be  construed 
to  include  the  ordering  and  enforcing  in  the  same  manner  as 
other  ordinances  are  Drovided  to  be  enforced,   il  the  removal 
of  any  obstruction,  matter  or  thing,  in  or  upon  the  public 
streets,   sidewalks  or  places,  which  shall  be  in  their  opinion 
liable  to  lead  to  results  detrimental  to  the  public,  or  danger- 
ous to  life  or  health,"  and  "generally  the  abating  of  nuisan- 
ces;"  and  what  is  to  be  included  in  the  term  "  nuisance,"  is 
specified  by  section  six  of  chapter  nine  hundred  and  fifty-six 
of  the  laws  of  1S67,  and  this  is  declared  to  include  "what- 
ever is  dangerous  to  human  life   or  detrimental  to  health," 
whatever  "  renders  the  air,  or  human  food  or  drink,  unwhole- 
some," and  then  by  subsequent  provisions  of  the  act  means 
are  provided  for  maintaining  actions  in  any  court  in  the  me- 
tropolitan sanitary  district,  for  the  abatement  or  remedying 
any  of  said  nuisances,  and  by  section  twenty  of  this  act  of 
1867,  it  is  provided  that  no  law  heretofoie  enacted  or  here- 
after to  be  enacted,   shall  be  construed  to  repeal  or  modify 
any  part  or  portion  of  the  act,  "or  of  any  law  relating  to 
said  board  of  health,  or  to  the  members  of  said  board,  their 
duties  or  powers,"  unless  such  laws  shall  expressly  therein 
refer  to  and  repeal  or  modify  the  same." 

Thus  it  will  be  perceived  that  the  power  so  conferred  up- 
on the  metropolitan  board  of  health,  is  a  most  enlarged  one 
and  exclusive  in  its  operation.  Whether  it  was  wise  or  pru- 
dent to  deprive  the  village  of  Jamaica  of  the  powers  that 
of  right  should  belong  to  it  and  vest  them  in  another  body 
far  removed  from  the  village,  it  is  not  my  province  to  deter- 
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mine.  An  application  to  the  legislature  is  the  only  means 
by  which  the  law  can  be  changed,  and  the  village  restored 
to  the  powers  and  privileges  it  has  been  accustomed  to  ex- 
ercise upon  these  subjects. 

Again,  the  part  of  the  village  ordinance,  under  which  this 
action  is  brought,  is  of  a  nature  so  broad  in  its  language 
that  it  would  be  a  question  of  some  difficulty  for  a  railroad 
company  (authorized  as  it  is  by  law  to  transport  freight  and 
passengers  over  their  road)  to  pursue  their  business  within 
the  village  of  Jamaica,  without  incurring  a  penalty.  The 
second  provision  of  the  ordinance  is  a  prohibition  against 
cars  or  flats  loaded  with  manure,  standing  or  remaining  upon 
any  railroad,  street  or  highway,  within  the  village,  at  any 
season  of  the  year.  The  "standing  or  remaining,"  for  a 
short  space  of  time,  while  the  freight  train  may  be  tempor- 
arily detained  by  an  approaching  passenger  train,  or  the  dis- 
placement of  a  rail  or  any  other  cause  would,  under  this  ord- 
inance, subject  the  company  so  offending  to  the  penalty. 
Instead  of  being  a  regulation  it  amounts  to  a  prohibition  and 
prevents  the  company  from  doing  that  which  the  legislature 
have  given  them  the  power  to  do.  The  authority  of  the 
trustees  is  limited,  and  their  by-laws  are  to  be  reasonable 
(2  Kyd  on  Corporations,  107). 

Whether  the  by-law  is  reasonaole  or  not,  is  a  question  for 
the  court.  (20  N.  Y.,  126;  3  Pick.,  162.) 

While  I  am  not  disposed  to  give  this  portion  of  the  ord- 
inance any  harsh  or  strict  construction,  as  I  might  do,  it  be- 
ing a  penal  ordinance,  I  cannot  avoid  the  conclusion  that 
the  by-law  as  framed  interferes  with  the  rights  and  privi- 
leges conferred  upon  railroad  corporations,  by  the  general 
laws  of  the  state,  and  is  upon  this  ground  void. 

The  judgment  in  each  of  the  cases  must  be  reversed  with 
costs. 
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^  N.  Y.  SUPERIOR  COURT. 

CHARLES  P.  CURRIE  et  al,  plaintiffs  and  appellants,  agt.  CUM- 
BERLAND G.  WHITE,  defendant  and  respondent. 

The  following  brief  opinion  of  Judge  McCuxN  in  this  case,  should  have  followed 
the  opinion  of  the  court  by  Judge  FKEEDMAN,  on  page  330,  ante.  Through  some 
inadvertence,  however,  it  got  mislaid  at  that  time  REP. 

General  Term,  March,  1869. 

McCuNN,  J.  This  case,  though  very  elaborately  argued,  is 
susceptible,  as  I  understand  it,  of  a  simple  solution.  The 
contract  speaks  for  itself.  It  is  to  sell  and  purchase  by  the 
respective  parties  one  thousand  shares  of  the  capital  stock 
of  the  Hudson  River  Railroad  Company.  This  agreement  is 
set  out  in  the  complaint  as  the  foundation  of  the  action. 
Neither  expressly  nor  by  implication  does  the  contract  im- 
pose on  the  respondent  an  obligation  to  deliver  to  the  appel- 
lants anything  besides  these  one  thousand  shares,  nor  confer 
on  the  appellants  any  other  right  than  to  demand  and  re- 
ceive delivery  of  these  same  shares.  And  surely  the  rights 
and  obligations  inter  sese  of  the  parties  to  the  contract  could 
not  be  affected  by  the  action  of  strangers,  i.e.,  the  Hudson 
River  Railroad  Company.  Now,  the  respondent  tendered 
performance  of  his  agreement,  pursuant  to  its  stipulations, 
and  the  offer  having  been  rejected  by  the  appellants,  who 
refused  to  accept  fulfilment  of  the  contract  actually  conclu- 
ded between  the  parties,  the  respondent  has  a  right  to  treat 
the  contract  as  rescinded,  and  to  claim  a  discharge  from  all 
its  obligations.  On  these  obvious  and  elementary  principles, 
I  think,  the  judgment  below  may  be  sustained,  without  the 
necessity  of  recourse  to  inferences  and  distinctions,  which 
serve  rather  to  obscure  than  to  elucidate  the  decisive  point 
in  litigation. 
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SUPREME  COURT. 

JAMES  L.  BALDWIN,  respondent,   agt.  GEORGE  L.  BROWN, 

appellant. 

Where  the  plaintiff  recovered  a  judgment  of  $50  damages  against  the  defendant 
and  $8.05  costs,  before  a  justice  of  the  peace,  and  the  defendant  appealed  to  the 
county  court,  specifying  in  his  notice  of  appeal  that  the  damages  should  have 
been  tor  $5,  and  the  costs  of  the  justice,  instead  of  $50: 

Whereupon  the  plaintiff  served  an  offer  allowing  the  judgment  to  be  corrected  by 
being  entered  for  $35,  instead  of  $50,  damages  in  his  favor,  which  offer  the  de- 
fendant did  not  accept ;  and  on  the  trial  of  the  appeal  in  the  county  court,  the 
plaintiff  recovered  $25  damages,  held  that  the  plaintiff  was  entitled  to  costs. 

Had  the  defendant  accepted  the  offer  of  the  plaintiff,  he  would  have  been  entitled 
to  a  judgment  against  the  plaintiff  for  costs  and  disbursements  before  the  justice 
of  $20.05,  which  would  have  been  more  favorable  to  him  than  the  reduction  of 
the  offer  on  the  trial  to  $10. 

Erie  General  Term,  November,  .1 868. 

Before  MARVIN,  LAMONT,  DANIELS  and  BARKER,  Justices. 

ON  the  17th  day  of  April,  1867,  the  plaintiff,  Baldwin, 
recovered  against  the  defendant,  Brown,  a  judgment  of  $50 
damages  and  $8.05  costs,  before  a  justice  of  the  peace  of  the 
county  of  Erie. 

The  defendant  appealed  to  the  county  court,  specifying 
in  his  notice  of  appeal  the  particular  in  which  he  claimed 
the  judgment  should  have  been  more  favorable  to  him,  sta- 
ting that  the  damages  should  have  been  for  $5.00  and  the 
costs  of  the  justice,  instead  of  $50.00. 

Whereupon  the  plaintiff  served  an  offer,  in  writing,  allow- 
ing the  judgment  to  be  corrected  by  being  entered  for 
$35.00  damages  instead  of  $50.00  damages  in  his  favor. 

The  defendant  did  not  accept  the  proposed  offer.  The 
action  was  afterwards  tried  in  the  county  court  and  a  verdict 
rendered  for  the  defendant. 

Plaintiff  moved  in  that  court  for  a  new  trial  upon  a  case 
and  exceptions  which  was  denied.  The  plaintiff  then  ap- 
Vou  XXXVIL  25 
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pealed  to  the  general  term  of  the  supreme  court  and  there 
obtained  an  order  for  a  new  trial. 

On  a  second  trial  in  the  county  court  a  verdict  in  favor 
of  the  plaintiff  for  $25.00  was  rendered  on  the  29th  day  of 
May,  1868. 

Both  parties  claimed  to  be  entitled  to  costs  and  presented 
their  bills  to  the  clerk  for  taxation. 

The  clerk  taxed  costs  to  the  plaintiff,  and  refused  to  tax 
the  bill  of  the  defendant. 

On  motion  the  county  court  set  aside  the  taxation,  and 
ordered  the  clerk  to  tax  costs  in  favor  of  the  defendant. 

From  this  order  of  the  Erie  county  court  the  plaintiff  now 
appeals  to  this  court. 

WM.  H.  GURNEY,  for  appellant. 
FRANK  K.  PERKINS,  for  respondent. 

"By  the  court,  LAMONT,  J.  The  plaintiff's  offer  in  writing  to 
allow  the  justice's  judgment  to  be  corrected  by  being  re- 
duced from  $50.00  to  $35.00  damages,  entitles  him  to  the 
costs  of  the  litigation,  unless  it  can  be  shown  that  the  final 
recovery  in  the  county  court  is  more  favorable  to  the  defen- 
dant than  was  the  plaintiff's  offer.  (Code,  sec.  371  ;  Eeed 
agt.  Moore,  31  How.  264  5  Wallace  agt.  Patterson,  29  id., 
170.) 

The  final  verdict  in  the  county  court  was  in  plaintiff's  fa- 
vor for  $25.00  only.  If  we  merely  compare  the  two  sums, 
the  plaintiff's  offer  and  his  final  recovery,  the  figures  show 
that  the  vervict  was  more  favorable  to  the  defendant  than 
the  offer,  by  the  sum  of  $10.00. 

I  am  convinced,  however,  that  the  offer,  in  cases  of  this 
kind  allowed  to  be  tendered  by  section  371  of  the  Code, 
must  be  held  to  embrace  all  its  necessary  legal  consequences 
and  must  be  regarded  as  favorable,  or  unfavorable  to  the  op- 
posite party,  tested  by  a  rule  that  covers  all  its  attendant 
advantages  and  disadvantages.  Whatever  occurs  from  such 
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an  offer  in  money  upon  its  acceptance  is  in  reality  parcel  of 
the  offer,  attached  to  it  by  force  of  law. 

The  same  section  of  the  Code,  which  permits  such  offer 
to  be  made,  also  provides  that  if  the  offer  be  made  and  ac- 
cepted by  the  appellant,  the  appellant  shall  recover  all  his 
disbursements  on  appeal  and  all  his  costs  in  the  court  below. 
It  further  provides  that  whenever  costs  are  awarded  to  the 
appellant  he  shall  be  allowed  to  tax,  as  part  thereof,  the  costs 
and  fees  paid  to  the  justice  on  making  the  appeal  as  disburse- 
ments, in  addition  to  the  costs  in  the  appellant's  court,  and 
when  the  judgment  in  the  suit  before  the  justice  was  against 
such  appellant,  he  shall  further  be  allowed  to  tax  the  costs 
incurred  by  him,  which  he  would  have  been  entitled  to  re- 
cover in  case  the  judgment  below  had  been  rendered  in  his 
favor  (Code,  sec.  371).  The  papers  submitted  show  the  sums 
to  which  the  appellant  would  have  been  entitled  on  his  ac- 
cepting the  offer  in  this  case  to  be  SS.05,  the  costs  paid  the 
justice,  included  in  the  judgment  below,  $2.00  paid  the 
justice  for  making  his  return  to  the  county  court,  and 
$10.00  defendant's  costs  before  the  justice,  in  all  $20.05,  for 
which  the  defendant  on  accepting  the  offer  made  him  was 
entitled  to  a  judgment  to  be  entered  in  the  Erie  county 
court.  (Ponto  agt.  Phelps,  36  How.,  19.) 

If,  then,  the  plaintiff's  offer  in  effect  tendered  to  the  de- 
fendant what  he  would  have  been  legally  entitled  to  have 
by  its  acceptance,  he  would  have  been  better  off  had  he  ac- 
cepted the  offer  made  than  he  now  is  with  the  verdict  against 
him  for  $25.00. 

This  result  is  reached  without  computing  interest  on  the 
offer  from  the  time  it  was  made,  for  the  action  being  founded 
in  tort,  a  trespass  on  the  plaintiff's  real  estate,  interest  is  not 
to  be  added.  (Smith  agt.  May,  32  How.,  222.) 

It  follows  that  the  clerk  was  correct  in  taxing  costs  in 
favor  of  the  plaintiff.  The  order  of  the  county  court  of  Erie 
county,  setting  aside  the  clerk's  taxation  and  directing  the 
clerk  to  tax  costs  in  favor  of  the  defendant,  must  be  reversed. 
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COURT  OF  APPEALS. 

JOHN  G-.  RITCHMYER,  respondent,   agt.    BENTON  G-.  MORSE 
and  others,  appellants. 


Where  a  person  erects  a  building  upon  the  land  of  another,  without  any  agreement 
or  understanding  whatever  with  the  owner  of  the  land;  such  building  thereafter 
becomes  real  and  not  personal  estate  ;  and  by  a  conveyance  of  the  land  by  the 
owner,  the  title  and  right  of  possession  to  the  building  vests  iu  the  grantee  of  the 
land,  although  the  building  is  claimed  by  a  third  person,  who  claims  to  have  pur- 
chased it  in  good  faith  from*a  person  not  the  owner  of  the  land. 

The  word  ''land"  includes  not  only  the  soil,  but  everything  attached  to  it,  whether 
attached  by  the  course  of  nature,  as  trees,  herbage  and  water,  or  by  the  hand  of 
man,  as  buildings  and  fences — -per  BRONSON,  J.,  Mott  a.%\,.Palmer  (1  Comst.,  564). 


January  Term,  1867. 

THE  plaintiff  claims  in  this  action  to  recover  the  value  of 
a  certain  building,  located  upon  the  lands  of  the  defendants, 
which  he  claims  as  owner,  and  which  was  taken  possession 
of  and  removed  by  defendants. 

The  building  was  erected  by  Mr.  Vroman,  in  the  fall  of 
1849,  at  which  time  the  land  upon  which  it  was  erected  was 
owned  by  Alonzo  C.  Paige  and  others.  It  was  a  good  frame 
building,  as  described  by  the  plaintiff,  15  x  16  feet,  10-feet 
posts,  nicely  inclosed  with  pine  sidings,  pine  shingles,  a 
good  cornice  on  one  end,  painted  white  with  two  coats ;  one 
door  outside,  and  one  inside ;  two  windows — one  in  the  front 
end,  and  one  in  the  side,  and  a  window  in  the  back  end. 

There  was  a  partition  in  it  lathed  and  plastered,  counter 
and  shelves  in  the  front  part  of  the  building.  The  building 
stood  on  a  foundation  of  loose  stones,  with  a  back  chimney 
m  it.  The  plaintiff  purchased  it  on  the  21st  of  November, 
1859,  having  previously  occupied  it  for  six  years.  The  de- 
fendants removed  it  in  December,  1860.  The  plaintiff  tes- 
tified he  did  not  know  by  whose  authority  the  shop  was 
built  there.  Did  not  know  for  whose  benefit  Vroman  built 
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it.     He  did  not  know  that  Vroman  occupied  it  as  tenant  of 
anybody  when  he  erected  the  building. 

The  defendants  then  proved  that  on  the  16th  day  of  June, 
1860,  they  entered  into  a  written  contract  with  Paige  and 
Potter,  then  the  owners  of  the  land  upon  which  said  build- 
ing was  located,  and  agreed  to  pay  therefor  the  sum  of  $2,- 
500  on  the  execution  of  a  good  and  sufficient  deed  therefor, 
and  that  the  defendants  took  possession  of  said  land  under 
said  contract;  that  they  were  in  possession  under  that  con- 
tract at  the  time  the  shop  was  removed ;  that  there  were 
several  other  buildings  on  this  lot  at  the  time  they  bought, 
and  the  defendants  took  possession  of  the  whole  lot  and  all 
the  buildings,  including  this  shop;  that  the  defendants  sub- 
sequently received  a  deed  for  said  premises,  pursuant  to  the 
terms  of  their  contract ;  that  the  defendants  have  occupied 
all  the  premises  since  the  contract  to  them. 

The  judge  charged  the  jury  that,  as  matter  of  law,  the 
plaintiff  was  entitled  to  recover.  To  which  charge  the 
counsel  for  the  defendants  there  and  then  duly  excepted. 
The  judge  further  charged  that  the  only  question  for  the 
jury  to  consider  was  the  question  of  damages,  and  to  this 
the  defendants  also  excepted. 

MAYHAM  &  DYER,  for  appellants. 
J.  W.  MILLER,  for  respondent. 

DAVIES,  Ch.  J.  I  think  the  learned  judge  at  the  circuit 
was  in  error  in  holding,  as  a  matter  of  law,  that  upon  this 
testimony  the  plaintiff  was  entitled  to  recover.  That  tes- 
timony showed,  in  brief,  that  the  plaintiff  had  become  the 
purchaser  of  a  building  erected  upon  land  owned  by  the  de- 
fendants, and  that  the  defendants  had  taken  possession  of 
the  building  and  removed  it,  as  they  clearly  had  a  right  to 
do,  if  it  was  attached  to  the  freehold,  and  passed  under  the 
contract  and  conveyance  to  them.  That  it  did  so  pass  is  es- 
tablished by  authority  (Mott  agt.  Palmer,  I  N.  Y.,  504).  In 
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that  case  Judge  BKONSON  said  :  "The  word  'land'  include8 
not  only  the  soil,  but  everything  attached  to  it,  whether  at- 
tached by  the  course  of  nature,  as  trees,  herbage  and  water, 
or  by  the  hand  of  man,  as  buildings  and  fences.  This  is  but 
common  learning ;  and  there  is  no  more  room  for  question 
that  a  grant  of  land,  eo  nomine,  will  carry  buildings  and  fen- 
ces, than  there  is  that  it  will  carry  growing  trees  and  her- 
bage upon,  or  mine  and  quarries  in  the  ground." 

The  cases  relied  upon  to  take  this  case  out  of  this  well- 
recognized  and  firmly  established  rule  of  law,  do  not  apply 
to  the  facts  as  proven  on  the  trial  of  this  action. 

In  the  first  place  it  was  not  established  that  this  building 
was  erected  upon  any  agreement  between  Vroman  and  the 
then  owners  of  the  fee  of  the  land,  that  it  was  to  be  con- 
sidered strictly  a  personal  chattel.  Second,  it  was  not  pro- 
ven that  the  building  was  erected  by  a  tenant,  for  the  pur- 
poses of  his  trade  and  business,  or  that  the  relation  of  land- 
lord and  tenant  ever  existed  between  Vroman  and  the  de- 
fendants' grantors,  or  between  them  and  the  plaintiff.  The 
first  proposition  was  necessary  to  be  established  to  make  ap- 
plicable the  doctrine  of  the  case  of  Smith  agt.  Benson  (1  Hill, 
176).  In  that  case,  COWEN,  J.,  said  :  "  Thus  both  parties 
agreed  to  consider  it  (the  building  in  question)  as  in  a  state 
of  severance  from  the  freehold  ;  and  no  one  had  ever  thought 
of  its  being  so  fixed  as  to  be  irremovable.  Prima  facie, 
such  a  building  would  be  a  fixture,  and  would  not  be  remo- 
vable. The  legal  effect  of  putting  it  on  another's  land 
would  be  to  make  it  a  part  of  the  freehold.  But  the  par- 
ties concerned  may  control  the  legal  effect  of  any  transac- 
tion between  them  by  an  express  agreement.  They  have  in 
effect  stipulated  that  the  placing  this  building  on  the 
grounds  should  work  nothing  more  toward  changing  its  na- 
ture than  if  it  had  been  the  loose  timber  of  the  house  itself. 
The  law  often  implies  an  agreement  of  nearly  the  same  char- 
acter from  the  relation  of  lessor  and  lessee,  or  tenant  and  re- 
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mainder-man  ;  and  surely,  the  parties  may,  by  express  agree- 
ment, do  the  same  thing  and  even  more." 

Equally  inapplicable  is  the  doctrine  of  Ombony  agt.  Jones 
(19  N.  Y.  Rep.,  234),  as  the  second  proposition  above  stated 
was  not  established  by  proof.  The  rule  to  be  gathered  from 
the  case  is  there  stated  thus  by  Judge  GROVER:  "That  a 
tenant  may  remove,  during  his  term,  all  erections  made  by 
him  for  the  purpose  of  trade  that  can  be  removed  without 
injury  to  the  land  or  something  attached  thereto." 

But  in  the  case  at  bar  no  tenant  sought  to  exercise  such 
right  during  his  term.  There  is  an  utter  failure  to  establish 
the  first  foundation  for  'invoking  the  aid  of  such  a  principle, 
viz. :  that  the  relation  of  tenant  at  any  time  existed.  When 
that  fact  was  proven,  it  then  would  have  been  needful  to 
show  that  the  building  in  question  was  erected  by  the  ten- 
ant for  the  purposes  of  trade  or  his  business,  and  that  he 
exercised  his  right  of  removal  during  his  term. 

Upon  the  facts  proven  upon  this  trial  there  can  be  no 
doubt  that  the  defendants  were  the  owners  of  the  building 
in  controversy,  and  it  follows  that  the  plaintiff  is  not  entit- 
led to  recover  its  value.  The  learned  judge  erred  in  charg- 
ing the  jury  that,  as  a  matter  of  law  upon  the  facts  proven, 
the  plaintiff  was  entitled  to  recover.  The  judgment  must 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

PARKER,  J.  If  the  building  in  question  is  to  be  deemed  to 
have  been  a  part  of  the  realty,  the  plaintiff  was  not  entitled 
to  recover  for  its  appropriation  by  the  defendants. 

It  is  undisputed  that  Vroman,  who  built  it,  was  not  the 
owner  of  the  land  on  which  it  was  built,  either  in  fee  or  as 
a  tenant  for  life  or  years;  nor  is  there  any  evidence  tending 
to  show  that  he  built  it,  pursuant  to  any  agreement  or  un- 
derstanding whatever  with  the  owner  of  the  land.  So  far 
as  appears,  he  was  a  trespasser  in  erecting  it  upon  the  land 
where  it  was  placed. 

Under  this  state  of  facts  there  can  be  no  doubt  that  it 
became,  when  erected,  a  part  of  the  land  on  which  it  was 
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ererted,  and  thenceforth  real  and  not  personal  estate  (Smith 
agt.  Benson,  1  Hill,  176;  Miller  agt.  Plumb,  6  Co^v„  665; 
Ford  agt.  (70Z>&,  20  iY.  Y.  R,  344  ;  Murdoch  agt. 
18  2Sr.  r.  -R.,  28;  Snedeker  agt.  Warring,  2  Kern.,  170  ; 
Z>om/  agt.  Jones,  19  N.  Y.  H.,  234.)  It  was  sufficiently  fixed 
to  the  freehold.  (Smith  agt.  Benson,  supra  ;  Goodrich  agt. 
Jones,  2  lfi?Z,  142  j  Bishop  agt.  Bishop,  11  N.  Y.  B.,  123  ; 
Mott  agt.  Palmer,  1  Comst.,  564.) 

There  can  be  no  doubt  that  as  between  vendor  and  ven- 
dee it  would  be  held  to  be  real  estate,  and  pass  by  the  deed 
of  the  laud.  The  same  rule  must  apply  as  between  these 
parties. 

Nothing  occurred  after  the  erection  that  changed  the  prop- 
erty from  real  to  personal.  All  that  the  plaintiff  swears  to 
in  reference  to  his  interview  with  defendant  Reed,  comes  far 
short  of  producing  such  effect.  It  may  be  said  that  it 
shows  an  admission  that  plaintiff  was  entitled  to  pay  for  the 
building.  If  any  admission  is  shown  it  is  not  that  plaintiff 
was  entitled  to  pay  from  defendants,  but  from  their  grant- 
ors, which  was  equivalent  to  a  claim  of  ownership,  as  be- 
tween defendants  and  such  grantors. 

What  the  plaintiff  says  he  told  Luman  Reed  in  regard  to 
his  conversation  with  John  Reed  is  no  evidence  of  such  con- 
versation with  John,  for  he  does  not  testify  that  he  said  it. 

I  am  unable  to  see  any  legal  ground  to  recover,  and  am 
of  the  opinion  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  ordered. 

All  concur,  except  PORTER,  J. 

Reversed. 
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SUPREME  COURT. 
ABEAM  MYERS  agt.  JOSEPH  D.  WHITE. 

A  notice  of  appeal  which  fairly  apprises  the  opposite  party  that  the  damages  are  ex- 
cessive, is  sufficiently  specific  under  section  371  of  the  Code  to  call  upon  such  par- 
ty to  make  an  offer. 

If  such  party  remains  silent,  he  does  so  at  his  peril,  and  if  the  verdict  on  appeal  ia 
reduced  ten  dollars,  the  appellant  is  entitled  to  costs. 

Albany  General  Term,  September,  1868. 

Before  PECKHAM,  INGALLS  and  HOGEBOOM,  Justices. 

BANKER  &  RISING,  for  plaintiff. 
FORSYTH  &  FURSMAN,  for  defendant. 

THIS  was  an  appeal  by  the  plaintiff  from  an  order  of  the 
Rensselaer  county  court,  refusing  to  strike  out  the  costs 
which  had  been  awarded  to  the  defendant. 

The  plaintiff  recovered  a  judgment  before  the  justice, 
December  6,  1866,  for  $99  damages  and  SI  8.65  costs. 

The  defendant  appealed  to  the  county  court,  where,  on 
the  new  trial,  the  plaintiff  recovered  $61.28.  That  part  of 
the  notice  of  appeal  upon  which  the  case  turned  was  as  fol- 
lows: 

"5.  The  defendant  claims  that  the  judgment  should  have 
been  more  favorable  to  him,  in  the  following  particulars : 

That  the  judgment  for  damages  is  for  too  large  a  sum 
and  ought  not  to  have  been  given  for  more  than  $33.33 
damages  with  $5  costs,  instead  of  $18.65,  if  not  so  amend- 
ed should  be  reversed." 

The  plaintiff  did  not  make  any  offer. 

The  order,  allowing  costs  to  the  defendant,  was  affirmed. 

The  opinion  was  given  by  Justice  PECKHAM,  approving 
the  case  of  Fox  agt.  Nellis  (25  How.,  144). 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  PEOPLE  ex  rel.  JAMES  D.  MC- 
CLELLAND agt.  JOSEPH  DOWLING  and  RICHARD  KELLY, 
Justices,  &c. 

It  is  a  well  settled  rule  in  this  state,  that  an  application  for  a  mandamiis,  rests  in  the 
sound  discretion  of  the  court,  which  will  grant  or  refuse  it  according  as  the  issu- 
ing or  withholding  it  will  best  promote  the  ends  of  justice.  And  this  is  so,  not- 
withstanding it  may  appear  that  the  party  applying  is  otherwise  remediless. 

On  an  application  by  the  relaior,  an  attorney  at  law,  for  a  mandamus  to  compel  the 
defendants,  justices  of  the  court  of  special  sessions,  in  the  city  of  New  York,  to 
allow  the  relator  to  practice  in  that  court,  from  which  he  alleged  they  had  debar- 
red him  : 

Held.  1st.  That  a  refusal  to  listen  to  the  relator  in  a  single  case,  cannot  alone  be  re- 
garded as  debarring  him  from  practice  in  that  court,  and  therefore  would  not  jus- 
tify it. 

2nd.  That  the  only  act  of  the  justices  shown,  related  to  but  one  case,  which  was  end- 
ed before  this  proceeding  was  initiated,  and  therefore  his  general  rights  not  being 
affected,  there  was  nothing  pending  in  which  the  relaior  had  any  interest,  which 
could  give  him  a  standing  in  court  to  ask  for  a  mandamus.  And 

3d.  That  this  court  should  hesitate  long,  before  attempting  to  control,  by  mandamus, 
the  action  of  magistrates  who,  even  if  it  be  conceded  that  they  have  exceeded 
the  strict  limit  of  their  authority,  are  acting  for  the  highest  interests  of  the  pro- 
fession and  the  public,  and  deserve  the  greatest  commendation  and  support. 


Special  Term,  July,  1869. 

MOTION  by  the  relator  to  compel  the  defendants  to  permit 
him  to  practice,  as  an  attorney  at  law,  in  the  courts  held  by 
them,  &c. 

CARDOZO,  J.  It  is  very  well  settled  in  this  state  that  a 
mandamus  will  not  issue  when  there  is  another  adequate 
remedy,  but  that  the  converse  of  that  is  not  invariably  true. 
Therefore,  although  except  by  that  writ,  a  party  may  be 
remediless,  that  does  not  necessarily  require  that  it  should 
issue,  but  the  application  for  it  rests  in  the  sound  discretion 
of  the  court,  which  will  grant  or  refuse  it  according  as  the 
issuing  or  withholding  it  will  best  promote  the  ends  of  jus- 
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tice.  Guided  by  these  simple  rules,  there  can  be  no  diffi- 
culty in  disposing  of  this  motion.  It  is  plain  that  a  man- 
damus should  not  issue. 

The  case  fails  to  disclose  any  personal  malevolence  against 
the  relator,  but  very  clearly  shows  that  Mr.  Justice  Dowling 
and  his  associate,  Mr.  Justice  Kelly,  have  long  set  them- 
selves against  a  system  which  has  become  so  notorious  that 
none  of  us  can  shut  our  eyes  to  its  existence — a  system  which 
drives  many  reputable  lawyers  from  courts  which  formerly 
were  graced  by  the  learning  and  character  of  such  men  as 
the  Hoffmans,  the  Grahams,  the  Bradys,  the  Blunts,  the 
Sandfords,  and  the  O'Connors  of  our  profession,  and  which 
should  be  honored  by  their  legitimate  successors,  but  who 
feel  that  the  class  against  whom  the  action  of  the  respond- 
ents is  directed  bring  practice  in  the  criminal  courts  into 
disrepute.  Until  this  shameless  conduct  shall  cease,  and  the 
disreputable  practioners  are  driven  from  among  us,  I  see  no 
safety  for  those  of  the  poorer  class  who  are  charged  with 
crime  before  the  inferior  criminal  tribunals,  unless,  as  I  trust 
will  be  done,  the  legislature  shall  interfere  and  provide  for 
the  employment  by  the  county  of  some  reputable  lawyer  to 
protect  that  unfortunate  class  of  citizens,  just  as  we  now 
protect  the  rights  of  the  rest  of  the  people  of  the  state,  by 
employing  a  public  prosecutor. 

If,  in  effortSjdirected  against  a  system  and  a  class,  to  guard 
the  practice  of  the  profession  against  the  unworthy,  an  in- 
nocent individual  should  occasionally  suffer  temporarily,  it  is 
to  be  deplored,  but  I  should  still  hesitate  very  long  before 
attempting  to  control,  by  mandamus,  the  action  of  magis- 
trates who,  even  if  it  be  conceded  that  they  have  exceeded 
the  strict  limit  of"  their  authority,  are  acting  for  the  highest 
interests  of  the  profession  and  the  public,  and  deserve  the 
greatest  commendation  and  support.  I  think  sound  judic- 
ial discretion  demands  that,  without  passing  upon  the  ques- 
tion of  power  in  the  court  below,  I  should  say  that  I  will 
uot  interfere  by  this  extraordinary  remedy,  believing  that  it 
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is  better  for  the  public  that  some  temporary  inconvenience 
and  loss  should  be  borne,  even  by  a  perfectly  innocent  indi- 
vidual, rather  than  that  purposes  so  worthy  should  be  at  all 
thwarted  by  the  action  of  this  court ;  especially  when  I  can 
say,  as  I  do  to  this  relator,  that  I  have  confidence  that  when 
on  a  proper  occasion  his  rights  are  presented  to  the  magis- 
trates, they  will  be  fully  respected  without  the  necessity  of 
any  interposition  by  this  court. 

That  confidence  I  derive  in  this  instance  not  only  from  the 
reputation  of  the  magistrates,  but  from  the  spirit  pervading 
the  opposition  to  this  motion,  which  displayed  itself,  among 
other  things,  in  the  kindly  invitation  by  the  respondent's 
counsel  to  the  relator,  throughout  the  case,  to  present  a  fur- 
ther affidavit  in  respect  to  the  charge  against  him  by  the 
woman  Hoch.  The  relator,  under  that  invitation,  did  at  a 
late  stage  of  the  proceedings  make  an  affidavit  much  more 
explicit  than  that  which  he  presented  to  Judge  Dowling, 
•  and  exhibiting  the  matter  in  a  different  light  from  that  in 
which  it  first  appeared  ;  and  I  do  not  doubt  that  if  he  had 
originally  respectfully  presented  that  to  the  magistrate,  it 
would  have  been  regarded  as  satisfactory. 

When  I  see  such  a  disposition  to  afford  opportunity  to  the 
relator  to  place  himself  aright,  I  think  I  cannot  err  in  say- 
ing that  he  can  safely  trust  the  justice  of  the  magistrates, 
and  that  to  them  he  should  be  remitted. 

These  views  would  dispose  of  the  present  application,  and 
therefore  I  shall  not  consider  the  question  of  the  power 
claimed  to  exist  in  the  court  below,  to  suspend  a  lawyer 
from  practice  temporarily  until  the  charges  against  him  can 
be  reported  to  this  court  for  its  action.  But  there  are 
other  conclusive  reasons  why  this  motion  should  be  denied. 

If  it  be  conceded  that  the  writ  should  go  when  an  attor- 
ney is  debarred  by  a  subordinate  court  without  authority, 
which  is  the  most  that  can  be  claimed,  still  this  application 
should  not  be  granted,  because  a  case  of  debarring  is  not 
made  out.  The  most  that  can  be  pretended  is  that  on  a 


NEW  YORK  PRACTICE  REPORTS.       397 

Matter  of  McClelland  agt.  Dowling. 

single  occasion — in  Wood's  case — the  magistrate  refused  to 
hear  the  relator,  and  that  subsequently  they  stated  that 
they  would  not  allow  him  to  practice  in  that  court.  But 
this  does  not  amount  to  a  debarring  of  the  relator,  and  since 
the  Wood  case,  he  has  had  no  business  in  the  court,  and  has 
made  no  attempt  to  appear  and  practice  there. 

If  it  be  assumed  that  the  court  of  special  sessions  is  only 
a  court  of  record  for  some  purposes,  and  that  all  its  orders 
need  not  be  formally  entered  in  the  minutes  of  its  proceed- 
ings before  they  are  to  be  considered  perfect,  as  to  which  it 
is  not  necessary  to,  and  therefore  I  do  not  express  any  opin- 
ion, still  something  more  than  a  mere  statement  by  the  mag- 
istrates, that  they  would  not,  in  future,  permit  the  relator 
to  practice,  made  when  the  latter  had  no  business  before  the 
court,  demanding  that  he  should  be  heard,  should  appear. 

This  writ  should  not  issue  for  trifling  reasons.  A  refusal 
to  listen  to  the  relator,  in  a  single  case,  cannot  alone  be  re- 
garded as  debarring  him,  and,  therefore,  would  not  justify 
it.  It  might  be  a  mere  ebullition  of  temper,  from  which  no 
human  being  is  exempt,  engendered,  perhaps,  by  some  tem- 
porary circumstance  or  feeling,  for  which  a  writ  of  mandam- 
us would  be  a  very  inappropriate  remedy. 

But  the  conclusive  answer  to  the  application  is  that  the 
only  act  of  the  magistrates  shown,  related  to  but  one  case 
which  was  ended  before  this  proceeding  was  initiated,  and, 
therefore,  his  general  rights  not  being  affected,  there  is  noth- 
intr  pending  in  which  the  relator  has  any  interest  which  can 
give  him  a  standing  in  court  to  ask  for  a  mandamus. 

In  the  absence  of  any  record  evidence  of  an  order  debar- 
rin"1  the  relator,  at  least  a  determined  and  persistent  refusal 
to  hear  him,  upon  proper  demand,  when  business  gave  him 
a  right  to  be  heard,  must  be  shown  before  the  motion  can 
be  successful.  In  other  words  an  illegal  dcbarmcnt  must  be 
shown  either  by  an  order  duly  made  and  entered,  or  by  acts 
(not  mere  words;,  which  practically  work  debarment. 
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Even  if  the  remarks  attributed  to  the  justice  were  made 
by  him,  I  am  not  at  liberty  to  say  that  when  the  relator  du- 
ly, on  some  proper  occasion  when  he  has  business  entitling 
him  to  it,  asks  recognition  of  his  license  to  practice,  it  will 
not  be  accorded  to  him. 

I  have  no  right  to  presume  that  a  magistrate  will  not  per- 
form his  duty,  even  though  he  may  have  hastily  or  thought- 
lessly expressed  himself  as  to  what  his  course  would  be,  at 
a  time  when  he  was  not  called  upon  to  act  judicially.  Un- 
til some  act  towards  putting  into  excution  the  determination 
which  the  respondents  are  alleged  to  have  expressed,  to  ex- 
clude the  relator  from  practice,  has  been  done,  I  must  pre- 
sume that  none  such  will  occur;  and,  if  not,  a  mandamus 
should  not  go  to  oblige  them  to  retract  language  which  they 
may  have  uttered. 

Until  dereliction  from  duty  on  the  part  of  a  magistrate 
clearly  and  positively  appears  by  something  more  solemn 
than  mere  words,  which  may  be  spoken  to-day  and  disre- 
garded to-morrow — something  more  practical  than  a  mere 
declaration  of  an  intent  as  to  the  future,  which  may  be 
formed  now,  and  changed  before  the  time  to  put  it  into  ex- 
ecution arrives — something,  in  respect  to  a  subject  like  the 
present,  at  least  like,  for  instance,  as  I  have  already  said,  a 
determination  to  exclude  the  relator  from  practice,  exhibited 
either  by  an  order  duly  entered,  or  by  persistent  refusals  in 
cases  where  the  relator  was  retained,  and  appeared  and 
claimed  his  rights,  or  by  some  act  of  the  justice  manifesting 
such  a  determination.  I  think  no  case  for  this  extraordinary 
remedy  is  made.  Motion  denied. 
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N.  Y.  SUPERIOR  COURT. 

CHARLES  BATCHELOR,  plaintiff  and  appellant,  agt.  THE 
ALBANY  CITY  INSURANCE  COMPANY,  defendant  and 
respondent. 

Where  on  the  pleadings  and  proofs  of  loss  submitted  by  the  plaintiff,  consisting  of 

•  one  hundred  and  forty-five  items  of  goods  consumed  by  fire,  of  the  alleged  aggre- 
gate value  of  $11,127.24,  and  of  forty -nine  items  of  goods  saved  from  the  fire  but 
damaged  to  the  extent  of  $263,  a  reference,  of  the  action  on  motion,  was  properly 
granted. 

Such  an  account  is  an  essential  element  in  the  cause  of  action,  and  forms  a  part  of 
the  basis  of  the  action ;  for  until  it  is  rendered  no  cause  of  action  exists,  and 
•when  rendered  it  limits  and  controls  the  recovery. 

And  where  it  is  found  and  decided  by  the  special  term,  that  the  account  in  question 
is  a  long  account  within  the  meaning  of  $  271  of  the  Code  ;  that  no  difficult  ques- 
tions of  law  are  involved,  and  the  allegations  of  the  answer  being  insufficient  to 
raise  an  issue  of  fraud,  the  order  of  reference  appealed  from  should  not  be  dis- 
turbed. 

The  rule  laid  down  in  Whittaker  agt  Desfosse  (7  Bostc.,  678),  authorizing  a  reference 
in  actions  involving  the  examination  of  a  long  account,  approved  and  followed — 
which  is  substantially : 

That  it  is  sufficient  if  it  appear  that  the  trial  of  any  one  of  the  issues  will  involve 
the  examination  of  a  long  account,  although  the  determination  of  some  other  issue 
mav  render  it  unnecessary  to  try  the  first  named  issue  at  all ;  that  whether  the 
whole  of  the  issues  shall  be  .referred,  or  the  taking  of  the  account  merely  ;  and 
whether  the  account  shall  be  taken  before  the  trial  of  the  other  issues,  or  after, 
are  matters  in  the  discretion  of  the  court  at  special  term,  to  be  governed  by  the 
particular  circumstances  of  each  case. 

Also,  if  there  is  any  evidence  laid  before  the  court  below,  that  the  examination  of 
a  long  account  will  be  required,  and  that  evidence  is  uncontradicted,  or  if  there 
is  a  conflict  of  proofs  created  by  the  counter  affidavits,  then  the  determination  of 
the  court  below  must  be  held  final  aud  conclusive. 

General  Term,  May,  1869. 

Before  B ARBOUR,  Ch.  J".,  FITHIAN  and  FREEDMAN,  Justices 
THIS  is  an  appeal  from  an  order  made  at  special  term  by 
Justice  JONES,  referring  the  issues  in  the  action  to  a  referee 
to  hear  and  determine  the  same,  for  the  reason  that  the  trial 
of  the  action  involves  the  examination  of  a  long  account 
within  the  meaning  of  §  271  of  the  Code.  The  opinion  giv- 
en at  special  term  is  as  follows : 
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JONES,  J.  One  of  the  questions  arising  on  this  motion, 
and  indeed  the  main  one,  is — do  a  large  number  of  items 
of  goods  destroyed  or  injured  by  a  fire  contained  in  an  ac- 
count required  by  the  policy  to  be  furnished  by  the  assured 
as  a  condition  precedent  to  the  maintenance  of  an  action  on 
the  policy,  constirute,  within  the  meaning  of  the  law  au- 
thorizing a  compulsory  reference,  a  long  account  against  the 
insurance  company,  which  has  insured  a  party  against  loss 
of,  and  damage  to  such  goods? 

Before  proceeding  to  discuss  this  question,  I  may  premise 
that  there  are  several  cases,  and  among  them  the  case  of 
Freeman  agt.  The  Atlantic  Mutual  Insurance  Company  (13 
Abb.  Rep.,  124),  the  reasoning  and  dicta  in  which  tend  to  a 
negative  answer  of  the  question ;  but  in  none  of  the  cases 
is  the  question  distinctly  met  and  decided. 

Indeed,  after  a  review  of  all  the  cases,  I  have  come  to  the 
same  conclusion  to  which  the  late  learned  and  experienced 
chief  justice  of  this  court  came  in  the  case  of  McLean  agt. 
East  River  Insurance  Company  (8  Bosiv.  Rep.,  700),  where 
afrer  a  similar  review,  he  concludes  that  what  is  meant  by 
the  terms  li  long  account"  has  never  been  clearly  determined, 
and  without  himself  attempting  to  determine  it,  denies  the 
motion  for  a  reference  on  the  ground  that  a  defence  of  fraud, 
which  ought  to  be  tried  by  a  jury,  was  interposed, 

Neither  shall  I  attempt  to  determine  it,  except  so  far  as  is 
necessary  to  enable  me  to  solve  the  above  inquiry. 

The  agreement  of  insurance  is  substantially,  that  the  in- 
surers will  pay  to  the  insured  the  reasonable  value  of  such 
property  as  shall  be  destroyed,  and  as  to  such  as  shall  be  in- 
jured only,  the  difference  between  its  value  as  injured  and 
its  value  as  uninjured.  Upon  a  loss  occurring  the  insurer 
becomes  indebted  to  the  assured  in  the  amount  of  such  val- 
ue, and  such  difference.  I  am  unable  to  perceive  why  such 
an  indebtedness  does  not  constitute  an  account  as  well  as  an 
indebtedness  for  the  value  of  goods  sold  and  delivered,  when 
no  price  has  been  agreed  on,  or  for  the  difference  between 
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the  contract  price  of  goods  and  their  market  value,  when 
goods  are  bargained  and  sold,  but  acceptance  refused  by  the 
vendee,  which  latter  indebtedness  is  conceded  to  constitute 
an  account. 

The  mode  in  which  the  indebtedness  for  such  value  and 
difference  arises  cannot  make  any  difference,  whether  it  is 
by  an  express  or  implied  agreement  to  pay,  arising  out  of 
or  made  on  a  purchase,  or  an  express  agreement  to  pay  in 
the  event  of  a  certain  contingency  happening. 

This  suit  is  not  to  recover  damages  as  such  for  thfe  breach, 
of  a  contract ;  but  is  brought  on  the  contract  to  recover  a 
liquidated  demand  arising  thereunder. 

In  some  cases  it  is  intimated  that  the  account  meant  by 
the  law  is  one  which  forms  the  basis  of  the  action,  and  to 
recover  which  the  action  is  brought. 

I  am  inclined  to  think  this  view  is  not  warranted  by  the 
statute.  But  let  that  pass. 

The  account  here  does  form  a  part  of  the  basis  of  the  ac- 
tion, and  the  action  is  brought  to  recover  the  amount  by  it 
shown  to  be  due. 

The  policy  provides  that  upon  a  loss  or  damage  being  sus- 
tained the  assured  shall  forthwith  give  notice  thereof  uto 
the  company  ;  and  as  soon  thereafter  as  possible,  deliver  in 
&  particular  account  of  such  loss  or  damage,  signed  with  their 
own  hands  and  verified  by  their  oath  or  affirmation,  and 
shall  among  other  things  declare  on  oath,  what  was  the 
whole  value  of  the  subject  insured,  what  was  their  interest 
therein,  when  and  how  the  fire  originated  as  far  as  they 
know  or  believe ;  and  until  such  proof  shall  be  furnished 
the  loss  shall  not  be  deemed  payable ;  and  if  there  shall 
appear  any  fraud  or  false  swearing  the  assured  shall  forfeit 
all  claim  under  this  policy."  The  policy  also  provides  that 
losses  shall  be  paid  sixty  days  after  the  receipt  of  proper 
proof  of  loss. 

Under  these  provisions  the  rendition  of  this  particular  ac- 
count thus  provided  for  becomes  an  essential  element  in  the 
Vox,.  XXXVH.  2« 
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cause  of  action.  Until  it  is  rendered  no  cause  of  action  ex- 
ists ;  and  after  it  is  rendered  it  limits  and  controls  the  re- 
covery. 

No  reason  presents  itself  to  my  mind,  why,  the  particular 
account  thus  called  for  does  not  constitute  an  account  with- 
in the  meaning  of  the  law. 

Two  cases  have  been  brought  to  my  notice  which  it  is 
said,  hold,  that  bills  of  goods  comprising  a  large  number 
of  items  sold  and  delivered  at  the  same  time,  or  a  claim  for 
several  *  items  of  service,  all  performed  at  the  same  time 
does  not  constitute  a  long  account.  If  this  is  settled  law, 
it  of  course  is  as  equally  applicable  to  the  present  case,  as 
to  a  bill  of  goods  sold. 

But  I  apprehend  the  decision  of  the  court  in  those  cases 
is  too  broadly  stated.  The  two  cases  are  Swift  agt.  Wells 
(2  How.  Rep.,  79),  and  Milled  agt.  Hooker  (2  How.  Rep  , 
171).  On  referring  to  them  it  will  be  seen  that  there  was 
but  a  single  transaction  to  be  inquired  into,  and  that  the 
trial  would  not  require  a  separate  examination  in  the  one 
case  of  en  eh  item  of  the  bill  of  goods  either  as  to  the  deliv- 
ery or  value  thereof,  or  in  the  other  of  each  item  of  service, 
as  to  the  performance  or  value  thereof. 

The  court  therefore  properly  held  that  under  such  circum- 
stances an  examination  of  a  long  account  was  not  involved. 
Although  the  general  language  ascribed  by  the  reporter  to 
the  learned  judges  seems  to  go  further;  yet  that  general 
language  is  controlled  by  the  facts  of  the  case. 

It  is  evident  from  these  cases,  that  there  are  cases  where 
a  large  number  of  items  will  not  require  the  examination  of 
a  long  account;  but  it  is  also  evident  that  there  are  other 
cases  where  a  large  number  of  items,  say,  fifty,  although  of 
goods  sold  at  the  same  time,  will  involve  such  examination, 
e.g.,  when  no  price  is  agreed  on,  and  the  inquiry  involves 
an  examination  into  the  value  of  each  item  by  itself.  If  the 
gales  were  made  on  as  many  different  days  as  there  are  items, 
it  would  not  be  questioned  but  that  the  examination  of  a 
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long  account  would  be  involved,  although  there  was  no  dis- 
pute except  as  to  the  value.  It  is  difficult  to  perceive  how 
the  fact  of  the  sale  of  all  the  items  at  the  same  time,  changes 
the  character  of  the  examination  as  to  value. 

I  have  arrived  at  the  conclusion  that  the  account  in  ques- 
tion is  a  long  account,  within  the  meaning  of  the  law. 

From  an  examination  of  the  answer,  I  think  no  difficult 
questions  of  law  are  involved,  nor  are  the  allegations  suffic- 
ient to  raise  an  issue  of  fraud. 

I  think  the  motion  should  be  granted. 

Motion  granted  with  $10  costs  to  the  defendant,  to  abide 
the  event,  and  cause  referred  to  John  J.  Townsend,  Esq.,  to 
hear  and  determine. 

WEEKS  and  FORSTER,  attorneys  and  counsel  for  plain- 
tiff,    appellant. 

I.  The  trial  of  the  issues  will  not  require  the  examination 
of  a  long  account  or  of  any  account  in  the  sense  in  which 
that  word  is  used  in  the  section  of  the  Code  which  author- 
izes a  reference  in  certain  cases. 

To  constitute  an  account  in  the  sense  of  that  section, 
there  must  be  both  debit  and  credit  items.  (5  Bosic.,  236; 
Van  Eensselaer  agt.  Jeicett,  6  Hill,  373 ;  6  Wend.,  503 ;  25 
Wend.,  6S7;  Silmser  agt.  Eedfield,  19  Wend.,  21.) 

In  McMaster  agt.  Booth  (4  Hoto.,  428),  Judge  BARCULO 
defines  an  account  to  be  "  a  computation  or  statement  of 
debts  and  credits,  arising  out  of  personal  property  bought 
or  sold,  services  rendered,  materials  furnished,  and  the  use 
of  property  hired  and  returned."  (Keeler  agt.  Poughkeepsie, 
and  S.  P.  P.  E.  Co.,  10  How.,  11.)  "A  commutation  of 
debts  and  credits  between  the  parties,"  is  necessary  to  consti- 
tute an  account.  The  examination  of  numerous  items  of 
damage  does  not  constitute  an  account  between  the  parties 
within  the  meaning  of  that  term.  (Dewey  agt.  Field,  13 
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How. ,  4:38 -j    McCullough   agt.  Brodie,  13  How.,   347;    18 
How.,  213-311 ;    9  Abb.,  436.) 

In  Allentown  R.  R.  Co.  agt.  Johnston,  the  late  chief  justice 
denied  a  motion  for  a  reference  on  the  ground  that  proof  of 
over  300  items  of  stock  subscriptions  and  their  amounts, 
was  not  the  examination  of  a  long  account  under  §  271.  In 
Jencks  agt.  The  Mayor,  &c.,  one  of  the  riot  claims,  his  Hon- 
or Justice  McCuNN  held  that  though  the  plaintiff's  claim  em- 
braced over  2,000  items  covering  twenty-five  sheets  of  fools- 
cap paper,  each  of  which  was  contested,  yet  it  was  not  a 
referable  action.  (See  also,  Ross  agt.  The  Mayor,  &c.,  2  Abb. 
N.  S.,  266 ;  Swift  ngt.Wells,  2  How.,  79  ;  Miller  agt.  HooJc- 
er,  2  Hoiv.,  171 ;  Freeman  agt.  Atlantic  Mut.  Ins.  Co.,  13 
Abb.,  124;  McLean  agt.  East  River  Ins.  Co.,  8  Bosw.,  700; 
Sharp  agt.  The  Mayor,  &c.,  18  How.,  213;  McCullough  agt. 
Brodie,  13  How.,  346.) 

II.  The  requirement  of  the  policy  that  the  assured  should 
deliver  a  particular  account  of  such  loss  and  damage  signed 
and  verified,   &c.,   is  the  ordinary  form  of  policies  of  insur- 
ance.      The  use  of  this  phrase   "particular  account"   does 
not  bring  the  case  within   the   §271    of   the  Code,   as  the 
word  "  account"   is  used  in  the  policy  and  in  $  271  in  two 
entirely  distinct  meanings   which  belong  to  it.      If  this  in- 
genious reasoning  of  the  opinion  at  special  term  is  to  pre- 
vail, all  suits  for  loss  on  policies  of  insurance  are  subject  to 
compulsory  references,  as  in  the  case  of  insurance  on  a  house 
or  a  ship,  the  policy,  by  the  same  words  requires  the  assured 
to  deliver  a,  particular  account  of  such  loss,  &c. 

III.  From  the  examination  of  the  pleadings  it  is  apparent 
that  difficult  questions  of  law  are  involved — the  effect  of  the 
indorsement  on  the  policy,  ''loss,  if  any,  payable  to  Charles 
Batchelor  as  owner,"  which  plaintiff  claims  entitles  him  to 
recover  in  his  own  right  under  the  authority  of  Solmes  agt. 
Rutgers  Fire  Ins.  Co.  (8  Bostv.,  578),  while  defendants  under 
authority  of  Grosvenor  agt.  The  Atlantic  Fire  Ins.  Co.    (17 
N.  Y.,  391),  claim  that  they  are  discharged  from  all  liabili- 
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ty;  also  the  questions  of  the  sufficiency  of  the  proof;  the 
conformity  to  the  various  requirements  of  the  policy  ;  in- 
deed, from  the  pleadings  it  is  not  apparent  that  there  is 
likely  to  be  any  very  extensive  examination  even  of  the  many 
items  of  plaintiff's  damage,  but  numerous  and  difficult  ques- 
tions of  law  will  evidently  arise.  There  is  no  affidavit  that 
the  examination  of  any  account  is  involved  in  the  issues. 
(Dednctts  Admrs.  agt.  Richly,  19  Wend.,  108  ;  Cameron  agt. 
Freeman,  10  Abb.,  334 ;  Graham  agt.  Golding,  7  How., 
260.) 

IV.  It  would  appear  that  the  judge  below  overlooked  the 
separate  defense  contained  in  the  fifth  clause  of  the  answer, 
which  clearly  alleges  falsehood    in  the  policy  and   in  the 
proofs  of  loss,  which  is  certainly  fraud. 

V.  The  plaintiff  is  entitled  to  have  these  issues  tried  by 
a  jury,  and  these  questions  of   law  decided  by  the  judge 
presiding  at  such  jury  trial,  and  the  judge  below  had  no 
power  to  order  a  compulsory  reference  against  plaintiff's  op- 
position.      The  order  should    therefore  be  reversed,  with 
costs.     (Dickenson  agt.  Mitchell,  19  Abb.,  286  ;    Harris  agt. 
Metdj  16  Abb.,  257  ;    Goodyear  agt.  Brooks,  4  Eobt.,  6S2.) 

BARNEY,  BUTLER  &  PARSONS,  attorneys  and  counsel  for 
defendants,  respondents. 

I.  It  has  been  held  in  this  class  of  cases  that  such  an  or- 
der is  not  appealable.  The  decision  of  such  a  motion  rests 
in  the  discretion  of  the  judge  at  special  term.  (INGRAHAM, 
J.,  Ubsdell  agt.  Root,  I  Hilton,  173,  general  term;  citing, 
Gray  agt.  Fox,  1  Code  Rep.  N.  S.,  334 ;  Bryan  agt.  Bren- 
non,  7  How.  P.  R.,  359  ;  Dean  agt.  Empire  State  Mut.  Ins. 
Co.,  9  id.,  69  ;  Smith  agt.  Dodd,  3  E.  I).  Smith,  348.  See 
also,  Sands  agt.  Harvey,  19  Abb.,  248 ;  Hatch  agt.  Wolf, 
30  How.  P.  R.,  65 ;  McLean  agt.  The  East  River  Ins.  Co., 
10  Bosw.,  701.) 
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II.  On  the  merits  of  the  motion   it  seems  difficult  to  add 
anything  to  the  well-considered  and  elaborate  opinion  of  the 
learned  judge  who  decided  the  motion  at  special  term;  but 
we  remark 

1.  It  will  not  be  disputed  that  this  is  an  action  arising 
on  contract ; 

2.  That  the  trial  of  the  issues  of  fact  will  require  the  ex- 
amination of  a  long  account  or  list  of  items,  and  as  to  the 
value  of  each  item  ; 

3.  That  the  investigation  will  not  require  the  decision  of 
any  difficult  questions  of  law. 

III.  There  appears  to  be  but  two  generic  issues  involved 
in  the  pleadings ;   all  other  questions  appear  to  be  collateral 
to  those. 

1.  As  to  the  real  ownership  of  the  property  claimed  to 
be  covered  by  the  policy. 

2.  The  question  as  to  the  amount  and  value  of  the  prop- 
erty lost. 

IV.  Those  issues  depend  upon  questions  of  fact ;    there 
are  no  difficult  questions  of  law  involved;    and  the  principal 
inquiry  of  fact  evidently  is  as  to  the  loss  and  value  of  numer- 
ous items  of  merchandise ;    and  the  defendants  have  a  right 
to  extend  the  inquiry  as  to  value  to  every  item  claimed  to 
be  lost  or  damaged. 

1.  The  judge  at  special  term  determined  the  question  as 
to  whether  a  long  account  was  involved,  and  the  appellate 
court  will  not  review  such  a  decision.  (Hatch  agt.  Wolf,  30 
Hoiv.,  69,  and  cases  cited ;  see  also,  cases  cited  under  first 
point.) 

V.  There  is  a  wide  difference  between  the  Revised  Stat- 
utes and  the  Code  in  respect  to  references.      By  the  former 
only  cases  "founded  on  contract,"  could  be  referred  (2  E.  S., 
vol.  2,  p.  480,  '3d.  ed).      Under  the  Code  any  action  may  be 
referred  if  the  "  trial  of  an  issue  of  fact  require  the  exam- 
ination of  a  long  account  on  either  side."     (Code,  $  271.) 
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1.  Even  where  the  action  or  defense  is  founded  on  a  fraud 
it  may  be  referred.     (Sheldon  agt.  Wood,  3  Sand.,  739 ;  Mc- 
Mahon  agt.  Allen,  10  How.,  384.) 

2.  In  the  case  of  Dean  agt.  TAe  Empire  State  Mutual  Ins. 
Co.   (9  How.,  69),  where  the  answer  distinctly  set  up  fraud 
on  the  part  of  the  plaintiff,   by  which  the  insurance  was 
claimed    to   be  void;    the  Albany  general  term,  WATSON, 
WRIGHT  and  HARRIS,  J.J.,  held,  that  as  the  investigation  of 
a  long  account  was  involved,  the  case  was  referable,  and, 

3.  Held,  further,  that  in  such  a  case  the  order  at  special 
term  was  not  appealable. 

VI.  This  action  was  brought  on  a  contract.     By  the  terms 
of  that  contract  it  is  expressly  provided  that  it  the  insured 
shall  do  or  neglect  to  do  certain  things,  the  contract  is  vio- 
lated and  becomes  void.     Now,  to  aver  the  doing  or  neglect 
to  do  those  things  as  is  done  in  the  answer,   amounts  in  law 
simply  to  an  averment  of  a  breach  of  the  contract.     Fraud 
is  not  laid  as  a  defense  independent  of  the  contract ;   it  does 
not  create  the  defense,  that  grows  out  of  the  contract ;   that 
the  acts  and  omissions  charged  might  amount  to  a  fraud  if 
so  prosecuted,  does  not  affect  the  question  here. 

1.  The  case  of  McLean  agt.  The  East  River  Ins.  Co.  (10 
Bosw.,  700),  chiefly  relied  upon  by  plaintiff's  counsel   at 
special  term,  seems  to  be  hardly  authority  here  for  this  case, 

a.  It  was  a  special  term  case. 

6.  It  does  not  show  what  facts  the  defense  was  based  up- 
on, but  merely  says  the  defense  was  fraud. 

c.  It  is  based  evidently  upon  theories  prevailing  before 
the  Code ;  the  principal  case  it  quotes  being  in  25  Wend.; 
and, 

2.  It  distinctly  holds  that  such  orders  are  discretionary, 
and  not  appealable. 

VII.  The  appeal  should  be  dismissed,   or  the  order  made 
at  special  term  should  be  affirmed. 

By  the  court,  FREEDMAN,  J.  The  appellant  insists  that  this 
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is  not  a  case  in  which  a  reference  can  be  ordered  against  hia 
objection.  It  is  indeed  strange  to  find  that,  notwithstanding 
the  books  are  full  of  cases  in  which  the  question  of  the  pow- 
er of  the  court  to  order  a  compulsory  reference  has  been  dis- 
cussed, and  an  attempt  made  to  solve  and  settle  it,  it  has 
never,  either  before  or  since  the  Code,  been  clearly  and  dis- 
tinctly determined  what  constitutes  a  long  account  within 
the  meaning  of  the  law.  A  review  of  the  adjudged  cases 
usually  cited  upon  this  point,  as  well  as  the  history  of  legis- 
lation upon  the  same  subject  since  the  first  publication  of 
the  Revised  Statutes,  will  be  found  highly  interesting.  I 
shall  omit,  however,  to  discuss  the  question  in  its  constitu- 
tional aspect,  as  this  point  has  neither  been  argued  nor  raised 
in  the  case  under  consideration.  At  the  time  of  the  publi- 
cation of  the  Revised  Statutes  in  1S29,  section  39  of  the 
statute,  authorizing  a  reference  in  certain  cases,  read  as  fol- 
lows: 

tl  SEC.  39.  Whenever  a  cause  shall  be  at  issue  in  any  court 
of  record,  and  it  shall  appear  that  the  trial  of  the  same  will 
require  the  examination  of  a  long  account,  on  either  side, 
such  court  may,  on  the  application  of  either  party,  or  with 
out  such  application,  order  such  cause  to  be  referred  to  three 
impartial  and  competent  persons." 

The  next  section  of  the  same  statute  provided  for  the  ap- 
pointment of  referees,  as  follows : 

"  SEC.  40.  If  the  parties  agree  on  three  persons  as  refer- 
ees, such  persons  shall  be  appointed  by  the  court  ;  if  they 
disagree,  each  party  shall  be  entitled  to  name  one,  and  the 
court  shall  appoint  the  persons  so  nominated,  if  they  are 
free  from  all  exceptions,  and  such  other  person  as  the  court 
shall  designate." 

Section  4(5  prescribed  that  all  the  referees  must  meet  to- 
gether and  hear  all  the  proofs  and  allegations  of  the  parties 
together,  but  a  report  of  any  two  of  them  shall  be  valid. 

By  chapter  499  of  laws  of  1836  it  was  enacted  that  in 
any  cause  which  may  be  referred  to  referees,  it  shall  be  the 
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duty  of  the  court  or  judge  ordering  the  reference,  with  the 
consent  of  the  parties,  to  appoint  such  one  person  as  sole 
referee  therein  as  may  be  agreed  on  by  said  parties. 

With  the  exception  of  this  single  change  the  statute  re- 
mained unaltered  as  above  until  1845;  and  so  far  from  re- 
restricting  the  power  of  reference  to  matters  of  account 
alone,  did  not  even  confine  it  to  actions  arising  ex  contractu. 
In  practice,  however,  the  courts  seem  to  have  confined  it  to 
such  actions.  In  Thomas  agt.  Reab.  (6  Wend.,  503),  deci- 
ded in  1830,  which  was  an  action  for  the  recovery  of  dam- 
ages for  breaches  of  various  covenants,  SUTHERLAND.  J., 
held,  "  It  may  well  be  that  the  trial  of  a  cause  in  an  action 
of  covenant  may  require  the  examination  of  a  long  account, 
but  this  is  not  such  case." 

Silmser  agt.  Eedfield  (19  Wend.,  21),  decided  in  1S37,  de- 
cides simply  that  actions  of  tort  are  not  referable,  although 
it  is  true  NELSON,  Ch.  J.,  gives  it  as  his  opinion  that  the 
statute  only  applies  to  cases  where  accounts,  in  the  common 
acceptation  of  that  term,  may  exist,  and  require  examina- 
tion. 

The  case  of  Levy  agt.  The  Brooklyn  Fire  Insurance  Co. 
(25  Wend.,  687),  decided  1841,  involved  charges  against  the 
plaintiff:  (1)  That  he  had  fraudulently  caused  the  confla- 
gration by  which  the  property  insured  was  injured,  and  (2) 
that  in  making  up  his  statement  of  loss  he  had  fraudulently 
over-estimated  the  amount  of  his  loss ;  and  for  these  rea- 
sons the  chief  justice  said  that,  icithout  attempting  to  lay 
doivn  any  general  rule  as  to  the  reference  of  actions  on  poli- 
cies of  insurance,  he  was  of  the  opinion  that  in  a  case  invol- 
ving such  serious  charges  a  party  was  entitled  to  the  benefit 
of  a  trial  before  a  court  and  jury. 

In  Van  Ecnssclacr  agt.  Jewett  (6  Hill,  373),  decided  1844, 
which  was  an  action  for  the  recovery  of  nine  year's  rent, 
BRONSON,  J.,  vacated  the  order  of  reference  upon  the  ground 
that  the  defendants  rested  their  entire  defense  on  the  ground 
that  they  were  never  liable  for  any  rent,  arid  that  for  this 
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reason  no  account  between  the  parties,  in  the  ordinary  ac- 
ceptation of  the  term,  was  involved. 

The  foregoing  cases,  and  a  report  consisting  of  less  than 
three  lines  of  the  case  of  Parker  agt.  Snell  (10  Wend.,  577), 
to  the  effect  that  the  court  refused  to  refer  the  cause,  be- 
cause there  were  but  four  items  in  the  account,  constitute 
the  groundwork  upon  which  the  claim  has  since  been  found- 
ed, that  not  only  must  there  be  a  long  account,  but  that  it 
must  be  a  mutual  account  between  the  parties;  although 
the  fact,  that  the  statute  did  not  restrict  the  power  of  ref- 
erence to  actions  arising  ex  contractu,  was  distinctly  recog- 
nized by  COWEN,  J.,  in  Lee  agt.  Tillotson  (24  Wend.,  338), 
decided  1840. 

By  chapter  163  of  laws  of  1845  the  statute  was  changed, 
however,  so  as  to  apply  only  to  "  causes  founded  upon  con- 
tract" in  which  the  trial,  or  the  assessment  of  damages,  will 
require  the  examination  of  a  long  account  on  either  side. 
After  the  statute  had  been  thus  amended,  but  before  the 
passage  of  the  Code,  the  following  two  cases  were  decided, 
without  reference,  however,  to  the  change  introduced  by  the 
act  of  LS45,  to  wit :  Swift  agt.Wells  (2  How.,  79),  and  Mil- 
ler agt.  Hooker  (2  How.,  171).  In  the  first-named  of  said 
cases,  which  is  constantly  cited  in  support  of  the  theory 
therein  advanced  by  BRONSON,  Ch.  J.,  that  one  bill  of  goods, 
containing  fifty  different  items,  delivered  at  the  same  time, 
is  in  fact  but  one  item,  the  gross  amount  of  the  bill  was 
agreed  upon  at  the  time  of  sale,  the  defendant  had  no  set- 
off  of  any  kind,  and  the  only  question  raised  was  as  to  pay- 
ment ;  and  in  the  second  case,  it  was  held,  upon  the  author- 
ity of  the  preceding  case,  simply  that  an  action  founded  up- 
on one  bill  of  lading  containing  eleven  items  did  not  require 
the  examination  of  a  long  account. 

Section  226  of  the  Code  as  passed  in  1848,  and  section 
271  of  the  amendatory  act  of  1849,  conferred  authority  up- 
on the  court  to  direct  a  compulsory  reference  in  any  case, 
among  others,  where  the  trial  shall  require  the  examination 
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of  a  long  account  on  either  side,  and  this  power  the  courts 
have  retained  ever  since.  It  will  be  seen  that  section  271 
of  the  Code  is  again  made  broader  in  its  terms  than  the  pro- 
visions of  the  Revised  Statutes,  as  amended  in  1845.  The 
latter  provided  for  the  appointment  of  referees  in  actions 
founded  on  contract  only,  while  the  Code  authorizes  a  refer- 
ence in  all  actions  whatever  involving  the  examination  of  a 
long  account,  and  it  has  consequently  been  held  by  this 
court,  in  Sheldon  agt.  Wood  (3  Sandf.,  739),  with  the  con- 
currence of  the  entire  court,  that  the  court  has  power  to 
order  a  reference  in  actions  sounding  in  tort,  where  the  trial 
of  the  issues  of  fact  does  require  the  examination  of  a  long 
account. 

The  cases  under  the  Code,  which,  upon  a  mere  inspection, 
may  appear  to  have  been  differently  decided,  will  be  found 
on  careful  examination  to  contain  peculiar  features  and  to 
rest  upon  peculiar.  facts,  and  that  the  question  actually  de- 
cided in  them  is  to  the  effect  only,  and  goes  no  further  than 
that  the  examination  of  a  long  account  within  the  meaning 
of  section  271  is  not  involved  therein,  but  that  they  do  not 
determine  what  is  such  account.  They  are,  therefore,  not 
in  conflict  with  the  decision  of  Sheldon  agt.  Wood,  supra. 

In  the  same  manner,  it  will  be  found  that  in  several  ca- 
ses arising  on  contract,  a  reference  has  been  refused,  either 
because  the  account  involved  therein  was  not  sufficiently 
long  to  warrant  a  reference,  or  because  the  examination  of 
the  account  was  not  directly  involved  therein;  but  this 
class  of  cases  also  fails  to  establish  a  rule  by  which  it  could 
be  determined  what  does  constitute  a  long  account,  and  ac- 
cording to  which  a  decision  of  the  court  below  upon  this 
point  could  be  reviewed  at  the  general  term. 

The  most  important  cases  in  which  a  reference  has  been 
denied  are  :  • 

McMaster  agt,  Sooth  (4  Uow.y  428),  decided  in  1S50. 
This  case  simply  decides  that  an  action  of  negligence  cannot 
be  referred,  notwithstanding  BAKCULO,  J.,  in  making  the  de- 
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cision,  adopts  as  the  basis  for  it  the  language  of  NELSOX,  Ch. 
J.,  in  Silmser  agt.  Redfield,  supra. 

Draper  agt.  Day  (11  How.,  439),  that  an  action  to  set 
aside  an  assignment  for  the  benefit  of  creditors,  on  the  ground 
of  fraud,  is  not  referaole. 

Dewey  agt.  Field  (13  How.,  437),  was  an  action  against 
the  sheriff  for  the  recovery  of  damages  for  a  false  return  to 
an  execution. 

McCullough  agt.  Brodie  (13  How.,  347 ;  6  Duer.,  659), 
was  an  action  for  damages  for  false  representations. 

Sharp  agt.  The  Mayor,  &c.,  of  New  York  (18  How.,  213), 
affirmed  on  appeal  (31  Barb.,  578),  was  an  action  for  dama- 
ges lor  a  misrepresentation,  and  the  affidavit  upon  which  the 
order  of  reference  was  granted  was  clearly  insufficient,  for 
the  reason  that  it  merely  recited  that  the  trial  of  the  action 
would  occupy  a  long  time,  and  that  a  number  of  separate  and 
distinct  facts  would  have  to  be  proved  -by  a  large  number 
of  witnesses. 

The  case  of  Eoss  agt.  The  Mayor,  &c.  (33  How.,  164),  de- 
cides only  that  in  an  action  brought  to  recover  damages  not 
arising  out  of  contract,  a  reference  cannot  be  ordered,  even 
though  the  items  of  damage,  which  are  to  be  examined,  be 
ever  so  numerous. 

In  Stevenson  agt.  Buxton  (37  Barb.,  13  j  15  Abb.,  352),  it 
was  held  that  in  an  action  for  specific  performance,  where 
the  fact  that  the  defendant  never  had  title,  and  was  not  and 
never  had  been  able  to  specifically  perform,  is  set  up  in  the 
answer,  and  is  proved  on  the  trial  at  special  term,  a  com- 
pulsory reference  cannot  be  ordered  to  assess  the  damages, 
but  the  case  should  be  sent  to  the  circuit  for  trial. 

In  Dielcenson  agt.  Mitchell  (19  Abb.,  286),  five  items  in 
plaintiff's  bill  of  particulars  were  held  not  to  be  sufficient 
to  constitute  a  long  account. 

Harris  agt.  Mead  (16  Abb.,  257),  was  an  action  for  plnmb- 
ing-work.  Substantially  there  were  but  two  items,  and  five 
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items  of  extras  of  trifling  amount,  with  one  exception.  The 
case  simply  held  it  not  to  be  "a  case  for  a  reference." 

The  case  of  Goodyear  agt.  Brooks  (4  Robt.,  682),  turns 
upon  the  peculiar  issues  raised  by  the  pleadings. 

In  Cameron  agt.  Freeman  (18  How.,  310),  it  was  held,  at 
special  term,  that  a  reference  against  the  will  of  the  parties 
cannot  be  ordered,  unless  the  issues  in  the  action  involve 
directly,  and  not  merely  incidentally,  the  examination  of  a 
long  account.  Several  other  similar  cases  may  be  found, 
which  hold,  without  denying  the  power  of  the  court,  that 
it  is  improper  to  refer  a  case,  where  it  may  oecome  only  col- 
laterally important  to  examine  into  a  long  account,  but  these 
I  cannot  stop  to  consider. 

In  the  following  cases  among  others  a  reference  was  ord- 
ered upon  the  ground  that  the  examination  of  a  long  ac- 
count was  involved. 

In  Masterson  agt.  Hoivell  (10  Alb.,  IIS),  it  was  held,  by 
HILTON,  J.,  that  an  action  to  recover  compensation  for  in- 
dorsing, for  defendant's  accommodation,  notes  exceeding 
twenty*  in  number,  is  properly  referable  as  requiring  the  ex- 
amination of  a  long  account. 

In  Jackson  agt.  De  Forrest  (14  How.,  81),  a  receiver  was 
appointed  and  reference  ordered  upon  the  court's  own  mo- 
tion to  determine  the  whole  issue. 

In  Atoctia  agt.  Garcia  (15  Abb.,  303),  being  an  action  to 
recover  the  value  of  board  and  lodging,  MONELL,  J.,  ordered 
a  reference,  notwithstanding  the  complaint  contained  allega- 
tions of  fraud,  which  constituted  a  ground  of  arrest,  and 
the  defendant  had  been  arrested  thereon. 

In  Hatch  agt.  Wolf  (30  How.,  65),  which  was  an  action 
to  recover  damages  for  a  breach  of  covenant  to  keep  prem- 
ises in  good  and  tenantable  repair,  the  court  of  common 
pleas,  at  general  term,  upheld  the  order  of  reference. 

DALY,  F.  J.  in  delivering  the  opinion  of  the  court,  held: 
That  the  order  directing  a  reference  upon  the  ground  that 
the  action  required  the  examination  of  a  long  account,  is  not 
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an  order  affecting  the  merits,  or  which  involves  a  substantial 
right,  and  is  not  appealable  (citing  Dean  agt.  Empire  Mut. 
Ins.  Co.,  9  How.,  69;  Bryan  agt.  Brennan,  7  How.,  359; 
Ubsdell  agt.  Hoot,  7  Hilt.,  173) ;  and  if  the  action  is  one,  in 
which  a  reference  may  be  ordered,  the  order  of  the  judge  at 
the  special  term,  whether  the  examination  of  along  account 
is  or  is  not  involved,  is  not  one  which  the  court  will  reverse 
on  appeal.  (Citing  Smith  agt.  Dodd,  3  E.  D.  Smith,  348 ; 
Kennedy  agt.  Hilton,  1  Hilton,  546.) 

In  Mills  agt.  Thursby  (11  How.,  113,  No.  1),  a  general 
reference  was  ordered,  although  the  examination  of  an  ac- 
count formed  only  a  principal  part  of  the  issue.  MITCHELL, 
J.,  held  that,  although  the  question  of  partnership  or  no 
partnership,  alone,  is  a  proper  one  to  be  decided  by  a  jury ; 
yet  where  it  is  so  connected  with  the  accounts  of  the  firm 
as  to  require  an  examination  of  them,  the  cause  should  be 
referred. 

That  an  action  upon  a  policy  of  insurance  may  be  referred, 
if  it  involves  the  examination  of  a  long  account,  has  been  dis- 
tinctly held  in  Samble  agt.  The  Mechanics'  Fire  Insurance 
Company  (1  Hall,  560). 

In  Lewis  agt.  The  Irving  Fire  Insurance  Company,  and 
Same  agt.  The  Fulton  Fire  Insurance  Company  (15  Abb.,  303, 
note],  SCRUGHAM,  J.,  granted  the  motions  to  refer,  although 
the  answer  not  only  denied  that  the  plaintiffs  lost  by  the 
fire  the  goods  claimed  to  have  been  lost,  but  charged  fraud 
upon  the  plaintiffs  in  making  claim  for  more  goods  than  they 
lost,  &c. 

In  Dean  and  wife  agt.  The  Empire  State  Mutual  Insurance 
Company  (9  How.,  69),  being  an  action  upon  two  policies  of 
insurance,  executed  by  the  defendants  to  Mrs.  Dean,  it  was 
held  by  WATSON,  WRIGHT  and  HARRIS,  J.  J.,  that,  although 
the  answer  contained  not  only  a  denial  of  the  value  of  the 
property,  and  of  Mrs.  Dean's  ownership,  but  also  an  aver- 
ment that  part  of  the  property  belonged  to  Noah  S.  Dean, 
and  that  he  had  made,  in  the  application  for  insurance,  false 
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and  fraudulent  statements,  which  rendered  the  policies  void, 
the  court,  at  special  term,  having  decided,  however,  that 
the  action  involved  the  examination  of  a  long  account,  it 
was  referable,  and  that  the  decision  of  the  special  term 
ought  not  to  be  reviewed  upon  appeal. 

Finally,  it  should  not  be  overlooked  that  several  sections 
of  the  Code  refer  to  different  kinds  of  account.  Section 
158,  in  prescribing  the  manner  of  pleading  an  account,  re- 
fers to  an  account  and  a  "  further  account"  generally.  Sect- 
ion 95,  in  prescribing  that,  in  an  action  brought  to  recover 
a  balance  of  an  account,  the  cause  of  action  shall  be  deemed 
to  have  accrued  from  the  time  of  the  last  item  proved  in 
the  account  on  either  side,  expressly  limits  the  operation  of 
the  section  to  u  mutual,  open  and  current  accounts,  where 
there  have  been  reciprocal  demands  between  the  parties;" 
while  section  271  applies  to  any  kind  of  an  account  which 
may  exist  on  either  side,  provided  it  is  a  long  one.  The 
cases  of  Peck  agt.  United  States  and  Liverpool  Mail  Steam- 
ship Co.  (5  Bostc.,  226),  Green  agt.  Ames  (14  N.  Y.>  225), 
and  Hdllock  agt.  Losee  (1  Sandf.,  220),  have  reference  only 
to  the  account  defined  by  section  95. 

Therefore,  in  view  of  the  fact  that  a  review  of  all  the  ca- 
ses bearing  upon  the  point  under  consideration  and  a  com- 
parison of  the  decisions  therein  made  with  the  facts  of  each 
case,  discloses  not  only  the  inexpediency,  but  the  almost  ut- 
ter impossibility  of  supplying  the  want  of  a  statutory  defi- 
nition of  the  term  "long  account  on  either  side,"  by  a  judic- 
ial construction  to  be  followed  in  all  future  cases,  I  shall 
not  attempt  to  determine  the  meaning  of  these  words,  but 
will  content  myself  to  decide  the  case  under  consideration  in 
accordance  with  the  rule  laid  down  in  Whittdker  agt.  DCS- 
fosse  (7  Bosw.,  678),  by  five  of  the  judges  of  this  court,  sit- 
tino-  in  general  term.  In  this  case  the  language  of  Justice 
EDMONDS,  in  Gray  agt.  Fox  (1  Code  R.,  N.  S.,  334),  was 
criticised  as  an  extreme  view  of  one  side  of  the  question, 
and  the  remark  of  Justice  DEAN,  in  Kecler  agt.  The  Pough- 
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Jcecpsie  Plank  Road  Co.  (10  How.,  11),  as  an  unwarranted 
limitation  of  the  power  to  refer  on  the  other  hand,  and  held 
that  it  is  sufficient  if  it  appear  that  the  trial  of  any  one  of 
the  issues  will  involve  the  examination  of  a  long  account, 
although  the  determination  of  some  other  issue  may  render 
it  unnecessary  to  try  the  first-named  issue  at  all ;  that  wheth- 
er the  whole  of  the  issues  shall  be  referred,  or  the  taking  of 
the  account  merely,  and  whether  the  account  shall  be  taken 
before  the  trial  of  the  other  issues,  or  after,  are  matters  in 
the  discretion  of  the  court,  at  the  special  or  trial  term,  to 
be  governed  by  the  particular  circumstances  of  each  case ; 
and  it  was  consequently  further  held  in  the  last-named  case, 
that  if  there  is  any  evidence  laid  before  the  court  below, 
that  the  examination  of  a  long  account  will  be  required, 
and  that  evidence  is  uncontradicted,  or  if  there  is  a  conflict 
of  proofs  created  by  counter  affidavits,  then  the  determina- 
tion of  the  court  below  nrist  be  held  final  and  conclusive, 
and  this  is  the  meaning  and  intent  of  the  cases. 

In  the  present  case  the  motion  for  a  reference  was  made 
and  heard  on  the  pleadings,  and  proofs  of  loss  submitted  by 
the  plaintiff.  The  proofs  of  loss  consist  of  one  hundred  and 
forty-five  items  of  goods  consumed  by  fire,  of  the  alleged 
a fro-re^ate  value  of  eleven  thousand  one  hundred  and  twenty- 

C"*?3        G  » 

seven  dollars  and  twenty-four  cents,  and  of  forty-nine  items 
of  goods  saved  from  the  fire,  but  damaged  to  the  extent  of 
two  hundred  and  sixty-three  dollars.  This  particular  ac- 
count of  such  loss  and  damage,  the  plaintiff  was,  by  the 
terms  of  his  policy,  bound  to  render  to  the  company,  and 
the  policy  provided  further  that  the  amount  of  the  loss  or 
damage  shall  be  paid  sixty  days  after  the  receipt  of  said  ac- 
count. This  particular  account,  therefore,  as  has  been  truly 
said  by  the  learned  justice  who  ordered  the  reference,  is  an 
essential  element  in  the  cause  of  action,  and  forms  a  part  of 
the  basis  of  the  action  ;  for,  until  it  is  rendered  no  cause  of 
action  exists,  and,  when  rendered,  it  limits  and  controls  the 
recovery;  and  the  said  justice,  upon  the  proofs  before  him, 
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having  found  and  decided  that  the  account  in  question  is  a 
long  account,  within  the  meaning  of  section  271,  that  no 
difficult  questions  of  law  are  involved,  and  the  allegations 
of  the  answer  being  insufficient  to  raise  an  issue  of  fraud, 
the  order  appealed  from  should  not  be  disturbed.  I  will 
conclude  by  stating  that  I  did  not  fail  to  examine  the  cases 
of  McLean  agt.  The  Hast  River  Ins.  Co.  (8  Bosw.,  700),  and 
Freeman  agt.  The  Atlantic  Ins.  Co.  (13  Abb.,  124),  but  that 
my  views  have  not  been  changed  thereby.  In  the  first- 
named  of  these  cases,  a  reference  was  refused  at  the  special 
term  on  the  sole  ground  that  part  of  the  defense  was  fraud 
on  the  part  of  the  insured  ;  and  I  must  assume  that  the 
fraud  was  charged  and  averred  in  such  form  as  to  compel  a 
determination  of  the  question  on  the  trial  upon  the  evidence 
given  in  support  of  it.  In  the  case  last  referred  to  the  court, 
at  general  term,  it  seems,  did  not  deny  the  power  of  the  jus- 
tice at  special  term  to  order  a  reference  in  that  particular 
case  5  but  simply  held,  ''As  the  whole  defense  in  this  case 
rests  upon  the  alleged  fraud  of  the  plaintiff,  in  not  putting 
the  goods  on  board,  and  also  that  the  vessel  was  intention- 
ally wrecked,  and  as  both  issues  involved  directly  a  charge 
of  fraud,  we  do  not  think  the  case  should  have  been  referred; 
such  questions  are  properly  to  be  tried  by  a  jury." 

The  order  appealed  from  should  be  affirmed  with  ten  dol- 
lars costs, 

BARBOUR,  Ch.  J.  —  I  concur. 

FITHIAN,  J.  —  I  concur. 
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SUPREME  COURT. 
GEORGE  N.  MILLS  agt.  DIANA  C.  LEWIS. 

An  instrument  cannot  be  reformed  on  the  ground  of  mistake  by  one  of  the  parties  to 
it.  It  must  be  a  case  of  mutual  mistake  by  both  parties,  •where  there  is  no  ques- 
tion of  fraud  involved,  to  authorize  a  reformation  of  the  alleged  mistake. 

Thus,  where  the  plaintiff  specially  authorized  his  agent  to  sell  a  colt,which  belonged 
to  the  plaintiff,  to  the  defendant,  and  to  take  in  payment  therefor,  a  mortgage 
which  the  defendant  owned,  provided  the  defendant  would  guarantee  the  pay- 
ment of  the  mortgage  ;  and  on  negotiation  befveeu  the  agent  and  the  defendant, 
the  latter  refused  to  guarantee  the  payment  of  the  mortgage,  bnt  would  guarantee 
its  collection  only,  which  the  agent  consented  to  take  ;  and  on  drawing  the  assign- 
ment of  the  mortgage  by  the  scrivener  of  the  defendant,  instead  of  drawing  it 
with  a  guarantee  of  collection,  he  drew  it  with  a  guarantee  of  payment,  and  the 
defendant  executed  it  without  reading  it.  and  it  having  been  delivered  to  the 
plaintiff  without  notice  of  any  mistake  having  occurred  on  the  part  of  the  defen- 
dant,and  being  such  a  guarantee  as  he  requred,  he  thereupon  delivered  to  the  de- 
fendant the  colt. 

He  Id,  in  an  action  on  the  guarantee  by  the  plaintiff,  that  this  not  being  a  case  of 
mutual  mistake,  and  the  plaintiff  being  free  from  any  imputation  of  fraud,  and 
the  mistake  happening  through  the  scrivener  of  the  defendant, the  result  was  that 
there  never  was  a  meeting  of  the  minds  of  the  parties  as  to  the  sale  ;  and  it  wa« 
competent  for  the  defendant  to  return  the  colt  and  rescind  the  contract,  which  was 
the  only  relief  to  which  she  was  entitled  ;  and  the  defendant  not  having  done 
this,  judgment  must  be  ordered  for  the  plaintiff  for  t^ie  amount  due  upon  the 
mortgage  and  interest 

Jefferson  Special  Term,  March,  1869. 

THIS  action  was  brought  on  defendant's  assignment  and 
guarantee  of  a  real  estate  mortgage,executed  by  one  Asel  Spi- 
cer  and  wife  to  defendant,  to  secure  a  portion  of  the  pur- 
chase price  of  certain  premises. 

A  bond  was  executed  by  Spicer  and  delivered  by  him, 
with  the  mortgage  to  the  defendant.  Her  assignment  and 
guarantee  to  the  plaintiff  were  in  writing  and  in  the  fol- 
lowing words : 

"  For  and  in  consideration  of  the  sum  of  sixty  dollars  to 
me  in  hand  paid,  I  hereby  sell  and  transfer  the  within  mort- 
gage to  George  N.  Mills  of  Hounsfield,  and  guarantee  the 
payment  of  the  same  with  interest." 
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There  was  no  assignment  or  delivery  to  plaintiff  of 
the  accompanying  bond  nor  proof  given  on  the  trial  of  its 
loss. 

One  Rufus  W.  Baldwin,  the  agent  of  the  plaintiff,  nego- 
tiated the  sale  of  a  horse  in  exchange  for  the  mortgage  un- 
der instructions  from  plaintiff,  not  to  make  the  exchange, 
unless  the  defendant  would  guarantee  the  payment  of  the 
mortgage.  This  the  defendant  refused  to  do,  but  finally 
agreed  with  Baldwin  to  make  the  exchange  and  guarantee 
the  collection  of  the  mortgage.  One  O.  H.  Rundell,  was 
employed  to  draw  the  assignment  and  guarantee  of  collection, 
but  by  mistake,  Rundell  drew  a  guarantee  of  payment,  in- 
stead of  collection  of  vthe  mortgage,  and  the  defendant  ex- 
ecuted the  same  and  delivered  the  mortgage  to  the  agent 
Baldwin. 

The  mistake  was  known  to  Baldwin  at  the  time  of  its 
delivery,  but  the  defendant  never  knew  of  the  error  until 
after  the  mortgage  had  fallen  due  and  the  commencement 
of  this  action,  but  supposed  the  guarantee  to  be  one  of  col- 
lection instead  of  payment  as  was  her  agreement  with  said 
Baldwin, 

The  defendant  in  her  answer,  alleged  the  mistake  and 
prayed  the  reformation  of  the  guarantee. 

This  action  was  tried  before  Justice  MULLIN,  at  Special 
Term,  in  March,  1869. 

L.  J.  DORWIN,  for  plaintiff. 

I.  The  action  is  upon  the  guarantee  of  the  payment  of 
the  mortgage.     The    mortgage  not 'being  paid,  an  action 
lies — It  is  immaterial  whether  an  action  could  be  maintained 
upon  the  mortgage,  or  whether  there  was  any  bond  or  not. 

II.  There  is  no  pretence  of  any  fraud. 

III.  A  mistake  to  be  available,  must  be  rriutual  between 
the  parties.     The  defendant  claims  a  mistake,  the  plaintiff 
denies  it.     Proof  must  be  made  equivalent  to  an  admission 
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by  plaintiff.     (Story's  Eft.,  §152—3,5,6;  2QWend.,  186;  2  J. 
Ch.,  633 ;  id.,  596  ;  1  Paige,  278). 

There  is  no  proof  whatever  of  any  mistake  on  the  part 
of  the  plaintiff. 

1.  The  assignment  was  drawn  by  the  direction  of  defen- 
dant, in  plaintiffs'  absence,  and  executed  and  sent  to  plain- 
tiff for  his  acceptance  before  he  delivered  the  property. 

2.  The  fact  that  the  defendant  did   not  read  the  assign- 
ment is  no  defense — she  mi^ht  have  read  the  assignment 
when  she  signed  it,  and  she  is  now  estopped  from  contro- 
verting anything  therein  contained.     (Jackson  agt.  Croy,  12 
John.  428). 

ANSON  B.  MOOEE,  and 

JOHN  C.  McCARTra,  for  defendant. 

I.  This  action  is  based  upon  a  written  assignment  and 
guarantee  of  a  mortgage  merely.  There  is  no  proof  of  a 
delivery  of  the  bond  with  the  mortgage,  and  by  the  language 
of  the  assignment  the  bond  was  never  transferred  to  the 
plaintiff.  The  court  will  not  infer  a  delivery,  or  transfer  of 
the  bond,  without  positive  proof ;  and  clearly  not  where  the 
very  assignment  ana  transfer  by  which  title  to  the  mortgage 
is  claimed  do  not  convey  the  bond. 

The  plaintiff  is  not  entitled  to  recover  in  this  action 
because, 

1.  The  bond  is  the  debt,  and  the  mortgage  is  but  an  in- 
cident to  it.     (Martin  agt.  Meulin,  2  Burr,  960  ;  Green  agt. 
Hunt,   I  Johns.,  580 ;  Jackson  agt.  Blodget,  5  Cow.,  202 ; 
Jackson  agt.  Bronson,  19   Johns.,  325;   Wilson  agt.  Troup, 
2  Cow.,  231 ;   Cooper  agt.  King,  17  Abb.,  342). 

2.  There  was  no  transfer  of  the  bond,  and  hence  there 
was  no  transfer  to  the  plaintiff  of  any  debt  against  the  de- 
fendant by  virtue  of  the  mortgage.     The  transfer  was  of  the 
mortgage  only.     (Merritt  agt.  Bartholick,  36  N.Y.  E.,  44). 
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3.  The  transfer  of  the  mortgage  without  the  bond,  which 
is  the  debt,  is  a  nulity,and  no  interest  is  acquired  by  it.  (36 
N.Y.  E.,  44;  4  Johns.,  41 ;  9  Wend.,  80 ;  5  Johns.,  ch.  E., 
570). 

II.  The  plaintiff  authorized  Baldwin  to  make  the  ex- 
change of  the  horse  for  the  mortgage,   Baldwin   was  the 
agent  of   plaintiff  in  the  transaction  and  the  plaintiff  is 
bound  by  his  acts.     Plaintiffs  secret  instructions  to  B.  in  re- 
lation  to  the  kind    of    guarantee  defendant   should   give, 
would  not  bind  her,  unless  communicated  to  her  by  the 
agent  Baldwin.     No  such  communication  was  ever  made  to 
defendant. 

III.  Baldwin,  the  plaintiff's  agent  knew  at  the  time  of 
the  execution  of  the  assignment  and  delivery  of  the  mortgage 
that  the  defendant  intended  -to  guarantee  the  collection  of 
the  mortgage  and  not  its  payment. 

Knowing  that  defendant  had  executed  a  paper,  she  did 
not  intend  to  give,  and  had  refused  to  execute  ;  and  know- 
ing the  same  had  been  executed  through  inadvertance  and 
mistake ;  he  retains  the  instrument  and  purposely  deceived 
her,  thereby  perpertrating  a  gross  fraud  upon  her.  The 
knowledge  of  the  agent  was  the  knowledge  of  his  principal — 
the  fraud  was  in  this  case  the  act  of  the  plaintiff.  (Jeffrey 
agt.  Bigelow  and  Tracy,  13  Wend.,  518;  15  Johns.  R ,  44  ; 
21  Wend.,  279;  1  Hill.  E.,  501 ;  17  Barb.,  171;  26  Barb., 
564.) 

IV.  Actual  injustice  has  been  done  the  defendant  in  this 
case,  through  inadvertance  or  mistake ;  and   "  where  it  is 
palpable  that  actual  injustice  has  been  done  through  inad- 
vertance or  mistake  of  counsel,  although  it  arose  from  mis- 
taken apprehension  of  the  law,  the  court  will  feel  bound  to 
restore  the  party,  if  it  can  be  done  without  prejudice  to  the 
rights  of  other  parties,"     (Levy  agt.  Joyce,    1    Bosu:,    622  ; 
Camerron  agt.  Irwin,  5  Hill.,  272;  Leavitt  agt.  Palmer,  3  N. 
Y.,  19). 
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MULLIN,  J.  The  objection  by  the  defendants  counsel,  that 
as  the  bond  to  which  the  mortgage  was  collateral  was  not 
assigned,  the  mortgage  is  of  no  validity,  and  the  defendant 
cannot  be  made  liable  on  a  guarantee  thereof,  was  not  taken 
on  the  trial,  and  cannot  be  insisted  on  now.  The  plaintiff 
might  perhaps  have  shown  that  the  bond  had  been  assigned 
or  that  there  never  in  fact,  was  one  executed.  It  is  enough 
to  know  that  he  has  had  no  opportunity  to  be  heard  and  the 
objection  must  be  disregarded. 

There  being  no  fraud  on  the  part  of  the  plaintiff  or  of 
Baldwin,  and  there  being  no  motive  which  could  induce  the 
scrivener  who  drew  the  assignment  and  guarantee  to  prac- 
tice a  fraud  on  the  defendant,  I  think  the  only  ground  for 
relief,  if  there  is  any,  is  on  the  ground  of  mistake  inadvert- 
ance  or  surprise.  I  think  upon  the  proofs  before  me,  it  is 
satisfactorily  established  that  the  defendant  did  not  intend 
to  execute  a  guarantee  of  payment,  nor  did  she  know  at  the 
time  she  executed  the  paper  drawn  by  Mr.  Rundell,  that  it 
was  not  a  guarantee  of  collection.  So  far  as  the  defendant 
is  concerned  therefore,  a  clear  case  of  mistake  is  made 
out. 

But  it  is  well  settled  that  the  mistake  of  one  of  the  par- 
ties to  a  contract  is  not  enough  to  authorize  the  court  to 
reform  it;  it  must  be  the  mutual  mistake  of  both  parties. 
(Nevins  agt.  Dunlap,  33  N.  Y.,  676;  Botsford  agt.  McLean, 
42  Barb.,  455).  A  new  trial  was  granted  by  the  special 
term  in  this  case,  and  on  the  second  trial  it  was  proved  that 
the  defendants  perpetrated  a  gross  fraud  on  the  plaintiff,  in 
reference  to  the  notes  sought  to  be  reformed,  and  the  notes 
were  decreed  to  be  reformed  according  to  the  prayer  of  the 
complaint,  (Same  agt.  Same,  45  Barb.,  478 ;  Kent  agt. 
Manchester,  29  Barb.,  595;  Story's  Eq.,  §  155,  160.) 

The  impoitant  question  in  this  case  then  is,  was  there  a 
mistake  on  the  part  of  the  plaintiff  in  reference  to  the  kind 
of  guarantee  which  the  defendant  was  to  give"?  or  did  he 
know  when  he  received  the  assignment  arid  guarantee  that 
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it  was  not  the  instrument  that  the  defendant  had  agreed 
and  intended  to  give. 

Personally,  the  plaintiff  had  no  negotiation  with  the  de- 
fendant concerning  the  trade.  He  had  authorized  his  agent 
to  exchange  the  colt  for  the  mortgage  with  the  defendant'8 
guarantee  of  payment.  It  does  not  appear  that  Baldwin 
ever  communicated  to  him  the  refusal  of  defendant  to  give 
the  guarantee  required  or  the  offer  to  give  a  guarantee  of 
collection  only.  When  the  guarantee  of  payment  was 
handed  him  by  Baldwin,  he  did  not  know  of  any  intention 
on  the  part  of  the  defendant  to  give  a  guarantee  of  collec- 
tion. There  was  therefore,  no  knowledge  on  the  part  of 
the  plaintiff  of  any  mistake ;  on  the  other  hand,  the  defen- 
dant had  sent  to  him  the  guarantee  he  required,  and  it  was 
in  conformity  with  the  Bargain  as  he  understood  it  to  be, 
and  intended  it  should  be  made. 

Unless  therefore,  the  knowledge  of  Baldwin,  that  the  de- 
fendant did  not  mean  to  give  a  guarantee  of  payment,  binds 
the  plaintiff,  there  was  no  such  mutual  mistake  as  entitles 
the  defendant  to  relief. 

It  is  necessary,  in  order  to  determine  this  question,  to  as 
certain  precisely  the  relation  which  B.  occupied  to  the  par- 
ties in  effecting  the  trade. 

The  plaintiff  and  B.  are  the  only  persons  who  speak  as  to 
the  interview  between  them,  when  plaintiff  informed  B.  of 
the  terms  on  which  he  would  sell  the  colt.  We  must  look 
to  their  evidence  for  the  powers,  if  any,  given  B.  to  act  for 
plaintiff. 

The  plaintiff  says :  *'  I  told  B,  I  would  trade  horse  for 
$75,  arid  I  would  take  the  mortgage,  if  he  would  make  it 
$75,  and  Mrs.  Lewis  should  guarantee  payment  instead  of 
collection  ;  that  I  would  take  it  on  no  other  condition  ;  I 
would  not  be  bothered  collecting  it ;  when  it  came  due,  I 
would  call  on  her.  He  (B.)  said,  he  thought  he  could  make 
the  trade."  On  cross  examination  he  says :  "  1  told  B.  how 
I  would  trade,  I  did  not  direct  him  to  carry  the  proposition 
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to   any   one.     He    said  he    thought    he   could  make   the 
trade." 

Baldwin  testifies  :  tfl  was  acting  for  both  parties  in  mak- 
ing the  trade,  I  made  trade  for  mortgage;  I  bought  mort- 
gage for  Mills,  had  talk  with  plaintiff  before  going  to  see 
defendant  about  this  trade;  plaintiff  first  suggested  the  trade 
to  me;  plaintiffs  proposition  was  for  me  to  sell  colt  to  them 
(meaning  defendants  family);  as  they  had  no  horse,  and  he 
would  take  the  mortgage  if  she  would  guarantee  it;  I  told 
him  I  did  not  think  mortgage  good  for  anything.  He  said 
he  did  not  care,  he  would  take  it  if  she  would  gaurantee  it 
and  pay  the  difference.  I  told  him  I  would  see  her  and  I  did. 
Think  plaintiff  talked  of  guarantee  of  payment  or  collection 
but  cannot  tell  which  he  said.  Talked  generally  about  guar- 
anteeing. Plaintiff  talked  of  guaranteeing  the  mortgage, 
sometimes  the  payment — sometimes  the  collection,  plaintiff 
wanted  me  to  aid  him  in  selling  the  horse." 

Baldwin's  recollections  as  to  the  kind  of  guarantee  plain- 
tiff required,  is  not  clear — plaintiff  swears  positively,  he 
told  B.  he  must  have  a  guarantee  of  payment,  and  if  B's 
opinion  that  the  mortgage  was  good  for  nothing  was  correct, 
the  probability  is,  that  plaintiff  required,  as  he  swears  he 
did,  a  guarantee  of  payment.  It  would  be  difficult  to  find 
a  reason  for  his  taking  such  a  mortgage  with  a  guarantee  of 
collection.  For  these  reasons  I  have  found  as  matter  of  fact 
that  plaintiff  instructed  B.  that  he  would  not  take  the  mort- 
gage, unless  payment  was  guaranteed. 

What  under  these  circumstances  and  upon  this  evidence 
was  the  power  conferred  by  plaintiff  on  Baldwin  ? 

The  plaintiff  had  fixed  the  price  at  either  $75  or  $85  and 
it  is  not  certain  which  nor  is  it  material.  He  had  agreed  to 
accept  the  morgnge  and  had  designated  the  guarantee  he 
must  have.  He  made  it  a  condition  of  the  trade,  that  he 
should  have  the  use  of  the  horse  for  a  while  after  the  com- 
pletion of  the  trade. 
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Baldwin,  if  he  is  to  be  treated  as  agent  of  the  plaintiff, 
was  acting  under  special  instructions — authorized  to  com- 
plete a  sale  upon  terms  specifically  defined.  All  that  B.  had 
to  do  was  to  carry  the  plaintiff's  proposition  to  the  defendant 
and  if  accepted,  the  sale  was  complete.  If  not  accepted, 
then  the  power  of  B.  to  sell  the  horse  was  terminated. 
There  was  no  discretion  whatever,  vested  in  B. 

When  therefore,  the  defendant  refused  to  give  the  guar- 
antee of  payment,  the  power  of  the  agent  terminated.  If 
the  defendant  proposed  new  and  different  terms,  it  was  the 
duty  of  the  agent  to  submit  those  terms  to  the  plaintiff"  for 
acceptance  or  rejection,  and  until  accepted  there  could  be 
no  bargain  made  that  bound  the  plaintiff.  It  would  seem 
from  the  evidence  of  the  witnesses  that  B.  did  not  inform 
the  defendant  that  she  must  give  a  guarantee  of  payment,or 
plaintiff  would  not  trade,  on  the  contrary,  it  would  seem  to 
have  been  left  discretionary  with  the  defendant  to  give 
whichever  form  of  guarantee  she  should  deem  proper,  and 
she  elected  to  give  one  of  collection  and  so  informed  the 
agent.  He  was  present  when  the  instructions  were  given 
for  drawing  the  guarantee,  and  when  it  was  drawn  and 
signed  he  received  it  as,  an<5  supposed  it  to  be,  a  guarantee 
of  collection. 

B.  was  a  special  agent  acting  under  specific  instructions, 
and  it  was  the  duty  of  the  defendant  to  ascertain  the  nature 
and  extent  of  the  authority,  and  she  dealt  with  him  there- 
fore at  the  peril  of  having  the  agents  contract  repudiated  if 
it  turned  out  that  he  had  exceeded  his  powers.  (Story  on 
Agency,  §  126,  l'27,and  notes^Paley  on  Agency,202  and  notes; 
Batty  agt.  Carswell,  2  J.  7?.,  48;  Nixon  a^t.  Palmer,  4  Sold., 
398 ;  Scott  agt.  McGrath,  1  Barb.,  53). 

I  do  not  think  the  plaintiff  would  have  been  bound  by 
the  acceptance  by  the  agent  (if  B.  can  be  considered  as 
guch)  of  a  guarantee  of  collection  if  one  had  been  given  to 
him,  unless  the  principal  had  accepted  it  when  offered  to 
him.  The  guarantee  offered,  was  the  one  he  required — he 
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accepted  it  without  notice  of  any  mistake  on  the  part  of  the 
defendant,  and  there  clearly  was  none  on  his  own  part.  This 
not  being  a  case  of  mutual  mistake,  and  the  plaintiff  being 
free  from  any  imputation  of  fraud,  the  question  is,  is  the 
defendant  entitled  to  any  relief,  and  if  any,  to  what  kind 
and  measure  of  relief  is  she  entitled. 

That  she  has  executed  an  obligation  that  she  did  not  in- 
tend to  execute  is  established.  But  it  was  through  the 
mistake  of  her  agent,  the  scrivner,  that  the  wrong  was  done 
her;  the  plaintiff  got  only  what  he  required  to  be  given  and 
B.  was  not  authorized  to  accept  anything  else.  The  result 
then  is,  that  there  never  was  a  meeting  of  the  minds  of  the 
parties  as  to  the  sale,  and  it  was  competent  for  the  defendant 
to  return  the  colt  and  rescind  the  contract,  and  this  wras,  I 
apprehend,  the  only  relief  to  which  she  is  entitled. 

There  is  no  ground  laid  by  the  proofs  for  reforming  the 
instrument,  and  the  defendant  has  not  done  that  which  alone 
can  entitle  her  to  rescind  the  contract.  She  cannot  retain 
the  horse  and  defeat  a  recovery,  on  the  ground  of  mistake, 
on  an  obligation  made  and  delivered  by  herself  in  payment 
of  the  horse,  and  which  is  the^indentical  obligation  that 
plaintiff  required  to  be  delivered^  to  him. 

I  therefore,  order  judgment  for  the  plaintiff  for  the 
amount  remaining  due  on  the  mortgage  and  interest,  but  not 
until  the  guarantee  is  properly  stamped,  which  the  plaiutifl 
is  permitted  to  do. 
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SUPREME  COURT. 

THE  PEOPLE,  ex  ret,  THE  TOWN  OF  SCHAGHTICOKE    agt. 
THE  TROY  AND  BOSTON  RAILROAD  COMPANY. 


A  railroad  company,  organized  under  the  general  statute  of  the  state  (1850),  is  re- 
quired, in  cross ing  a  highway,  to  restore  the  highway  thus  crossed  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  impair  its  usefulness. 

And  where  it  becomes  necessary,  in  crossing  a  highway,  that  a  bridge  should  be 
built  over  the  railroad  to  restore  the  highway  to  its  usefulness,  tlie  railroad  com- 
pany are  bound  to  build  the  bridge  and  continue  it  in  repair,  as  long  as  the  high- 
way exists,  and  the  corporation  is  allowed  to  enjoy  the  lawful  exercise  of  its 
franchise. 

The  mere  abandonment  of  the  railroad  and  tlu  removal  of  id  tract,  and  it>  entire  dit- 
use  is  not  enough  to  deprive  the  railroad  company  of  the  privileges  of  its  franchise 
or  to  absolve  it  from  maintaining  and  keeping  in  repair  such  bridge. 

A  mandamus  is  the  proper  remedy   to   compel  the   railroad   company  to   keep  and 

maintain  the  bridge  in  proper  repair. 


Albany  Special  Term,  June,  1869. 

THE  Albany  and  Northern  railroad  company  formerly 
built  and  used  and  occupied  a  portion  of  its  road  across  and 
under  the  public  highway,  leading  from  the  village  of 
Schaghticoke  to  the  south  in  said  town  of  Scluighticoke. 

The  railroad  on  its  surface  was  forty-five  feet  below  the 
surface  of  the  highway  at  the  place  of  said  crossing,  and 
the  company  built  a  bridge  across  said  railroad  track,  for 
the  use  of  the  travelling  public. 

The  title  to  the  railroad  was  subsequently  transferred  to 
the  Albany  and  Vermont  railroad  company,  and  afterwards 
the  Troy  and  Boston  railroad  company,  became  the  assignee 
of  all  the  right  title  and  interest  before  held  by  the  Albany 
and  Vermont  railroad  company.  The  track  of  the  road  has 
been  demolished  arid  disused  for  railroad  purposes,  since 
September,  I860.  The  bridge  was  kept  up  until  about  one 
year  aco,  when  it  became  dangerous  and  was  taken  down 
and  removed  by  the  superintendent  of  the  Troy  and  Boston 
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railroad  company  as  is  claimed  by  this  corporation,without 
any  authority  from  its  officers. 

The  relator  now  moves  for  an  order  that  a  peremptory 
mandamus  issue  against  the  company,  commanding  them 
to  rebuild,  maintain  and  keep  in  repair  the  bridge  in 
question. 

A.  J.  PARKER  and  FRANCIS  RISING,  for  relator. 
W.  A.  BEACH,  contra. 

MILLER,  J.  The  Albany  Northern  Railroad  Company, was 
organized  under  the  general  railroad  act  of  1850, (chap.  140). 
Section  24  of  the  act  in  question,  provides  that  whenever  a 
track  of  a  railroad  shall  cross  a  highway,  &c.,  such  high- 
way, &c.,  may  be  carried  under  or  over  the  track  as  may  be 
found  most  expedient.  Authority  is  also  conferred  by  sec- 
tion 28,  subdivision  5  of  said  act  tf  to  construct  their  road 
across,  along  or  upon  "  any  highway,  &c.,  tl  which  the  route 
of  its  road  shall  intersect  or  touch,  but  the  company  shall 
restore  the"  highway,  &c.,  ''thus  intersected  or  touched  to 
its  former  state,  or  to  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness.  The  twenty-fourth  section  referred 
to  gives  authority  to  cross  the  highway  .either  under  or  over 
the  track,  and  makes  provision  lor  the  taking  of  additional 
land  in  cases  where  a  change  of  the  line  of  the  highway  is 
necessary.  While  this  section  applies  generally  to  cases 
where  the  road  crosses  a  highway,  either  over  or  under 
the  highway,  it  does  not  in  my  opinion  prevent  the 
application  of  the  fifth  subdivision  of  the  28th  section 
to  all  such  cases,  as  well  as  others,  which  are  clearly 
embraced  within  the  provisions  of  section  24.  Section  28 
confers  directly  upon  railroad  corporations  certain  powers 
with  which  is  the  power  stated  in  the  fifth  subdivision  to 
construct  their  road  across  a  highway.  The  language  in 
general  makes  no  exception,  and  I  think  applies  to  any  and 
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all  cases  where  a  railroad  crosses  a  highway  whether  it  be 
upon  a  grade  or  otherwise. 

Assuming  that  this  is  a  correct  interpretation  of  the  en- 
actment cited  in  this  respect  and  that  it  is  applicable  to  the 
case  at  bar,  the  question  arises  as  to  the  construction  to  be 
placed  upon  the  language  employed  prescribing  the  duty  of 
a  railroad  company,  the  obligation  of  restoring  the  highway 
to  its  former  state  or  to  such  state  as  will  not  unnecessarily 
have  impaired  its  usefulness. 

In  the  case  presented,  it  would  have  been  difficult  if  not 
impossible,  to  restore  the  highway  exactly  to  its  former  con- 
dition, but  by  the  building  of  a  bridge  it  could  be  used  as 
formerly  had  been  done  and  its  usefulness  continued  unim- 
paired, so  long  as  the  bridge  was  kept  in  repair  and  main- 
tained. The  decay  of  the  bridge  or  its  demolition  for  any 
cause  would  necessarily  impair  and  destroy  its  usefulness,  and 
further  reparation  would  be  mdispensible  for  the  accomoda- 
tion  of  the  public. 

The  statute  evidently  intended,  I  think,  something  beyond 
a  mere  temporary  restoration  which  would  endure  but  for  a 
season.  It  meant  a  permanent  restoration, which  would  be 
continued  as  long  as  the  highway  existed  and  the  corporation 
was  allowed  to  enjoy  the  lawful  exercise  of  its  franchise. 

It  does  not  cancel  the  duty  imposed,  or  answer  the  obli- 
gation incurred,  to  restore  the  bridge  for  a  day,  or  a  month, 
or  a  year,  but  it  requires  the  company  to  place  and  to  keep 
the  bridge  in  such  a  condition  as  to  render  it  permanently 
useful.  If  a  mere  nominal  restoration  was  intended,  then  it 
would  be  sufficient  if  it  endured  for  the  briefest  period  of 
time,  and  thus  the  burden  of  supporting  the  bridge  erected 
for  the  use  of  the  company  would  be  imposed  upon  the  tax- 
payers of  the  town,  who  received  no  benefit  and  reaped  no 
advantage  whatever  by  its  construction*. 

Clearly,  this  was  not  the  intention  of  the  legislature,  and 
the  language  employed  was  not  designed  to  make  a  dis-i 
tinction  against  the  public  and  to  impose  upon  them  the 
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duty  and  burden  of  maintaining  a  bridge,  the  erection  of 
which  was  rendered  necessary  for  the  accomodation  of  the 
company  and  which  would  furnish  no  greater  facilities  for 
the  travelling  community  than  the  highway  did  as  it  previ- 
ously existed.  While  the  railroad  act  makes  stringent  pro 
visions  for  the  protection  of  private  property  when  infringed 
upon  and  for  the  erection  and  maintenance  of  fences,  cattle 
guards  and  farm  crossing,  it  does  not  follow  that  the 
omission  to  provide  for  the  maintenance  of  a  bridge  erected 
over  a  crossing  relieves  them  from  the  responsibility  of 
keeping  up  the  bridge  in  accordance  with  the  spirit  of  the 
statute,  and  renders  them  merely  responsible  for  pnvate 
damages  arising  from  their  neglect. 

The  authorities  to  which  we  have  been  referred  on  this 
point  merely  holds  that  the  statutes  protect  the  company  if 
they  comply  with  the  directions  imposed  (25  Wend.,  454; 
27  Barb.,  520).  A  compliance  is  essential,  and  unless  this 
is  done  according  to  a  fair  interpretation  of  the  language  of 
the  statute  and  looking  at  the  intention  of  the  legislature  the 
company  en n not,  I  think,  claim  to  be  exonorated. 

The  obligation  to  keep  the  bridge  in  repair,  is  held  in 
several  authorities  to  be  implied  by  the  authority  given  for 
its  erection  (See  King  agt.  Inhabitants  of  Kent,  13  East,  220; 
Dygert  a^t.  Sclirnck,  23  Wend.,  446;  The  People  agt.  Cooper 
6  Hill,  510  ;  Follett  agt.  The  People,  2  Kern.,  26S ;  Eos. 
Cr.  Ev.  Phil  Eel,  1S40,  297,  29S). 

It  is  a  continuing  condition  co-extensive  with  the  grant 
itself  which  applies  so  long  as  the  company  have  the  right 
to  use  and  enjoy  the  franchise  and  until  it  is  lawfully  re- 
lieved from  the  duty  imposed  by  the  statute  mere  abandon- 
ment of  the  track  and  its  disuse  is  not  enough,  for  this  of  it- 
self, does  not  deprive  the  corporation  of  a  right  to  assert 
its  former  possession  and  a  resumption  of  a  full  enjoyment 
of  all  the  privileges  conferred  ;  the  right  to  use  is  equiva- 
lent to  the  use  and  enjoyment  of  the  privileges  granted,and 
while  it  owns  the  franchise  with  such  a  right  existing  it 
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cannot  relieve  itself  of  the  obligation  which  it  imposed,  and 
is  bound  to  perform  the  condition  upon  which  it  was 
granted.  The  removal  of  the  track  is  not  in  my  opinion  an 
act  which  deprives  the  coporation  of  the  privileges  conferred 
and  the  full  benefit  of  its  use  if  it  chooses,  at  any  time  to 
enjoy  them  or  discharge  it  from  the  duty  assumed  towards 
others  by  the  acceptance  of  the  grant  upon  the  terms  im- 
posed. 

The  company  cannot  incur  a  forfeiture  at  its  own  pleasure 
and  in  disregard  of  the  rights  of  others.  (See  The  People  agt. 
Tlw  Albany  and  Vermont  JR.  E.  Co.,  24  N.  Y.,  261. 

I  think  that  the  motion  is  properly  made  in  the  form  in 
which  it  is  no\\  presented,  and  the  right  being  clear  and  no 
other  specific  legal  remedy  existing,  it  is  a  proper  case  for 
a  madamus. 

Nor  is  it  an  objection  to  granting  a  writ  of  mandamus 
that  a  party  is  liable  to  indictment  and  may  be  punished 
criminally  for  omitting  to  do  the  act  to  compel  the  per- 
formance of  which  the  writ  is  sought  (10  Wend.,  395, 
397). 

A  peremptory  mandamus  must  therefore  issue,  but  as  the 
question  involved  is  important  if  the  respondent  desires  to 
appeal,  there  should  be  a  stay  of  proceedings  for  that  pur- 
pose. 
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COURT  OF  APPEALS. 

THE    COMMERCIAL  BANK    OF    CLYDE,  appellant  agt.   THE 
MARINE  BANK,  respondent. 

A  bank  receiving  from  another  bank,  notes,  bills,  &.C.,  for  collection,  obtains  no  bet- 
ter titleto  them  or  their  proceeds,  than  the  remitting  bank  had,  unless  it  becomes 
a.  purchaser  for  value,  without  notice  of  any  defect  ^if  title. 

The  receiving  bank  is  not  a  purchaser  for  value,  by  reason  merely  of  its  having  a 
balance  against  the  remitting  bank  for  which  it  had  refrained  from  drawing,  in  re- 
liance upon  a  course  of  dealings  between  the  banks  to  collect  notes  for  each  other, 
each  keeping  an  open  account  of  such  collections,  treating  all  the  paper  sent  for 
collection  as  the  property  of  the  other,  and  drawing  upon  the  proceeds  for  balances 
at.  pleasure. 

The  distinction  in  reference  to  a  change  of  title  to  snch  paper  is  this  :  If  the  receiv- 
ing bank  is  at  liberty,  in  pursuance  of  the  general  arrangement  between  it  and 
the  remitting  bank,  to  credit  the  paper  on  receiving  it,  and  does  so,  to  form  a  fund 
upon  which  the  remitting  bank  is  entitled  to  draw  immediately,  then  the  owner- 
ship of  the  paper  and  its  proceeds  as  between  the  banks,  is  in  the  receiving  bank, 
bnt  where  the  paper  is  transmitted  to  the  receiving  bank /or  collection  merely,  and 
is  to  be  credited  to  the  remitting  bank  when  received  by  the  receiving  bank,  then 
the  title  does  not  pass  to  the  receiving  bank. 

January  Term,  1867. 

PARKER,  J.  The  plaintiff  is  a  corporation  doing  business 
at  Clyde,  in  this  state,  and  the  defendant  is  also  a  corpora- 
tion doing  business  at  Milwaukee,  Wisconsin. 

In  April,  18G7,  Miller,  Powell  &  Co.,  drew  a  draft  on  one 
Crocker,  of  Milwaukee,  for  $411.96,  payable  at  sixty  days, 
to  the  order  of  the  plaintiff,  and  delivered  it  for  value 
to  the  plaintiff.  The  plaintiff  indorsed  and  sent  said  draft 
to  John  R.  Lee  &  Co.,  who  were  bankers  at  Buffalo,  for  col- 
lection, and  on  the  llth  of  April,  Lee  &  Co.,  indorsed  and 
sent  it  to  the  defendant  for  collection. 

On  the  14th  of  May,  1857,  Lee  &  Co.  failed,  and  have 
ever  since  been  insolvent. 

The  defendant  and  Lee  &  Co.  had  each  been,  from  about 
the  1st  of  April,  1856,  to  the  14th  of  May,  1857,  the  com- 
mercial and  banking  correspondents  and  agents  of  the 
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other,  and  during  that  time  had  done  business,  each  for  the 
other,  in  the  collection  ol  drafts  and  commercial  paper,  and 
otherwise.  It  was  their  usage  and  custom  to  receive  and 
collect  drafts  and  notes,  and  to  credit,  each  to  the  other,  the 
proceeds  of  such  drafts  and  notes  when  collected,  deducting 
therefrom  the  charges  and  expenses  of  collection.  Accounts 
current  were  exchanged  from  time  to  time  between  them 
and  settlements  made  in  accordance  with  such  custom  and 
usage. 

The  draft  in  question  was  received  by  the  defendant  on 
the  13th,  and  accepted  by  Crocker  on  the  14th  of  April, 
1857. 

Between  the  14th  of  April  and  the  14th  of  May,  the  de- 
fendant, in  the  usual  course  of  business,  sent  to  Lee  &  Co., 
for  collection,  a  certificate  ot  deposit,  issued  by  the  Inter- 
national Bank  of  Buffalo,  for  $200,  and  a  check  drawn  on 
said  bank  for  $63.25,  both  of  which  were  collected  by  Lee 
&  Co.,  and  placed  to  the  credit  of  defendant  j  and  they  also 
collected  between  those  dates  a  draft,which  had  in  like  man- 
ner been  previously  sent  them  for  collection,  for  $175,  which 
was  also  placed  to  the  defendant's  credit.  And  between 
those  dates  the  defendant  had  collected  and  placed  to  the 
credit  of  Lee  &  Co.,  paper  forwarded  by  them,  in 'the 
usual  course  of  business,  for  collection,  to  the  amount  of 
$200. 

On  the  3d  day  of  June,  1857,  the  defendant  collected  the 
said  Crocker  draft  of  the  drawer,  and  credited  the  amount 
of  such  collection,  less  one  per  cent,  charges  (being  $407. 85), 
to  Lee  &  Co.  On  the  day  before  the  payment  of  the  draft, 
Lee  &  Co.  were  indebted  to  the  defendants  in  the  sum  of 
$743.70,  leaving  a  balance,  after  deducting  the  proceeds  of 
the  draft,  of  $65.85.  On  the  9th  of  June,  defendant  col- 
lected a  draft — which  it  had  received  from  Lee  &  Co.,  for 
collection,  as  usual — the  net  proceeds  of  which,  amounting 
to  $67.47,  after  paying  a  portion  thereof  which  was  claimed 
by  a  third  party,  was  placed  to  the  credit  of  Lee  &  Co.  On 

You  XXXVII."  28 
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this  latter  day  the  plaintiff  gave  defendant  notice  of  its 
claim  to,  and  demanded  payment  of,  the  proceeds  of  the 
Crocker  draft,  and  defendant  refused  to  pay  the  proceeds,  or 
any  part  thereof,  to  the  plaintiff. 

Evidence  was  given  tending  to  show,  that  after  the  mid- 
dle of  March,  the  defendant  did  not  intend  to  allow  much 
balance  in  the  hands  of  Lee  &  Co.,  beyond  what  paper  de- 
fendant had  from  them  about  to  mature,  though,  both  be- 
fore and  after  April  14th,  paper  was  sent  to  them  in  order 
to  supply  a  fund  on  which  defendant  might  draw  for  such 
small  amounts  as  were  occasionally  called  from  Buffalo;  also 
that  paper  was  sent  and  the  prior  balance  allowed  to  remain 
after  the  14th  of  April,  on  the  faith  of  the  Crocker  draft 
(which  defendant  believed  to  belong  to  Lee  &  Co.)  and  the 
other  paper,  and  for  the  other  reason  above  stated. 

Upon  the  trial,  the  plaintiff  asked  the  court  to  charge  the 
jury  that,  unless  the  defendant  gave  Lee  &  Co.  some  new 
credit,  or  made  advances,  or  parted  with  some  value,  on  the 
credit  of  the  Crocker  draft,  the  plaintiff  was  entitled  to  re- 
cover, which  was  refused.  And  the  jury  were  instructed, 
that  if  the  defendant  had  transmitted  any  paper  to  Lee  & 
Co.  between  the  14th  of  April  and  the  14th  of  May,  on  the 
faith  of  the  Crocker  draft,  or  if  it  delayed  drawing  the 
amount  due  it,  by  reason  of  having  this  draft,  the  plaintiff 
was  riot  entitled  to  recover  j  and  that  upon  the  evidence  the 
defendant  was  entitled  to  a  verdict:  and  thereupon  the 
court  directed  a  verdict  for  the  defendant. 

Without  reference  to  the  question  whether  this  judgment 
could  stand  upon  the  decisions  of  the  supreme  court  of  the 
United  States,  it  is  clear  that  it  is  not  supported  oy  the  de- 
cisions of  the  courts  of  this  state. 

It  may  be  remarked  that  it  is  not  so  certain  that  the  de- 
fendant transmited  any  paper  to  Lee  &  Co.  for  collection, on 
the  credit  of  the  draft  in  question,  as  to  authorize  the  court 
to  assume  it  as  a  fact  against  the  consent  of  the  plaintiff. 
But  there  is  no  pretence  that  paper  to  the  whole  amount  of 
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the  proceeds  of  the  draft  was  so  sent ;  and  even  if  the  fact 
were  admitted  that  the  paper  claimed  to  have  been  so  sent 
was  sent  upon  the  credit  of  the  draft ;  and  if,  as  matter  of 
law,  it  be  admitted  that  defendant  had  the  right  to  retain, 
from  the  proceeds,  an  amount  equal  to  the  amount  of  paper 
so  sent  and  collected,  still  the  plaintiff  was  entitled  to  re- 
cover the  difference  between  the  amount  of  the  proceeds  of 
the  draft  and  the  amount  of  paper  so  sent  arid  collected. 

Under  the  decisions  of  this  court,  the  defendant  could 
not  hold  any  portion  ot  such  proceeds  to  satisfy  balances 
which  it  had  suffered  to  lie  in  the  hands  of  Lee  &  Co.  on 
the  credit  of  the  draft. 

This  was  very  distinctly  held  in  McBride  agt.  The  Farm- 
ers Bank,  (26  U.  S.  R,  450).  The  doctrine  of  that  case  is, 
that  a  bank  receiving  from  another,  notes  for  collection,  ob- 
tains no  better  title  to  them,  or  their  proceeds,  than  the  re- 
mitting bank  had,  unless  it  becomes  a  purchaser  for  value 
without  notice  of  any  defect  of  title  ;  and  that  it  is  not  a 
purchaser  for  value,  by  reason  of  its  having  a  balance  against 
the  remitting  bank  for  which  it  had  refrained  from  drawing, 
in  reliance  upon  a  course  of  dealings  between  the  banks  to 
collect  notes  for  each  other,  each  keeping  an  open  account 
of  such  collections,  treating  all  the  paper  sent  for  collection 
as  the  property  of  the  other,  and  drawing  upon  the  proceeds 
for  balances  at  pleasure. 

It  is  to  be  observed  that  the  course  of  dealings  between 
Lee  &  Co.,  and  the  defendant  did  not  authorize  either  to 
draw  upon  the  other  for  the  amounts  of  the  paper  sent,  un- 
til collected  ;  the  proceeds,  after  deducting  the  charges  for 
collection  were  alone  credited,  and  no  notes  or  drafts  ever 
entered  into  their  accounts,  until  collected.  There  is  then, 
no  ground  for  saying  that  the  draft  in  question  ever  belonged 
to  the  defendant.  It  was  said  in  McBride  agt.  The  Farmer's 
Bank,  "according  to  the  decisions  of  the  courts  of  this 
state,  Paul  &  Pritchard  could  have  set  i/p  any  defense  to 
their  notes,  in  the  hands  of  the  defendant,  that  existed  in 
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their  favor  as  against  the  Canal  Bank,  or  the  Farmers'  and 
Mechanics'  Bank  ;  and  the  defendants  had  no  title  to  the 
notes  that  enables  them  ( to  retain  the  money  they  received 
thereon  as  against  the  true  owner." 

Precisely  so  in  this  case.  Crocker  could  have  set  up  any 
defense  to  the  draft  in  the  hands  of  defendant  that  existed 
in  his  favor  as  against  Lee  &  Co.  or  the  plaintiff,  so  that  the 
defendant  had  no  title  to  the  draft  that  enables  it  to  retain 
the  money  it  received  thereon  against  the  true  owner.  Even 
as  between  the  defendant  and  Lee  &  Co.,  no  title  to  the 
draft  ever  passed  to  the  defendant.  If  it  had  not  been  paid, 
and  had  gone  to  protest,  there  is  nothing  in  the  case  which 
would  have  entitled  the  defendant  to  maintain  an  action  up- 
on it  against  Lee  &  Co. 

If  the  defendant  had  been  at  liberty,  in  pursuance  of  the 
general  arrangement  between  it  and  Lee  &  Co.,  to  credit  the 
draft  on  receiving  it,  and  had  done  so,  to  form  a  fund  upon 
which  Lee  &  C.  were  entitled  to  draw  immediately,  as  was 
the  case  in  Clark  agt.  The  Merchants'  Sank,  (2  Corns.,  380), 
then  the  defendant  might,  as  against  Lee  &  Co.,  have 
claimed  ownership  of  the  draft  and  of  its  proceeds.  In 
that  case  this  distinction  is  made  the  criterion.  The  court 
say :  "The  material  question,  as  stated  by  the  court  below, 
is  whether  the  bill  in  question  was  transmited  (by  the 
plaintiffs  who  were  the  owners)  to  Smith  &  Co.  (their  busi- 
ness correspondents)  for  collection  merely,  or  was  to  be  cred- 
ited to  the  plaintiffs  when  received  by  the  former,  whether 
collected  or  not."  The  court  below  had  held  that  it  was 
not,  by  the  course  of  dealings  between  the  parties,  to  be 
credited  until  collected,  while  this  court  held  that  the  proper 
inference  from  the  facts  proven  was,  that  it  was  to  be  cred- 
ited, when  received.  "  The  error  of  the  learned  judge,  I 
apprehend,"  says  Judge  GARDINER, "consists  in  the  assump- 
tion that  nothing  was  credited  to  Clark  &  Goethe  plaintiffs), 
in  the  course  of  business,  until  collected.  This  inference 
is  opposed  to  the  testimony  of  the  only  witnesses  who  speak 


NEW  YORK  PRACTICE  REPORTS.       437 

Commercial  Bank  of  Clyde  agt.  Marine  Bank. 

• 

as  to  the  nature  of  the  business  and  mode  of  transacting  it, 
and  to  instructions  of  the  plaintiffs  in  the  letter  of  the  15th 
of  May."  And  it  was  bocause  of  that  error  that  the  judg- 
ment of  the  court  below,  which  gave  the  proceeds  of  the 
bill  to  the  plaintiff,  was  held  erroneous  and  reversed. 

The  case  of  Scott  agt.  Tke  Ocean  Sank,  (23  U.  S.  R., 
289)  is  based  upon  the  same  distinction.  These  cases,  I 
think,  warrant  the  conclusion  that  the  defendant,  having  ac- 
quired no  title  to  the  draft  itself,  cannot  claim  to  hold,  as 
against  the  true  owner,  any  portion  of  the  proceeds. 

In  regard  to  the  case  at  bar,  however,  it  is  sufficient,  and 
all  that  I  am  authorized  by  the  court  to  say  is,  that  the  court 
below  erred  in  assuming  that  the  defendant  had  transmitted 
any  paper  to  Lee  &  Co.  on  the  credit  of  the  draft  and  in 
holding  that  if  defendant  had  delayed  drawing  the  amount 
due  it  by  reason  of  having  this  draft,  the  plaintiff  was  not 
entitled  to  recover. 

The  judgment  of  the  supreme  court  must  therefore  be 
reversed,  and  a  new  trial  ordered. 

All  concur  ia  result. 
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SUPREME  COURT. 

PETER    COYKENDALL,   appellant  agt.  NATHAN  P.   EATON, 
respondent. 


The  duties  of  an  innteeper,  as  such,  are  due  only  to  his  gneste. 

To  constitute  one  a  guest,  it  is  not  necessary  that  he  be  at  the  inn  in  person.  It  is 
enough  that  his  properly  be  there  iu  the  charge  of  his  wife,  or  servant,  or  agent 
who  is  there  in  his  employment  or  as  a  member  of  his  family  : 

But  they  must  be  there  in  such  way  that  the  law  implies  the  property,  while  there, 
to  be  in  his  possession,  and  not  in  the  possession  of  the  person  who  is  there  with  it 
as  his  bailee. 

Where  the  owner  of  the  property  hires  it  out  or  lends  the  use  of  it,  to  the  person 
who  takes  it  to  the  inn  ;  in  either  case,  the  rule  is,  that  the  owner  can  claim  only 
the  ordinary  rights  of  owner,  as  against  a  subsequent  bailee,  and  not  the  special 
rights  which  belong  to  a  guest,  unless  such  special  rights  are  expressly  transferred 
to  him  by  his  bailee. 

A  bailee  for  hire  or  a  gratuitous  bailee,  who  delivers  the  goods  he  has  as  such  bailee, 
to  a  wrong  party  ,or  who,  after  they  are  demanded  of  him  does  not  in  any  way  ao 
count  for  their  loss,  is  liable  to  the  true  owner  for  their  value. 

And  if  the  defendant  is  liable  for  gross  negligence  as  such  bailee,  the  action  for  not 
delivering  the  property  on  a  proper  demand  being  made,  can  be  maintained  either 
by  the  bailee  from  whom  the  defendant  received  it,  or  by  the  real  owner. 

Where  there  is  some  evidence  given,  going  to  prove  that  the  person  in  the  employ 
of  the  innkeeper,  who  received  the  property  into  his  possession  for  the  innkeeper, 
had  authority  from  »he  innkeeper  so  to  do,  it  is  error  to  nonsuit  the  plaintiff,  in  an 
action  against  the  innkeeper  as  bailee.  Such  evidence  should  be  submitted  to  the 
jury. 


Fifth  District,  General  Term,  April,  1869. 

Present,  BACON,  MULLIN,  FOSTER  and  MORGAN,  Justices. 

APPEAL  from  an  order  of  the  Onondaga  county  court, 
denying  a  new  trial.  The  material  facts  are  stated  in  the 
opinion. 

T.  K.  FULLER,  for  appellant. 

I.  The  county  court  erred  in  not  allowing  the  plaintiff  to 
amend  his  complaint,  without  costs,  where  the  request  to 
amend  was  for  the  purpose  of  conforming  the  pleading,  to 
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the  proof  in  the  case,  as  allowed  by  the  court.     The  judge 
erred  for  the  following  reasons: 

1.  Because  the  variance   between   the   pleading  and  the 
proof  was  not  material,  (Code,  sec.  170),  and  not  being  mate- 
rial the  court  should  have  directed  the  fact  to  be  found  ac- 
cording to  the  evidence,  or  should  have  ordered  an  immedi- 
ate amendment,  without  costs,    (id.) 

2.  The  variance  was  not  material,  because  it  did  not  act- 
ually mislead  the  defendant,  to  his  prejudice,  in  maintaining 
his  defense  upon  the  merits. 

The  defendant  did  not  allege  that  he  had  been  so  misled 
by  the  variance,  neither  did  he  prove,  or  offer  to  prove,  to 
satisfy  the  court,  either  that  he  had  been  misled,  or  in  what 
respect  he  had  been  misled.  (Code,  sec.  169.) 

Failing  to  allege  and  prove  this,  the  Code  pronounces  the 
variance  not  material]  and  not  being  material,  it  should 
have  been  disregarded,  and  the  case  given  to  the  jury  on 
the  evidence,  or  the  court  should  have  ordered  an  immediate 
amendment,  without  costs,  (Code,  sees.  169,  170,  read  to- 
gether.) 

3.  The   request    to    conform,    etc.,    should    have    been 
granted. 

a.  For  the  reasons  above  mentioned. 

6,  Because,  neither  the  claim  nor  the  defense,  would  have 
been  substantially  changed  thereby,  and  the  facts  proved, 
which  alone  fix  the  merits  of  the  case,  would  remain  the 
same. 

4.  The  court  has  no  discretion  in  cases  of  this  kind,  to 
impose  costs,  and  especially  the  costs  of  an  hitherto  unsuc- 
cessful defense. 

Discretion  is  confined  to  those  cases  where  the  variance 
is  material',  and  the  Code  (sec.  169,)  teaches  us  how  a  va- 
riance becomes  material.  Othej  variances  are  to  be  disre- 
garded, or  cured  by  an  amendment  without  costs. 

If  there  were  discretion,  would  it  not  be  a  monstrous  ex- 
ercise of  it,  to  require  the  plaintiff  to  pay  four  times  the 
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amount  of  his  claim,  in  costs,  to  a  defendant  unsuccessful 
on  tivo  trials,  before  he  could  be  permitted  to  go  to  the  jury 
on  the  facts  proved  in  the  case?  (Variance  deemed  immate- 
rial when — Catlin  agt.  Gitnter,  1  Ker.,  368.  Discretion 
limited — Amendments  to  conform,  etc.,  a  matter  of  course. 
Beardsley  agt.  Stover,  7  How.,  295,  HARRIS  J.  Case  not 
criticised). 

11  Though  there  has  been  but  one  trial,  yet,  as  that  trial 
has  been  set  aside,  and  a  new  trial  ordered,  the  court  has 
the  same  power  to  allow  the  parties  to  amend  their  plead- 
ings, as  though  the  action  had  nevei  been  tried.  (HARRIS, 
J.,  11  How.,  170). 

uOn  a  third  trial  of  this  case,  the  judge  allowed  the 
plaintiffs  to  amend  their  complaint,  without  costs,  or  on  any 
terms,  so  as  to  conform  it  to  the  facts  proved."  (Dauchy,  et 
al,  agt.  Tyler,  15  How.,  399). 

A  defendant  who  thinks  of  succeeding  in  an  action  upon 
errors  in  the  complaint,  without  regard  to  the  merits  of  his 
defense,  may  as  well  stay  out  of  court  as  to  come  in,  under 
the  Code."  {Wood  agt.  Wood,  26  Barb.,  359,  and  cases 
cited.  See  also  24  Barb.,  287). 

Discretion  even,  reviewable  when  abused, (18  How.,  509. 
See  Van  Ness  agt.  Bush,  22  How.,  491.  Case  not  criticised. 
Also,  36  Barb.,  27.  Also  id.,  377). 

5.  The  defendant's  own  testimony,  given  after  the  court 
had  refused  to  dismiss  the  complaint,  at  the  close  of  plain- 
tiff's case,  shows  that  the  court  should  have  granted  the 
motion  to  conform  the  complaint  to  the  facts  proved,  and 
that,  too,  without  costs. 

Denying  us  this  right  to  conform,  etc.,  to  which  we  are 
entitled  under  the  Code,  the  judge  of  the  court  below,  vir- 
tually refused  us  to  go  to  the  jury  on  the  facts  and  merits 
of  the  case,  because  we  were  unwilling  to  pay  in  costs  to 
the  defendant  four  times  the  amount  of  our  claim. 

This  is  manifestly  wrong,  supporting  a  technical  defense 
as  ajrainst  a  meritorious  claim. 
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II.  The  court  erred  in  excluding  the  evidence  offered,  and 
the  exception  there  noted,  was  well  taken. 

III.  It  is  submitted  that  the  court  erred  in  excluding  the 
evidence  offered,  and  that  the  exception  of  plaintiff's  counsel 
was  well  taken. 

IV.  The  court  erred  in  dismissing  the  plaintiff  's  case  under 
the  circumstances,  for  the  most  apparent  reasons. 

1.  Because  the  court  decided,  as  a  question  of  law,  the 
fact,  whether  or  not  Case  was  authorized  by  defendant  to  re- 
ceive plaintiff's  robe  and  cushion  the  second  time. 

This  was  a  question  of  fact  for  the  jury.  The  proof 
shows  that  Case  was  so  authorized. 

The  defendant  Eaton,  swears  to  a  sort  of  limitation  to 
Case's  authority,  on  that  evening;  but  in  the  absence  of 
proof  that  plaintiff  or  his  agent  knew  of  this  limitation,  it 
cannot  operate  to  discharge  the  defendant  from  his  liability 
in  the  premises. 

The  pubic  had  a  right  to  assume,  in  the  absence  of  spe- 
cial notice,  that  Case  had  all  the  authority  he  appeared  to 
be  exercising. 

This  limitation  is  substantially  upset,  however,  by  the 
defendant's  own  evidence,  on  his  cross-examination. 

The  fact,  therefore,  as  to  the  extent  of  Case's  authority, 
should  have  gone  to  the  jury. 

2.  Because  the  court  decided,  as  a  question  of  law,  that 
the  defendant  was  not  liable  as  a  bailee  for  hire,  under  the 
proof  allowed  in  the  case. 

I  submit  that,  since  the  plaintiff  paid  25  cents  for  the 
keeping  of  his  robe  the  first  time,  it  was  a  question  of  fact 
under  the  proof  in  the  case,  whether  there  was  not  an  im- 
plied agreement  to  pay  for  the  keeping  the  second  time; 
and  therefore  the  defendant,  after  a  demand  and  refusal  to 
deliver,  became  liable  as  a  bailee  for  hire,  unless  he  should 
account  for  the  loss  of  the  property  without  his  fault,  which 
loss  the  defendant  has  uniformly  neglected  and  failed  to  show, 
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or  attempt  to  show.  (11  Wend.,  25  ;  1  Daly,  347,  and 
cases  cited.) 

I  ask  the  court  to  consider  why  the  defendant  has  never, 
except  in  the  justice's  court,  placed'his  man  Case, — the  only 
man  who  had  anything  to  do  with  the  robes  and  other 
property  in  the  ward  room,  that  night,  on  the  stand  to  ac- 
count for  the  loss  of  the  property  in  question  ? 

A  demand,  and  refusal  to  deliver,  were  clearly  shown  on 
each  trial,  and  the  onus  was  with  the  defendant  to  account 
for  such  loss,  (id.) 

Because  the  court  withheld  from  the  jury  the  fact, 
whether  Case,  the  authorized  accent  of  defendant  and  acting 

/  o  o 

as  such,  did  not,  under  the  proof,  deliver  said  robe  and 
cushion  to  the  wrong  party,  thereby  being  guilty  of  gross 
negligence,  rendering  his  principal  liable  as  a  bailee  without 
hire. 

There  is  proof  bearing  on  this  point,  which  is  not  contra- 
dicted. 

This  proof  is  sufficient  to  justify  the  inference  that  de- 
fendant had  been  told  by  Case,  that  he,  (Case)  delivered  the 
robe  and  cushion  to  Charles  Coykendall  the  second  time  he 
left,  as  Case  swore  on  the  trial  before  the  justice. 

If  Case  delivered  the  robe  to  any  one,  it  must  have  been 
to  the  wrong  party :  if  to  the  wrong  party,  it  was  an  act 
of  gross  negligence. 

We  had  a  right  to  go  to  the  jury  on  this  fact,  of  which 
the  court  wrongfully  deprived  us. 

"When  a  man  doth  find  goods,"  says  Lord  COKE,  •' it 
hath  been  said,  and  so  commonly  held,  that  if  he  doth  dis- 
possess himself  of  them,  by  this  he  shall  be  discharged;  but 
this  is  not  so,  for  he  which  finds  goods  is  bound  to  answer 
him  for  them,  who  hath  the  property  ;  and  if  he  deliver 
them  over  to  arty  one,  unless  it  be  to  the  right  owner,  he 
shall  be  charged  for  them."  (2d  Parsons  on  contract,  3 
ed.,  p.  96,  note. 
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If  the  above  be  true  of  a  finder,  for  still  greater  reasons 
is  a  party  liable,  who  receives  goods  from  another,  and  af- 
terwards delivers  them  to  the  wrong  person.  (Story  on 
Bailment,  §414;  Esma,y  agt.  Fanning,  5  How.,  228;  Packard 
agt.  Getman,  4  Wend.,  613;  4  Bing.,  476.) 

WILLARD,J.,  says,  in  5  How.,  232,  if  trover  will  lie  against 
a  common  carrier,  or  a  warehouseman,  for  a  misdelivery, 
it  can,  under  the  like  circumstances,  be  sustained  against  a 
bailee  for  hire,  or  a  gratuitous  bailee.  It  results  from  the 
very  obligation  of  his  contract,  that  if  he  fails  to  restore  the 
article  to  the  rightful  owner,  but  delivers  it  to  another  per- 
son not  entitled  to  receive  it,  he  is  guilty  of  a  conversion." 

V.  It  is  further  submitted  that  the  defendant,  under  the 
proof  in  this  case,  had  a  lien,  as  innkeeper,  on  the  robe  and 
cushion  in  question,  for  the  accommodation  of  Charles  Coy- 
kendall and  his  lady,  after  their  return  from  the  tipover. 

If  the  defendant  had  that  lien,  was  he  not  an  insurer  of 
said  goods,  and  absolutely  liable  for  their  loss  while  in  his 
custody,  without  plaintiff's  fault,  or  that  of  his  agent/ 

VI.  It  is  confidently   submitted,  that   a  cause  of  action 
was  established  by  the  proof  in  this  case. 

It  should  have  gone  to  the  jury  on  the  entire  evidence  in 
the  case,  and  the  court  should  have  instructed  the  jury  to 
disregard  the  variance  between  the  complaint  and  the  proof, 
and  decide  the  case  on  the  evidence,  because  the  variance 
was  immaterial,  (Code,  169,  170,)  or  the  court  should  have 
ordered  an  immediate  amendment,  without  costs,  and  then 
sent  the  case  to  the  jury  on  the  facts. 

Neither  of  which  were  done ;  but  the  questions  of  fact 
were  decided  by  the  court  erroneously,  and  therefore,  the 
pleading  should  be  amended  by  this  court,  and  a  new  trial 
be  ordered,  with  costs  to  abide  the  event. 

R.  H.  GARDNER,  for  respondent. 

I.  "The  complaint  on  which  the  cause  has  been  tried  in 
both  the  justices'  and  county  court,  reads  as  follows :  "  The 
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plaintiff  complains  of  the  defendant  for  one  wolf  robe  and 
cushion  left  in  the  possession  and  care  of  the  defendant, 
which  he  neglects  and  refuses  to  deliver,  and  claims  damages 

i-'  J  O 

in  the  sum  of  $40." 

Under  this  complaint  the  cause  has  been  tried  in  the 
county  court  and  a  verdict  given  for  the  plaintiff.  On  ap- 
peal to  the  supreme  court,  a  new  trial  was  granted  on  the 
ground  that  the  plaintiff  was  not  entitled  to  recover,  with 
directions  that  the  costs  should  bide  the  event. 

Before  opening  the  cause  to  the  jury,  the  plaintiff 's  coun- 
sel asked  to  be  permitted  to  amend  the  complaint  by  adding 
an  allegation  as  follows,  viz  :  "That  defendant  was  an  inn- 
keeper and  that  plaintiff  was  his  guest  at  the  time  of,  the 
loss  of  the  property  in  question."  This  was  objected  to  by 
the  defendant's  counsel  on  the  ground  that  it  changed  the 
liability  of  the  defendant,  and  was  in  fact  an  entire  new 
cause  of  action.  It  is  now  insisted  that  the  offer  to  amend, 
so  changed  the  form  of  action,  as  to  impose  an  entirely  new 
responsibility  on  the  defendant  and  called  on  him  for  an  en- 
tirely new  line  of  defense  to  exonerate  himself  from  liability 
for  the  loss  or  damage  to  the  goods.  (Grinnell  agt.  Cook,  3 
Hill,  485.) 

It  is  further  insisted  that  if  the  county  court  was  right 
in  allowing  the  amendment,  it  was  properly  upon  the  con- 
ditions imposed  and  which  the  plaintiff's  counsel  refused  to 
accept. 

The  county  court  was  right  in  directing  the  plaintiff  if  he 
amended  his  complaint,  to  pay  the  costs  of  the  former  trial 
and  the  costs  of  the  appeal  to  the  general  term.  Otherwise, 
the  defendant  would  have  been  subjected  to  the  peril  of  los- 
ing the  costs  to  which  he  was  already  entitled,  and  the  fur- 
ther peril  of  paying  the  costs  of  an  action  which  he  had  al- 
ready successfully  defended.  (6  Hill,  377;  3  How.,  173; 
13  How.,  466). 

The  same  offer  was  made  at  the  end  of  the  plaintiff 's 
proofs,  differing  only  in  the  fact  that  it  is  there  offered  to 
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make  the  complaint  conform  to  the  proofs.  This  was  also 
properly  decided  within  the  principles  laid  down  in  the 
above  authorities,  and  because  it  was  a  fair  exercise  of  the 
discretion  of  the  court.  ,  (24  Barb.,  287j  22  How.,  481;  51 
Barb.,  616). 

II.  The  question  put  to  Coykendall.  Also  the  offer  made  by 
the  plaintiff's  counsel.     Also  the  question,  "who  tended  the 
bar  that  night  ?"     Also  the  question  by  plaintiff's  counsel, 
were    each   and    all  properly  excluded  by  the  court  as  not 
admissible,  and  the  objections  to  each  were  well  taken. 

III.  The  propositions  marked  Nos.  1,  2,  3,  4,  made  by  the 
plaintiff's  counsel,  were  properly  withheld  from  the  jury. 
There  was  nothing  in  either  of  them  requiring  a  submission 
to  the  jury,  or  that  properly  belonged  to  the  jury  to  decide. 
The  questions  were  properly  determined  by  the  court,  and 
no  error  was  committed  in  refusing  to  allow  them  to  go  to 
the  jury. 

IV.  The  motion  to  set  aside  the  non-suit  and  to  grant  a 
new  trial  was  properly  denied  by  the  county  court.     The 
decision  of  the  county  court  should  be  affirmed  and  a  new 
trial  denied. 

By  the  court,  FOSTER,  J.  This  action  was  commenced  in 
a  justice's  court.  The  plaintiff  com'plained  of  the  defendant 
11  for  one  wolf  robe  and  cushion  left  in  the  posession  and 
care  of  the  defendant,  which  he  neglects  and  refuses  to  de- 
liver and  claims  damages  in  the  sum  of  $40. 

The  answer  was  a  general  denial,  &c.,  a  trial  was  had 
before  the  justice,  who  rendered  judgment  in  favor  of  the 
plaintiff  for  $45  of  damages  and  costs,  and  the  defendant 
appealed  to  the  county  court,  where  the  cause  was  tried 
and  a  verdict  rendered  for  the  plaintiff,  which  upon  appeal 
to  this  court,  was  set  aside  and  a  new  trial  ordered. 

The  cause  was  again  tried  in  the  county  court,  and  before 
opening  the  case  to  the  jury,  the  plaintiff's  counsel  moved 
to  amend  the  complaint  by  alleging  that  the  defendant  was 
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an  innkeeper,  and  the  plaintiff  was  his  guest  at  the  time  of 
the  loss  of  the  property  in  question.  The  motion  was  de- 
nied, except  on  condition  that  the  plaintiff  pay  the  costs  of 
the  previous  trial  in  the  county  court,  and  the  costs  of  the 
appeal  to  the  general  term  of  this  court.  The  plaintiff's 
counsel  declined  to  amend  on  the  terms  imposed  by  the 
court  and  excepted  to  the  ruling. 

And  it  is  insisted  now,  that  the  ruling  of  the  court  below 
in  that  respect,  was  erroneous.  That  such  error  was  mate- 
rial and  calls  for  a  new  trial. 

It  is  hardly  worth  while  to  discuss  the  correctness  of  the 
decision  below,  for  the  plain  reason  that  the  amendment  ap- 
plied for  could  not  possibly  have  benefited  the  plainliff. 

The  undisputed  facts  show,  that  Charles  Coykendall, who 
left  the  robe  at  the  defendant's  house  and  who  was  the  son 
of  the  plaintiff,  was  25  years  of  age,that  he  went  to  the  defen- 
dants' to  attend  a  ball  or  dance,  having  a  lady  in  his  charge : 
That  he  borrowed  the  property  in  question  of  his  father : 
That  he  went  there  on  his  own  business,  and  that  in  doing 
so,  he  in  nowise  was  acting  as  the  agent  or  servant  of  the 
plaintiff.  And  no  claim  is  made  that  he  was  a  member  of 
the  plaintiff's  family. 

Now  the  duties  of  an  innkeeper  as  such,  are  due  only  to 
his  guests  :  To  constitute  one  a  guest,  it  is  not  necessary 
that  he  be  at  the  inn  in  person.  It  is  enough  that  his 
property  be  there  in  the  charge 'of  his  wife,  or  servant,  or 
agent,  who  is  there  in  his  employment,  or  as  a  member  of 
his  family;  But  they  must  be  there  in  such  way  that  the 
law  implies  the  property  while  there,  to  be  in  his  possession 
and  not  in  the  possession  of  the  person  who  is  there  with 
it,  as  his  bailee.  It  will  not  do  to  hold  that  a  livery  man  who 
lets  to  another  a  horse  or  team,  which  the  hirer  takes  to  an 
inn,  can  claim  as  between  himself  and  the  innkeeper  to  be  a 
guest,  so  as  to  charge  him  as  innkeeper  for  the  horse  or 
team.  It  is  the  bailee  of  the  livery  man  that  is  the  guest, 
and  to  him  only  is  the  innkeeper  responsible  as  such.  And 
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the  rule  is  the  same  whether  the  owner  of  the  property  hires 
it  out  or  lends  the  use  of  it  to  the  person  who  tykes  it  to 
the  inn.  In  either  case,  the  owner  can  claim  only  the  or- 
dinary rights  of  owner  as  against  a  subsequent  bailee,  and 
not  the  special  rights  which  belong  to  a  guest,  unless  such 
special  rights  are  expressly  transferred  to  him  by  his  bailee. 
And  the  case  also  shows  that  when  Charles  Coykendall  fin- 
ally left  the  premises  of  the  defendant,  he  left  the  property 
there  to  be  called  for  thereafter,  so  that  as  to  him  also  the 
relation  of  innkeeper  and  guest,  if  it  had  ever  existed,  was 
at  an  end. 

The  plaintiff  then,  if  he  can  maintain  this  action,  must 
do  so  upon  the  principles  which  govern  ordinary  transactions 
of  bailment  and  without  reference  to  the  special  obligations 
imposed  upon  an  innkeeper. 

Soon  after  arriving  at  the  defendant's  house,  Charles  Coy- 
kendall handed  his  robe  to  one  Case  who  had  charge  of 
the  robe  room,  and  had  his  name  pinned  on  to  it.  He 
bought  his  ticket  for  the  ball  for  his  lady  and  self,  and  at 
about  half  past  2  o'clock  in  the  morning,  left  with  his.  part- 
ner for  home,  having  paid  25  cents  for  keeping  the  robe  and 
taking  it  with  him. 

After  leaving  defendant's  house  and  within  a  few  rods  of 
it,  he  sheered  to  the  left  and  drove  off  the  bank.  His  buggy 
was  tipped  over  and  broken,  and  his  horse  escaped  from 
him  and  with  the  buggy,  except  the  top  part  of  it  includ- 
ing the  robe  and  cushions.  He  took  the  robe,  and  with  his 
lady  went  back  to  the  house,  handed  his  robe  to  Case,  who 
said  he  would  pin  his  name  on  it  again.  He  then  procured 
a  liffht  and  went  to  the  place  of  the  accident,  found  the 
cushion  of  the  buggy,  brought  it  to  the  house  and  delivered 
it  to  Case.  He  staid  there  with  the  lady  about  three  hours, 
having  during  that  time  a  private  room,  and  they  left  again 
paying  no  bill  for  the  time  they  were  then  there;  just  be- 
fore starting,  he  asked  the  bar-keeper  (not  Case),  if  it  would 
be  perfectly  sate  for  him  to  leave  the  cushion  and  robe  there, 
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until  he  could  send  for  them  in  a  day  or  two,  Case  who 
was  at  the  robe  room  having  given  him  permission  to  leave 
them  there,  and  lie  did  leave  them  and  went  home. 

The  plaintiff's  counsel  then  asked  the  witness  :  "What 
did  the  bar-keeper  answer  when  you  asked  him  if  the  robe 
and  cushion  would  be  safe  if  left  there  until  you  could 
send  for  them  ?  n  This  was  objected  to,  on  the  ground  that 
"it  is  not  admissible  under  the  pleadings;  also,  that  the  bar- 
tender is  not  proved  to  be  in  the  employ  of  the  defendant." 

The  objection  was  sustained  by  the  court  and  the  plain- 
tiff s  counsel  excepted. 

The  only  evidence  then  or  at  any  time  given  in  the  case 
to  connect  the  alleged  barkeeper  with  the  defendant,  was 
the  testimony  of  Charles  Coykendall,  that  he  "had  seen  this 
bar-keeper  waiting  on  people  to  drinks  that  evening."  I 
think  the  objection  to  the  evidence  offered  was  correct. 
Enough  had  not  been  shown  to  make  the  defendant  respon- 
sible for  any  undertaking  of  his,  especially  one  in  regard  to 
storage  of  property,  after  the  relation  of  innkeeper  and 
guest,  if  it  existed  at  all  was  ended. 

It  appeared  on  the  trial,  that  within  a  day  or  two  there- 
after Charles  Coykendall  demanded  the  robe  and  cushion  of 
the  defendant :  That  the  defendant  did  not  deliver  them  to 
him  and  no  account  was  given  on  the  trial  as  to  what  be- 
came of  them. 

Case  was  not  called  by  either  party  as  a  witness,  and 
aside  from  the  fact  that  he  had  charge  of  the  robe  room  that 
night,  his  relations  to  the  defendant  were  not  clearly  defined, 
and  the  testimony  of  the  defendant  himself  on  that  point 
was  to  some  extent  contradictory  of  itself. 

As  for  instance,  he  testified  consecutively  as  follows:  "No 
one  else  in  the  house  was  charged  with  taking  charge  of 
robes,  &c.,  except  Case ;  Case  was  instructed  not  to  check 
anything  unless  it  belonged  to  the  dancing  party. 

Q.  "How  was  Case  to  know  who  belonged  to  the  party?" 
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A.  Instructed  him  to  know  I  did  not  give  Case  any 
special  instructions  that  evening  on  that  subject. 

And  Charles  Coykendall  testified :  that  on  the  trial  of  the 
cause  before  the  justice,  the  defendant  swore  that  Case  was 
in  his  employ  that  evening,  and  that  the  defendant  told  him 
when  he  demanded  the  robe,  that  Case  took  charge  of  the 
robe  room  that  evening. 

The  only  question  I  have  in  regard  to  the  case  is,whether 
the  above  and  the  like  evidence  which  w;is  given,  should 
not  have  been  submitted  to  the  jury,  according  to  the  re- 
quest of  the  plaintiff's  counsel,  for  them  to  decide  whether 
or  not  Case  hud  authority  to  receive  the  robe  and  cushion 
for  the  defendant,  of  Charles  Coykendall  when  he  returned 
with  them  after  the  accident,  and  whether  the  defendant  or 
his  agent  did  not  afterwards  deliver  them  to  a  wrong  party. 
For  if  he  had  authority  to  receive  them  and  they  in  that 
way  came  to  the  possession  of  the  defendant,  and  were  af- 
terwards delivered  by  him  to  a  wrong  person  or  otherwise 
lost  by  his  gross  negligence,  he  is  liable  whether  as  inn- 
keeper or  not  and  whether  he  was  a  bailee  for  hire  or  grat- 
uitously so. 

The  rule  is,  that  a  bailee  for  hire  or  a  gratuitous  bailee 
who  delivers  the  goods  he  has  as  such  bailee,  to  a  wrong 
party,  or,  who  after  they  are  demanded  of  him  does  not  in 
any  way  account  for  their  loss,  is  liable  to  the  true  owner 
for  their  value  (Willard  agt.  Bridge,  4  Barb.,  361  ;  Beard- 
sley  agt.  Richardson,  L I  Wend.,  25  ;  2  Parsons  on  Contracts 
5th  ed.,  96,  note  (W.) ;  Esmay  agt.  Fanning,  5  Hoiv.,  228, 
232). 

And  if  the  defendant  is  liable  for  gross  negligence  as  such 
baileee,  the  action  for  not  delivering  on  the  proper  demand 
being  made,  can  be  maintained  either  by  the  bailee  from 
whom  the  defendant  received  it,  or  by  the  real  owner. 

The  court  erred  in  not  submitting  the  case  to  the  jury 
and  in  non-suiting  the  plaintiff. 

A  new  trial  should  be  granted  with  costs  to  abide  the  event. 
XXXVH.  29 
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SUPREME  COURT. 

CHARLES  G.  PATTERSON  agt.  ELISHA  BLOOMER. 

V 

On  an  order  of  confirmation  of  a  report  of  a  referee  fixing  the  amount  of  damages 
the  defendant  is  entitled  to  upon  the  dissolution  of  the  plaintiff's  injunction,  and 
deciding  that  the  defendant  is  entitled  to  recover  the  same  of  the  plaintiff,  it  is 
improper  to  enier  up  judgment  against  the  plaintiff  and  his  sureties  in  the  under- 
taking, upon  the  report  of  the.  referee,  for  the  amount  of  such  damages. 

The  defendants'  remedies  against  the  sureties,  are  either  an  action  on  the  undertak- 
ing, or  by  a  reference  on  application  to  the  court,  for  an  order  directing  the  pay- 
ment of  money. 

The  plaintiff  not  having  signed  the  undertaking,  in  this  case,  the  proper  remedy 
against  him,  is  by  an  order  of  the  court  directing  him  to  pay  the  damages. 

New  York  Special  Term,  June,  1868. 

Before  INGRAHAM,  Justice. 

THE  plaintiff  commenced  this  action  to  enforce  the  speci- 
fic performance  of  an  agreement  for  the  sale  of  a  quarry, 
and  obtained  an  injunction  giving  the  usual  bond  in  which 
he  did  not  join.  During  the  pendency  of  a  motion  to  va- 
cate the  injunction,  the  plaintiff  obtained  leave  to  discon- 
tinue on  payment  of  costs  and  without  prejudice  to  the  de- 
fendant's rights  on  the  undertaking. 

The  defendant  thereupon  moved  for  a  final  adjudication 
and  a  reference  to  compute  his  damages,  and  procured  a 
reference  and  a  report  adjudging  his  damages  to  be  $2,000, 
which  was  confirmed  on  motion  by  an  order  tl  finally  adjudg- 
ing that  the  plaintiff  was  not  entitled  to  the  injunction  at 
the  time  of  the  making  thereof,  that  the  damages  sustained 
by  the  defendant,  thereby  amounted  to  the  sum  of  $2,060, 
and  directed  th^t  the  plaintiff  and  his  sureties  should  pay 
the  same  to  the  defendant. 

Upon  this  order,  the  defendant  on  December  24,  1868, 
docketed  judgment,  issued  an  execution,  and  upon  its  being 
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returned  unsatisfied,  obtained  an  order  to  examine  the  plain- 
tiff on  supplementary  proceedings. 

The  plaintiff  thereupon  (June,  1869),  moved  to  set  aside 
the  judgment  and  the  order  for  the  supplementary  pro- 
ceedings. 

DUDLEY  FIELD,  for  plaintiff",  presented  the  following 
points. 

I.  The  assessment  of  damages  cannot  be  made  until  the 
court  has  finally  decidt 7  that  the  plaintiff  is  not  entitled  to 
the  injunction.     (Code,    \  222;    Weeks  agt.  Soicthivick.  12 
How.,  171  ;  Shearman  agt.  N.  Y.  Central  Mills,  11  id.,  271; 
Met.  Ch.  agt.  Barker,  18  N.  Y.,  465). 

II.  There  was  no  such  final  decision  in  this  case. 

1.  The  question  of  injunction  was  never  passed  upon,  the 
action  having  been  discontinued. 

2.  The  final  decision  must  be  a  judgment  which  is  entered, 
and  no  judgment  was   never  entered    here,  except  the  one 
which  it  is  sought  to  set  aside,     (cases  supra.) 

III.  In  no  case  can  judgment  be  entered  upon  the  referee's 
report.     That  only  fixes  the  amount  of  damages  and  liqui- 
dates them  so   he  can   sue  on  them.     (Wilde  agt.  Joel,  ]5 
How.,  327 ;  Brier  agt.  Heath,  12  How.,  U.  S.  R.,  177). 

1.  The  case  in  2  Col.  cited  on  the  other  side,  is  overruled 
here  and  at  most,  only  decides  that  a  party  signing  an  under- 
taking, may  thereby  waive  a  trial  by  jury. 

IV.  The  plaintiff  here  did  not  sign  the  undertaking,  and 
is    not   bound  by   its  terms.     He   is    of    course  liable  for 
any  damages  sustained  by  the  defendant,  by  reason  of  the 
injunction,  but  they  must  be  recovered  in  another  way. 

V.  The  judgment  roll  is,  fatally  defective;  this  is  reason 
enough  for  setting  the  judgment  aside.     (Toicnsltend  agt. 
Wesson,  4  Duer.,  342 ;  affimed  in  court  of  appeals  and  not 
reported). 
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GEO.  W.  WINGATE,   for  defendant,  argued : 

I.  The  plaintiff  was  liable  upon  the  undertaking, whether 
he  signed  it  or  not. 

It  is  required  to  be  u  on  the  part  of  the  plaintiff"  "  that 
the  plaintiff  will  pay"  the  damages.  (Code,  §  222). 

It  is  therefore  absurd,  to  say  that  his  filing  an  instrument 
binding  him  to  certain  damages  as  a  condition  precedent  to 
obtaining  certain  relief,  imposes  no  liability  upon  him. 

In  Askins  agt.  Hearns,  3  Abb.,lS8,  the  court  held  that  a 
plaintiff  was  liable  in  the  same  manner,  and  to  the  same  ex- 
tent without  as  with  the  undertaking  required  by  the  Code. 

An  absolute  undertaking  "that  the  plaintiff  will  pay" 
(whether  executed  by  him  or  by  another  person),  is  an  un- 
dertaking on  his  part.  (Leffingwell  agt.  Chave,  10  Abb., 
476). 

II.  The  regularity  of  the  reference,  the  report  and  order 
of  confirmation  are  res  adjudicata,  each  having  been  exe- 
cuted at  the  time  and  no  appeal  taken.     (See  affit.}. 

III.  The  entry  of  judgment  was  proper. 

1.  The  court  had  adjudged  the  plaintiff  liable,  had  ascer- 
tained the  defendant's  damages  and  ordered  the  plaintiff  to 
pay  them,  which  order  not  having  been  appealed  from,  is 
conclusive.  There  was  therefore,  no  necessity  of  any  fur- 
ther litigation. 

This  was  in  itself  an  adjudication  of  an  indebtedness — a 
judgment. 

It  is  directly  within  the  words  of  the  Code,  "  a  final  de- 
termination of  the  rights  of  the  parties  in  the  action.  (Code, 
§245), 

The  making  up  of  the  judgment  roll  from  the  papers  on 
file,  was  the  duty  of  the  clerk,  not  the  attorney,  and  has 
nothing  to  do  with  the  judgment.  (Code,  §  281  ;  Renouil 
agt.  Harris,  1  C.  R.,  125  j  Earle  agt.  Barnard,  22  How., 
437). 
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2.  This  order  was  simply  a  decree  at  special  term,  which 
when  filed  became  a  judgment,  and  can  be  enforced  by  exe- 
cution. 

III.  The  discontinuance  by  the  plaintiff  was  an  acknowl- 
edgement that  he  could  not  maintain  his  action,  and  that  the 
injunction  was  improperly  granted,  and  a  reference  to  ascer- 
tain  the  defendant's  damages   will  thereupon   be  ordered. 
(Taaks   agt.  Schmidt,  19  How.,  414;   Crockett  agt.  Smith,l4: 
Abb.,  62 ;  See  also  Coates  agt.  Smith,  I  Duer.,  664;  Mutual 
Safety  Ins.  Co.  agt.  Roberts,  4  Sand.  Ch.,  592;  The  Cumber- 
land Coal  and  Iron   Co.  agt.  The  Hoffman  Steam  Co.,  39 
Barb.,  16). 

Upon  the  confirmation  of  this  report  therefore,  there  was 
nothing  left  to  litigate.  The  order  was  to  pay  and  it  unques- 
tionably can  be  enforced  05  an  order,  if  not  as  a  judgment. 

It  is  certainly  a  misuse  of  terms,  to  say  that  nothing  can 
be  entered  upon  an  adjudication  of  this  character  so  as  to 
reach  the  debtors  real  estate  or  give  a  right  to  supplement- 
ary proceedings. 

IV.  In  California  (where  the  provisions  of  the  Code  are 
the  same  as  that  of  New  York)  the  entry  of  judgment  upon 
the  referee's  report  was  not  only  sustained,  but  was  expressly 
ordered.     This  it  is  contended  is  the  correct  practice. 

V.  It  will  be  recollected  that  the  right  to  a  judgment  is 
not  asked  against  the  sureties,  against  whom  a  new  suit  will 
undoubtedly  be  necessary,  but  between  a  plaintiff  and  defend- 
ant where  all   points  have  been   conclusively  adjudcated. 
(Interest  reipublicae  ut  sit  finis  litium.     Broom's  Maxims). 

VI.  The  plaintiff  having  known  of  this  judgment  since 
December,  1S68,  and  promised  to  pay  it — it  is  now  too  late 
for  this  motion,  particularly  as  the  claim  is  conceded  to  be 
due,  and  the  equities  are  all  in  favor  of  the  defendant. 

INGRAHAM,  J.  On  the  disolution  of  an  injunction  the  de- 
fendant obtained  an  order  of  reference  to  assess  the  damages 
on  the  undertaking. 
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The  undertaking  was  only  signed  by  the  sureties.  Ref- 
eree reported  the  amount  of  damages  sustained,  which 
report  was  confirmed,  and  it  was  decided  that  defendant  was 
entitled  to  recover  the  same  of  the  plaintiff. 

The  same  not  being  puid  on  demand,  the  defendant  en- 
tered judgment  on  report.  So  far  as  the  sureties  are  liable, 
I  do  not  think  a  judgment  against  them  would  be  regular, 
until  an  action  was  commenced  and  summons  served,  or  at 
least  until  notice  had  been  given  to  them  of  the  hearing  be- 
fore the  referee.  (12  Alb.,  189  ;  15  Alb.,  427).  Nor  do  I 
see  the  propriety  of  entering  a  judgment  against  the  plain- 
tiff. 

The  defendant  has  two  ways  of  enforcing  a  recovery  on 
the  undertaking,  one  by  an  action,  the  other  by  a  reference. 
In  the  first  he  proceeds  to  judgment,  in  the  other  he  applies 
to  the  court  for  an  order  directing  the  payment  of  money, 
and  enforces  it  in  the  same  manner  as  other  orders  of  a  simi- 
lar character. 

Where  the  plaintiff  has  not  signed  the  undertaking,  there 
can  be  no  propriety  in  entering  a  judgment  against  him, 
and  the  only  proceeding  against  him  would  be  by  an  order 
of  the  court  directing  him  to  pay  the  damages. 

I  see  no  way  in  which  this  judgment  can  be  sustained. 

In  granting  the  motion,  I  do  not  award  costs,  and  the  or- 
der must  be  without  prejudice  to  any  other  proceedings  the 
defendant  may  take,  either  by  action  on  the  undertaking  or 
on  the  report,  or  by  proceedings  by  way  of  attachment. 

The  motion  was  granted  upon  these  conditions. 
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SUFFOLK  COUNTY  COURT. 
STEPHEN  CONKLIN,  appellant  agt.  GEO.  FIELD,  respondent. 

The  fact  that  a  party  has  sued  for  a  part  of  a  promissory  note  and  recovered,  sap- 
posing  at  the  time,  that  the  remainder  had  been  paid,  does  not  prevent  him  after 
•wards,  on  discovering  that  the  remainder  has  not  been  paid,  from  maintaining  an 
action  to  recover  it — the  former  suit  is  not  a  bar  to  the  latter. 

In  his  complaint  the  plaintiff*  need  only  allege  a  balance  due  on  the  note  ;  he  is  not 
required  to  set  forth  the  mistake  which  caused  him  in  the  former  suit  to  claim 
only  a  part,  instead  of  the  whole  amount  of  the  note. 

A  reply  being  inadmissible  in  justice's  court,  the  allegation  of  new  matter,  in  the 
answer,  must  in  all  cases,  be  deemed  controverted  by  the  plaintiff,  and  it  is  com- 
petent tor  him  to  countervail  it  by  evidence,  either  in  direct  denial  or  by  way  of 
avoidance ;  the  plaintiff  must  state  a  cause  of  action,  and  that  is  all  that  is 
required. 

January  Term,  1869. 

THE  complaint  simply  claims  a  balance  of  $10  due  on  a 
note  for  S50  by  defendant  to  plaintiff.  The  answer  sets  up 
a  general  denial,  and  a  former  suit  on  said  note  in  bar  of 
this. 

THOS.  YOUNG,  for  appellant. 
HENRY  C.  PLAIT,  for  respondent. 

HENRY  P.  HEDGES,  County  J.  The  plaintiff  held  a  note 
against  the  defendant  for  $50.  In  June,  1867,  he  brought 
an  action  in  justice's  court  claiming  a  balance  of  S10  and 
interest  due  thereon.  In  April,  1868,  he  brought  another 
action  on  the  same  note  and  claimed  $40  due  thereon. 

The  note  was  proved.  The  defendant  introduced  in  evi- 
dence the  judgment  in  the  former  action  in  support  of  his 
plea  thereof  in  bar  of  the  action,  and  he  pleaded  also  a  gen- 
eral denial. 

An  indorsement  "May  15,  1866,  received  StO,"  was  by 
consent  erased  from  the  note  on  the  trial.  The  plaintiff 
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then  offered  to  prove  that  the  indorsement  of  $40  was 
made  under  a  mistake  of  fact,  he,  at  the  time,  believing 
himself  authorized  to  indorse  that  amount  by  Geo.  Field, 
Jr.,  and  that  the  $40  had  been,  since  the  former  suit,  recov- 
ered against  him  by  said  Geo.  Field,  Jr. 

The  defendant's  counsel  objected  to  the  introduction  of 
this  evidence  as  inadmissible  under  the  complaint,  no  mis- 
take of  fact  being  alleged  therein,  and  also  that  the  former 
suit  on  the  note,  was  a  bar  to  this. 

The  objection  was  sustained  and  on  motion  a  non-suit 
was  granted.  The  plaintiff  appeals  from  the  judgment  of 
non-suit  rendered  by  the  justice. 

The  defendant's  counsel  maintains  that  the  mistake  of 
fact  should  have  been  pleaded  in  the  complaint  to  entitle 
the  plaintiff  to  give  evidence  thereof. 

A  reply  not  being  admissible  in  justice's  court,  the  alle- 
gation of  new  matter  in  the  answer  must  in  all  cases  be 
deemed  controverted  by  the  plaintiff,  and  it  is  competent 
for  him  to  countervail  it  by  evidence,  either  in  direct 
denial,  or  by  way  of  avoidance.  Where  the  defense  is  in- 
fancy the  plaintiff  may,  without  replying,  or  amending  his 
complaint,  prove  the  making  of  a  new  promise  by  the  de- 
fendant after  he  attained  majority.  (Hodges  agt.  Hunt,  22 
Sari.,  150). 

The  plaintiff  still  claims  the  unpaid  $40  as  due  on  the 
note. 

The  defendant  insists  that  the  note  is  merged  in  the 
judgment. 

A  judgment  upon  a  contract  technically  merges  the  de- 
mand, but  not  in  so  complete  a  sense  that  the  courts  can- 
not look  behind  it  for  the  purpose  of  protecting  the  rights 
of  the  parties.  (Clark  agt.  Rowling,  3  N.  Y.,  2JG;  Dresser 
agt.  Brooks,  3  Barb.,  429  ;  Wyman  agt.  Mitchell,  1  Cow.j 
316). 

If  the  plaintiff  has  a  right  to  recover  at  all,  it  is  upon  the 
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balance  due  on  the  note.  He  complained  claiming  that 
balance,  and  I  think  rightfully. 

He  was  not  bound  to  anticipate  and  deny,  or  avoid  the 
defense. 

He  must  state  a  cause  of  action  and  he  did  so.  The  an- 
swer undenied  or  avoided  is  a  bar,  but  that  is  deemed  to  be 
controverted  by  the  plaintiff  just  as  truly  as  if  he  had 
pleaded  the  very  ground  of  avoidance  offered  by  him  to  be 
proved.  I  think  the  plaintiff  has  a  right  to  establish  the 
fact  that  the  indorsement  and  the  former  action  were  made, 
and  brought  under  a  mistake,  and  that  the  doctrine  of 
merger  cannot  in  this  case  be  so  deemed  to  apply  as  to  work 
a  virtual  fraud. 

The  judgment  of  the  justice's  court  must  be  reversed. 


458          NEW  YORK:  PRACTICE  REPORTS. 

Jenkins  agt.  Wheeler. 


COURT  OF  APPEALS. 

CATHARINE  JENKINS,  administratrix,  and  THOMAS  G.  WAIT, 
administrator,  &c.,  respondents  agt.  DAVID  E.  WHEELER, 
appellant. 

The  master  of  a  vessel,  has  no  lien  on  the  freight  nor  on  the  vessel  for  liis  wages. 
The  maxim  that  "freight  is  the  mother  of  wages,"  has  no  relevancy  or  application 
whatever  to  the  contract  of  a  master  for  his  compensation,  as  such.  His  con- 
tract is  to  be  governed  by  its  terms,  and  by  the  same  rules  which  are  applied  to 
the  construction  of  other  contracts. 

Where  the  master  agreed  with  the  owner  to  take  charge  of  the  vessel  then  lying 
at  the  port  of  New  York,  for  her  then  present  voyage  to  Australia  and  return  to 
New  York,  according  to  instructions  received,  and  the  owner  agreed  to  pay  him 
$150,  for  each  and  every  month  of  said  period  dm  ing  said  outward  and  return 
voyage — and  during  the  voyage  the  vessel  put  into  the  port  of  Bahia,  South 
America,  for  water,  and  again  put  into  Cape  Town  on  the  coast  of  Africa,  fur 
water  and  fresh  provisions  ;  after  leaving  Cape  Town,  she  encountered  heavy 
winds  and  lost  her  rudder — leaked  badly,  when  she  was  run  into  Port  Louis  on 
the  Island  of  Maurituis,  where  she  was  abandoned  to  the  underwriters,  and  the 
voyage  abandoned : 

Held,  no  fault  bein&r  established  against  the  master,  that  he  was  entitled  to  recover 
wages  for  the  period  during  which  he  performed  the  service  aa  master,  to  wit : 
from  the  time  of  the  inception  of  the  voyage,  on  the  8th  of  February,  1853,  to 
the  date  of  its  abandonment  and  breaking  up  on  the  8th  of  September,  1853.* 

September  Term,  1867. 

J.  W.  EDMONDS,  for  appellant. 
C.  N.  BLACK,  for  respondents. 

DAVIES,  Ch.  J.  Oliver  N.  Jenkins,  the  plaintiff 's  intestate, 
was  employed  by  one  Anthony  Pelletier  to  t.ike  charge  of 
the  bark  Peytona,  then  lying  in  the  port  of  New  York,  on 
her  then  contemplated  voyage  to  Australia.  The  title  of 
the  bark  then  stood  in  the  name  of  the  defendant,  as  owner, 

*NOTE. — Although  the  majority  of  the  court  in  this  case  did  not  consider  that  the 
question  or  point  principally  discussed  in  this  opinion,  was  raised  upon  t.he  trial  and 
therefore  not  reviewable  on  the  appeal,  yet  the  able  discussion  of  that  question  by 
the  learned  judge  and  the  array  of  authorities  cited  by  him  to  establish  it,  will,  no 
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although,  in  fact,  he  was  not  such  owner.  On  the  8th  day 
of  February,  1853,  the  defendant,  in  whose  name  the  title 
to  the  bark  stood,  and  Jenkins,  entered  into  an  agreement, 
substantially  as  follows  :  The  said  Jenkins  thereby  agreed 
to  and  with  the  defendant,  to  take  charge  of  the  bark  Pey- 
tona,  then  lying  in  the  port  of  New  York,  for  her  then 
present  voyage  to  Australia,  and  return  to  New  York,  ac- 
cording to  instructions  given  him  by  Anthony  Pelletier  j 
and  Jenkins  agreed  to  use  his  best  efforts  for  the  interests 
of  the  said  bark  and  owners. 

And  the  defendant  covenanted  and  agreed  that  he  would 
pay  to  Jenkins,  in  consideration  of  said  services,  the  sum 
of  one  hundred  and  fifty  dollars  for  each  and  every  month 
of  said  period  during  said  outward  and  return  voyage. 

The  bark  was  owned  by  said  Pelletier,  and  Overman  & 
Gruner;  and  they  were  the  persons  beneficially  interested 
in  said  voyage. 

The  instructions  of  Pelletier  to  Jenkins,  under  date  of 
February  7,  1853,  are  set  out  in  the  case,  and  show  fully 
that  Pelletier  assumed  the  sole  control  and  direction  of  the 
voyage.  The  defendant  offered  to  prove  on  the  trial,  that 
this  agreement  between  himself  and  Jenkins  was  signed  by 
him  solely  for  and  on  behalf  of  said  Pelletier,  Overman  & 
Gruner  ;  that  they  were  the  only  persons  beneficially  inter- 
ested in  said  bark  Peytona;  that  the  defendant  had  no  beni- 
ficial  interest  in  her  or  her  cargo  or  voyage;  that  he  was  not 
interested  in  or  connected  with  any  other  ships  or  mercantile 
business ;  and  was  connected  with  said  bark  Peytona  only 
as  holding  the  naked  legal  title  to  her,  for  and  on  behalf  of 


doubt  be  found  very  useful  to  the  profession  as  a  reference ;  especially  as  it  is  a 
question  arising  in  the  every  day  affairs  of  life.  The  question  is  tliis:  Whether, 
•where  a  contract  as  an  entirety  is  entered  into  by  a  party.crcating  a  duty  or  charge 
upon  himself,  the  compensation  therein  specified,  is  to  be  made  to  him  only  upon 
its  performance  ;  that  such  performance  is  a  condition  precedent,  and  no  action  can 
be  maintained  until  such  performance  ha«  taken  place,  unless  the  party  upon  whom 
such  performance  rests,  establishes  a  valid  and  legal  excuse  for  the  ouiissioii  or 
lion-performance.  REf. 
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said  Pelletier,  Overman  &  Gruner ;  that  all  these  facts  were 
known  to  said  Jenkins,  and  to  all  parties  having  dealings 
with  said  bark  Peytona,  or  her  owners,  before  said  agree- 
ment in  suit  was  executed  ;  and  that  Jenkins,  in  making 
such  agreement,  gave  credit  to  and  relied  upon  the  respon- 
sibility of  said  Pelletier,  Overman  &  Gruner,  and  not  upon 
that  of  the  defendant. 

To  this  evidence  the  plaintiffs'  counsel  objected,  and  upon 
such  objection  the  same  was  excluded.  In  the  further  con- 
sideration of  this  case,  we  shall  assume  that  the  matter  so 
offered  in  evidence,  and  excluded  on  the  plaintiffs'  objection 
was  true,  and  could  have  been  proven.  The  bark  Peytona 
sailed  on  her  intended  voyage  from  the  port  of  New  York 
soon  after  the  date  of  said  agreement,  and  was  compelled, 
in  the  judgment  of  the  master,  to  put  into  the  port  of 
Bahia,  South  America,  by  reason  of  shortness  of  water. 
After  leaving  Bahia  the  vessel  put  into  Cape  Town,  on  the 
coast  of  Africa,  for  water  and  fresh  provisions.  After  leav- 
ing Cape  Town,  the  bark  encountered  heavy  winds  and  lost 
her  rudder  j  and  the  vessel  leaked,  and  the  captain  then  put 
into  Port  Louis,  on  the  island  of  Mauritius,  where  he  ar- 
rived on  the  16th  of  August,  185S.  On  the  Sth  of  Sep- 
tember following,  the  captain  abandoned  the  vessel  to  the 
underwriters,  and  she  was  advertised  for  sale  ;  and  the  fur- 
ther voyage  was  then  abandoned.  The  judge  at  the  trial 
instructed  the  jury  that  the  plaintiffs  (in  whose  name  the 
suit  had  been  revived  upon  the  death  of  Jenkins)  was  en- 
titled to  recover  of  the  defendant  $150  a  month,  from  Feb- 
ruary 8,  1853,  to  November  25,  1853,  and  for  such  further 
perfod  of  time  as  would  be  reasonably  required  for  captain 
Jenkins  to  return  to  New  York  from  Mauritius,  by  the  first 
usual  mode  of  conveyance  that  presented  itself  after  Nov- 
ember 25,  1853,  with  interest  on  the  aggregate  amount 
from  February  14,  1855,  unless  the  voyage  was  broken  up 
through  the  unskilfulness,  negligence,  fault  or  fraud  of  cap- 
tain Jenkins,  in  which  event  the  defendant  was  entitled  to 
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a  verdict  ;  or  unless  some  damage  had  accrued  to  the  defen- 
dant from  the  fault,  negligence,  unskilfulness,  or  fraud  of  the 
captain  in  the  line  of  his  duty. 

The  defendant  claimed  that  the  voyage  was  broken  up 
by  reason  of  the  negligence,  unskilfulness,  neglect,  fraud, 
and  fault  of  the  captain  in  this  : 

First.  That  the  vessel  could  have  been  repaired  and  pro- 
ceeded on  her  voyage,  and  therefore  the  captain  was  not 
justified  in  abandoning  her,  and  causing  her  to  be  advertised 
for  sale. 

Second.  That  the  captain,  without  good  cause,  deviated 
twice  from  the  course  of  the  voyage,  and  put  into  Bahia 
and  Cape  Town,  and  remained  there  longer  than  was  neces- 
sary. and  thereby  caused  the  vessel  to  encounter  the  storm 
which  was  the  immediate  cause  of  the  necessity  of  putting 
into  Mauritius. 

The  judge  charged,  that  if  the  jury  should  find  both  that 
the  captain  could  have  procured  sufficient  means  to  repair 
the  vessel,  and  that  under  all  the  circumstances  it  was  best 
for  the  interests  of  the  owners  that  she  should  be  repaired 
at  Mauritius,  then  their  verdict  was  to  be  for  the  defendant. 
If,  however,  they  should  find  either  that  the  captain  could 
not  procure  sufficient  means  to  repair  the  vessel,  or  if  he 
could,  that  it  was  not  for  the  best  interests  of  the  owners  to 
have  the  repairs  made  at  Mauritius,  then  the  captain  was 
justified  in  abandoning  the  vessel  and  advertising  her  for 
sale;  and  the  judge  further  charged,  that  if  after  taking  all 
the  matters  referred  to  into  consideration,  with  the  other 
facts  proved  in  the  case,  the  jury  should  come  to  the  con- 
clusion that  means  could  have  been  raised  for  making  these 
repairs,  and  that  it  was  for  the  best  interests  of  the  owners 
that  the  repairs  should  have  been  made  at  the  port  of  Maur- 
itius, then  that  dispossd  of  the  case  in  favor  of  the  defend- 
ant, and  there  was  no  necessity  for  considering  the  other 
matters  set  up  in  his  defense. 
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If,  however,  the  jury  should  come  to  a  contrary  conclu- 
sion, then,  in  order  to  find  for  the  defendant,  they  would 
consider  the  second  claim  of  the  defendant,  which  was. 
•whether  the  captain,  without  good  c'ause,  deviated  from  his 
course  to  put  into  Bahia  and  into  Cape  Town,  and  remained 
there  longer  than  was  necessary,  and  by  such  deviation  con- 
tributed to  the  disaster  which  finally  compelled  the  ship  to  put 
into  Mauritius.  And  he  also  charged,  that  if  the  jury  should 
find  that  the  captain,  without  just  cause,  did  deriate  from 
the  proper  course  laid  down  for  the  prosecution  of  the  voy- 
age, and  did  remain  longer  than  was  necessary,  and  that 
these  two  things  contributed  to  the  final  disaster,  then,  in 
that  event,  the  jury  were  directed  to  find  their  verdict  for 
the  defendant.  He  further  charged,  that  if  the  jury  should 
find  against  the  defendant  upon  these  three  points,  then 
that  they  should  find  for  the  plaintiffs,  unless,  by  reason  of 
some  further  negligence  or  unskilfulness  of  the  captain,  in 
the  line  of  his  duty,  some  damage  had  occurred  to  the 
owners,  and  that,  in  that  case,  the  jury  should  inquire  what 
the  damage  was,  and  deduct  the  amount  from  what  the 
captain  would  otherwise  be  entitled  to  recover,  and  give  a 
verdict  for  the  balance  in  favor  of  the  plaintiffs. 

The  defendant  excepted  to  the  charge,  as  to  the  time  for 
which  wages  were  recoverable,  on  the  ground,  that  if  re- 
coverable at  all,  that  they  could  not  be  recovered  for  a 
longer  period  than  from  the  inception  of  the  contract  sued 
on  to  the  breaking  up  of  the  voyage. 

The  defendant  also  excepted  to  that  portion  of  the  charge 
which  stated  that  the  plaintiff  was  entitled  to  recover  un- 
less the  voyage  was  broken  up  through  the  unskilfulness, 
negligence,  fault  or  fraud  of  captain  Jenkins.  Also,  to  that 
portion  of  the  charge  in  reference  to  the  first  and  second 
claims  set  up  by  the  defendant ;  and  also  as  to  what  the 
judge  charged  the  jury,  in  reference  to  the  damage  sustained 
by  the  owners,  arising  from  the  negligence  or  unskilfulness 
of  the  captain,  or  from  the  unjustifiable  deviations  (if  the 
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jury  should  finrl  such  deviations  unjustifiable)  made  by  the 
captain  in  the  prosecution  of  the  voyage.  The  jury  found 
a  verdict  for  the  plaintiffs  for  the  sum  of  $5,285 — thus  al- 
lowing the  captain  his  fnonthly  wages,  as  specified  in  the 
contract  with  the  defendant,  up  to  October  11,  1854,  the 
time  of  his  arrival  in  the  port  of  New  York,  and  interest  on 
that  sum  from  February  14,  1855. 

Judgment  was  entered  at  the  special  term  of  the  New 
York  supreme  court,  in  accordance  with  the  verdict,  for  the 
plaintiffs,  and  on  appeal  to  the  general  term  of  that  court, 
the  judgment,  by  consent  of  the  plaintiffs,  was  modified  by 
deducting  therefrom  the  amount  allowed  the  plaintiffs  for 
the  wages  of  the  intestate  from  May  27,  1854,  to  October 
11,  1854,  amounting  to  $675,  with  interest  from  February 
14,  1855,  amounting,  in  all,  to  the  sum  of  $1,195.53  ;  and 
the  general  term  affirmed  the  judgment  with  such  deduc- 
tions. 

The  verdict  of  the  jury  must  be  taken  and  assumed  to 
have  established  the  following  facts  in  this  action  : 

1.  That   the   voyage  in   question   was  not  broken    up 
through  the  unskilfulness,  negligence,  fault  or  fraud  of  cap- 
tain Jenkins. 

2.  That  the  vessel  could  not  have  been  repaired  at  Maur- 
itius, and  have  proceeded  from  theuce  on  her  contemplated 
voyage  to  Australia;  and  that  the  captain  was  justified  in 
abandoning  the  vessel,  and  such  voyage,  at  Mauritius,  and 
causing  the  vessel  to  be  there  advertised  for  sale. 

3.  That  the  captain  did  not  deviate  twice  from  the  course 
of  his  voyage,  by  putting  into  Bahia  and  Cape  Town, with- 
out good  cause;  and  that  he  did  not  remain  in  those  places 
longer  than-was  necessary,  and  that  such  deviations  and  de- 
lays were  without  fault  on  his  part. 

4.  That  the  owners  of  said  bark  did  not  sustain  any  dam- 
age by  reason   of  the  fault,  negligence,  or  unskilfulness  of 
the  captain  in  the  line  of  his  duty. 
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These  facts  being  established,  if  no  error  was  committed 
upon  the  trial,  it  would  follow,  as  a  necessary  consequence, 
that  the  captain,  if  entitled  to  recover  at  all,  was  entitled 
to  recover  the  wages  agreed  upon  from  the  defendant,  so 
long  as  he  continued  in  command  of  the  vessel. 

We  are  to  bear  in  mind,  however,  in  looking  into  the 
rights  of  the  captain,  that  they  arise  and  grow  out  of  the 
contract  made  with  the  defendant,  so  far  as  any  liability  on 
his  part  exists. 

The  law  of  England,  and  that  of  this  country,  holds  that 
the  master  has  no  lien  on  the  ship  for  his  wages,  and  it  is 
now  definitely  and  clearly  settled  in  England,  that  the  mas- 
ter contracts  upon  the  credit  of  the  owner,  and  not  of  the 
ship,  and  that  he  has  no  lien  on  the  ship,  freight  or  cargo, 
for  any  debt  of  his  own,  as  for  wages,  or  stores  purchased, 
or  repairs  done  at  his  expense,  either  at  home  or  on  the 
voyage.  The  reason  for  this  laid  down  in  the  books  of  the 
common  law  is,  that  although  mariners  are  supposed  to 
contract  on  the  credit  of  their  ships,  the  master's  contract 
is  altogether  of  a  personal  nature,  on  the  credit  of  the  owner 
(12  Mod.  K,  405 ;  Head  agt.  Chapman,  2  Strange,  937  ; 
Ragg  agt.  King,  id.,  8-58;  Clay  agt.  Sudgrave,  1  Salk.,  33  ; 
S.  C.,  1  Ld.  Ray.,  576;  and  Garth.,  518;  Curtis?  Eights, 
&c.,  p.  252  ;  3  Kent's  Com.,  p.  166). 

Chancellor  KENT,  thought  this  doctrine  in  the  English 
law  remained  yet  to  be  definitely  settled  and  declared  in 
this  country,  and  refers  to  various  cases  in  which  the  Eng- 
lish authorities  have  either  been  overruled,  questioned,  or 
qualified  by  the  judges  in  the  United  States.  But  he  says, 
that  by  the  case  of  Van  BokJcelin  agt.  Ingersoll,  (5  Wend., 
315),  as  settled  by  the  court  of  errors  in  New  York,  the 
English  law  was  recognized,  that  the  master  had  no  lien  on 
the  freight,  nor  on  the  vessel,  for  his  wages.  If  it  were 
necessary  to  the  decision  of  this  case,  we  should  feel  bound 
to  adhere  to  the  doctrine  thus  promulgated  by  the  highest 
court  of  this  state  as  the  law  of  this  state,  and  which  has 


NEW  YORK  PRACTICE  REPORTS.        455 

Jenkins  agt.  Wheeler. 

been  a  recognized  rule  of  law  therein  for  nearly  forty  years. 

The  master's  contract  is  therefore  to  be  governed  by  and 
construed  by  the  same  rules  of  law  as  are  applicable  to 
other  contracts. 

The  doctrine  in  relation  to  mariner's  contracts,  and  to 
those  cf  seaman  for  wages,  and  the  maxirn  that  u  freight  is 
the  mother  of  wages,"  have  no  relevancy  or  application 
whatever  to  the  contract  of  a  master  for  his  compensation 
as  such.  That  contract  is  to  be  governed  by  its  terms,  and 
by  the  same  rules  which  are  applied  to  the  construction  of 
all  other  contracts. 

By  the  terms  of  captain  Jenkin's  contract  with  the  de- 
fendant, he  agreed  to  take  charge  of  the  vessel,  and  be  gov- 
erned in  the  discharge  of  his  duties,  as  muster  thereof,  ac- 
cording to  the  instructions  given  to  him  byPelletier,and  to  use 
his  best  efforts  for  the  interest  of  the  said  bark  and  owners.  A 
faithful  compliance  with  these  terms  was  a  condition  prece- 
dent to  his  right  to  demand  and  receive  the  stipulated  wages. 
The  case  of  Van  Bokkelin  agt.  IngersoU,(supra),  held  that  the 
captain,  to  entitle  himself  to  his  wages,  must  show  that  his 
conduct  was  that  of  a  prudent,  judicious,  and  careful  mas- 
ter. The  judge  at  the  trial  therefore,  properly  told  the  jury 
that  the  plaintiffs  could  not  recover,  if  the  voyage  was 
broken  up  through  the  unskiltulness,  negligence,  fault  or 
fraud  of  captain  Jenkins.  In  Macy  agt.  Wlieeler,  (30  N.Y., 
231),  which  was  an  action  for  supplies  furnished  this  same 
vessel,  where  the  same  facts  appeared  as  to  the  ownership 
of  this  vessel  as  were  given  in  evidence  or  offered  in  evi- 
dence upon  the  trial  of  this  action,  this  court  held,  that  it 
was  indubitably  established  that  Pelletier  was  the  real  owner 
of  the  vessel,  both  before  and  after  the  transfer  to  the  de- 
fendant ;  that  the  defendant  had  no  interest  in  her  or  her 
earnings,  and  that  they  belonged  to  Pelletier,  or  those  to 
whom  he  transferred  them.  That  under  these  circumstances 
the  defendant  was  not  liable  for  supplies,  unless  purchased 
by  him,  or  by  some  person  authorized  by  him. 
VOT,*  XXXYIL  30 
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Applying  the  doctrine  of  this  case  to  the  one  now  under 
examination,  it  follows,  that  independent  of    the  contract 
given  in  evidence,  there  would  be  no  liability  whatever  on 
the  part  of  the  defendant  for  any  wages  due  the  captain,  or 
for  services  rendered  by  him  for  or  on  account  of  this  vessel 
or  her  owners,  or  for  their  benefit.     No  implied  promise, 
therefore,  could  be  raised  that  the  defendant  was  to  pay  for 
the  same,  as  captain  Jenkins  well  knew  the  special  relations 
this  defendant  held  to  said  vessel,  and  to  her  owners.     And 
it  also  follows,  that  whatever  may  be  the  liability  of  the 
owners  to  the  captain  for  services  rendered  on  a  quantum 
meruit,  or   on  implied  assumpsit,  the  defendant's  liability 
can  alone  spring  from,  and  must  be  measured  by  his  con- 
tract.    But  it  was  competent  for  the  defendant  to  stipulate 
and  agree  to  pay  either  the  captain's  wages  or  to  pay  for 
supplies  furnished  the  vessel,  or  any  other  liability  which 
he  might  elect  to  incur ;  such  agreement  or  undertaking 
was  in  its  nature  collateral  to  the  primary  liability  of  the 
owners  for  the  debt, which  was  in  fact  theirs.  The  position  of 
the  defendant  in  this  action  is  that  of  surety  for  the  owners, 
who  are  primarily  bound  to  pay  and  discharge  the  wages 
of  the  captain  employed  by  them  to  navigate  their  vessel, 
and  for  their  benefit.     In  this  aspect  we  are  to  regard  the 
defendant's  undertaking,  and  the  liability  arising  therefrom. 
A  careful  examination  of  the  contract  entered  into  between 
the  parties,  will  show  what  each  contracted  to  perform,  and 
the  liabilities  imposed  thereby  upon  each.    Captain  Jenkins 
agreed,  on  his  part,  to  take  charge  of  the  bark,  for  her 
then  present  voyage  to  Australia  and  return  to  New  York, 
according  to  the  instructions  given  to  him  by  Pelletier.    By 
reference  to  them,  it  will  be  seen  that  a  round  voyage  was 
contemplated  from  New  York  to  Australia  and  back.     And 
in  consideration  of  the  said  services  the  defendant  agreed  to 
pay  Jenkins  the  sum  of  $150  per  month  for  each  and  every 
month  of  said  period,  during  said  outward  and  return  voy- 
age.    This  contract  was  entire,  and  for  the  round  voyage, 
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and  unless  there  was  full  performance  on  the  part  of  Jen- 
kins, the  defendant  cannot  be  called  upon,  in  accordance 
with  the  terms  of  his  contract  for  payment,  as  for  a  part 
performance.  The  current  of  decision  on  this  question  is 
too  uniform,  and  the  principles  settled  too  firmly  established 
to  permit  them  to  be  questioned  or  departed  from. 

It  is  needless  to  go  outside  of  the  discussion  bad  upon 
this  question  in  this  state.  The  case  of  McMillan  agt.  Van- 
derlip, (12  John.,  165),  contains  an  elaborate  review  of  the 
English  cases,  and  enunciates  the  settled  rule  of  law  with 
precision  and  entire  accuracy.  In  that  case  the  agreement 
was,  that  the  defendants  were  to  pay  Vanderlip  3  cents  per 
run  for  spinning,  and  that  he  was  to  work  for  them  10£ 
months,  and  the  plaintiff  claimed  for  spinning  845  runs  at  3 
cents  per  run.  The  question  was,  whether  the  contract 
was  an  entire  contract,  performed  on  the  part  of  the  plain- 
tiff, operating  as  a  condition  precedent,  or  whether  the 
agreement  to  pay  3  cents  a  run  on  one  side,  and  the  prom- 
ise to  work  for  10 £  months  on  the  other,  were  independent 
and  unconnected  with  the  rate  at  which  the  defendant  was 
to  spin.  Judge  SPENCER  said  :  "  It  is  evident  to  my  mind, 
that  the  parties  before  us  intended  that  Vanderlip  should 
serve  the  McMillan's  for  10£  months,  and  that  he  should  be 
paid  3  cents  for  each  run  of  yarn  spun  by  him,  and  that 
they  intended  this  as  one  entire  contract.  *  *  *  If  the  con- 
tract was  entire,  and  looked  as  well  to  the  price  per  run  as 
to  the  time  of  service,  it  necessarily  formed  a  condition  pre- 
cedent ;  and  then  Vanderlip  could  not  sue  until  he  had  per- 
formed his  contract  of  service,  or  until  the  period  within 
which  it  was  to  be  performed  had  elapsed."  In  view  of 
this  authority,  we  must  regard  the  contract  in  the  present 
case  as  one  entire  contract,  and  that  the  rate  per  month 
stipulated  therein  was  to  be  paid  on  full  performance  of  the 
condition  precedent  on  the  part  of  Jenkins,  namely :  the 
services  as  master  of  the  vessel  for  the  whole  period  of  the 
round  voyage.  In  Eeab  agt.  Moor,  (19  John.,  337),  affirmed 
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in  the  court  of  errors,  this  case  of  McMillan  agt.  Vanderlip, 
was  cited  with  approbation,  and  it  was  held,  that  when  M. 
had  contracted  to  work  for  R.  for  eight  months,  for  104 
dollars,  or  13  dollars  a  month,  that  the  performance  of  the 
work  was  a  condition  precedent,  and  that  M.  could  not  re- 
cover for  three  months'  work  performed. 

It  was  also  held,  that  the  written  contract  between  the 
parties  was  an  entire  contract  of  hiring  for  eight  months,  at 
a  stipulated  price.  That  M.  was  to  work  eight  months  for 
R,  for  which  R.  was  to  pay  him  104  dollars,  or  13  dollars 
a  month — not  13  dollars  at  the  end  of  every  month,  but  the 
entire  sum  of  104  dollars  to  be  paid  was  to  be  equal  to  that 
rate  of  compensation.  So  in  the  case  at  bar,  it  is  clear  that 
the  monthly  rate  fixed  was  not  to  be  paid  at  the  expiration 
of  every  month;  but  when  the  round  voyage  was  completed, 
Jenkins  was  to  be  paid  at  that  rate  for  the  time  necessarily 
consumed  in  making  it.  (See  also  Webb  agt.  Duckingfield, 
13  John.,  390;  Burril  agt.  Cleeman,  17  John.,  72). 

In  the  latter  case,  the  action  was  b/ought  upon  a  cove- 
nant to  a  charter  party.  The  defendant  agreed  for  the 
charter  and  hire  of  the  vessel  from  New  York  to  Pernam- 
buco  and  back  for  the  sum  of  $1,400,  on  delivery  of  the 
return  cargo,  on  arrival  of  the  vessel  at  New  York.  The 
vessel  went  to  Pernambuco,  but  in  consequence  of  the  port 
being  blockaded,  could  not  land  the  outward  cargo,  or  take 
in  a  return  cargo,  but  returned  to  New  York  with  the  cargo 
as  originally  laden  on  the  vessel. 

VAN  NESS,  J.,  In  the  opinion  of  the  court,  said:  "The 
freight  stipulated  to  be  paid  by  the  charter  party  depended 
upon  the  performance  of  the  voyage,  and  was  a  condition 
precedent  to  the  freight  being  payable ;  and  this  condition 
not  having  been  performed,  the  freight  cannot  be  recovered." 
To  the  same  effect  are  the  following  cases:  Lantry  agt. 
Paries,  (8  Coiven,  63);  Monell  agt.  Burns,  (4  Denio,  121). 
It  will  now  be  convenient  to  examine  ihe  doctrine  settled 
by  this  court  upon  this  question.  This  subject  received  a 
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very  thorough  discussion  in  the  learned  and  exhaustive 
opinion  of  COMSTOCK,  J.,  in  Smith  agt.  Brady,  (17  N.  T. 
173).  It  contained  a  review  of  the  authorities,  and  deduces 
from  them  this  principle :  That  according  to  the  settled 
law  of  this  state,  a  plaintiff  cannot  recover  the  pay- 
ments, which  by  the  terms  of  a  true  construction  of  the 
contract  are  due,  only  on  condition  of  performance  by  him, 
unless  he  can  show  such  performance,  or  prove  that  it  has 
been  waived. 

The  same  doctrine  was  reiterated  in  Cunningham  agt. 
Jones,  (20  N.  F.,  486).  In  that  case  it  was  held  that  the 
contract  (an  agreement  to  erect  a  brewery  upon  the  defen- 
dant's land,  \\ithout  any  stipulation  or  agreement  as  to  the 
time  and  manner  of  payment,  except  that  the  labor  was  to 
be  performed  by  day's  work)  was  an  entire  one,  and  indi- 
visible, and  that  the  contractor  was  not  entitled  to  recover 
without  a  full  performance  on  his  part.  It  matters  not  that 
no  price  was  fixed  upon  as  a  compensation.  The  defendant 
had  a  right  to  insist,  before  he  was  called  upon  to  pay.  that 
the  contract  should  be  first  performed.  The  same  doctrine 
was  re-affirmed  in  Baker  agt.  Higgins,  (21  N.  F.,  397).  It 
is  deemed  clear,  that  by  the  terms  of  this  contract,  the  de- 
fendant agreed  to  compensate  the  plaintiff's  intestate  for  the 
round  voyage,  at  a  certain  rate  of  compensation  per  month, 
for  the  time  thus  employed  in  fulfilling  the  contract,  and  that 
such  compensation  was  not  due  and  payable  until  the  per- 
formance on  the  part  of  Jenkins  of  the  conditions  precedent 
to  such  payment. 

In  Oakley  agt.  Morton,  (It  N.  Y.  R.,  25),  this  court  de- 
cided that  a  condition  precedent  must  be  strictly  performed 
to  entitle  a  party  to  recover. 

Judge  ALLEN,  in  his  opinion,  said  :  "Whenever  a  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself, 
he  is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract  "  (citing  numerous  au- 
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thorities).     Judge  JOHNSON,  in   the  same  case,  said  :  The 
performance  must  be  exact,  not  cy  pres." 

The  voyage  which  plaintiffs'  intestate  agreed  to  perform, 
was  not  made.  It  is  clear  upon  all  the  authorities,  that 
they  cannot  recover,  unless  some  valid  and  legal  excuse  is 
shown  for  the  nonperformance  by  him.  The  plaintiffs  claim 
that  the  interruption  of  the  voyage,  and  the  sale  of  the 
vessel  at  Mauritius,  furnish  such  an  excuse.  To  this  the 
defendant  is  at  liberty  to  say,  il  Non  in  hose  fcedere  veni" 
Inevitable  accident  on  the  part  of  a  third  party  is  not  an 
adequate  excuse.  The  fault  of  the  defendant  alone  is  avail- 
able for  such  a  purpose.  As  was  correctly  observed  in  the 
case  last  cited,  such  "  accident  by  inevitable  necessity  is 
not  available,  because  he  might  have  provided  against  it  by 
his  contract-" 

This  court  decided,  in  Harmony  agt.  Bingham,  (12  N.Y., 
99),  that  when  a  party  unconditionally,  by  express  contract, 
agrees  to  do  an  act,  performance  is  not  excused  by  inevita- 
ble accident  or  other  unforeseen  contingency  not  within  his 
control  ;  and  in  the  opinion  of  the  court,  by  Judge  ED- 
WARDS, it  is  said  "  that  this  rule  has  been  uniformily  fol- 
lowed, and  that,  too,  even  in  cases  in  which  its  application 
has  been  considered  by  the  court  as  attended  with  great 
hardship.  The  only  exception  that  has  ever  been  acknowl- 
edged, is  where  a  party  has  contracted  to  do  a  thing  which 
the  law  considers  impossible. 

Judge  RUGGLES  said;  "It  is  a  well  settled  rule  of  law, 
that  where  a  party,  by  his  own  contract,  absolutely  engages 
to  do  an  act,  it  is  deemed  to  be  his  own  fault  and  folly  that 
he  did  not  thereby  expressly  provide  against  contingencies, 
and  exempt  himself  from  responsibility  in  certain  events. 
And  in  such  a  case,  therefore — that  is,  in  the  instance  of  an 
absolute  and  general  contract — the  performance  is  not  ex- 
cused by  an  inevitable  accident,  or  other  contingency,  al- 
though not  foreseen  by  or  within  the  control  of  the  party." 
The  same  doctrine  was  enunciated  by  this  court  in  Tomp- 
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Joins  agt.  Dudley,  (25  N.  F.,  272).  There  the  plaintiffs,  as 
trustees  of  a  school  district,  sued  to  recover  moneys  ad- 
vanced by  them  towards  the  erection  of  a  school  house,  paid 
on  account  to  one  Chambers,  who  had  contracted  with 
plaintiffs  to  erect  and  build  it  for  a  certain  sum,  and  the 
defendant  had  guaranteed  the  faithful  performance  of  the 
contract  by  Chambers.  Before  the  building  was  entirely 
completed,  it  was  destroyed  by  fire.  This  court  held,  that 
the  plaintiffs  were  entitled  to  recover,  and  that  the  justi- 
fication for  nonperformauce,  the  destruction  of  the  build- 
ing by -fire  and  inevitable  accident,  without  any  fault 
on  the  part  of  the  contractor,  was  no  legal  justification  for 
the  nonperformance  of  the  contract.  The  case  of  Adams 
agt.  Nichols  (19  Pick.,  275)  was  referred  to.  In  that  case, 
MORTON,  3.,  in  delivering  the  opinion  of  the  court,  said  : 
11  The  defendants  do  not  pretend  that  they  have  executed 
their  contract  to  build  a  house  for  the  plaintiff,  but  contend 
that  the  facts  disclosed  furnish  a  legal  excuse  for  not  doing 
it.  In  these  and  similar  cases,  which  seem  hard  and  op- 
pressive, the  law  does  no  more  than  enforce  the  exact  con- 
tract entered  into.  If  there  was  any  hardship,  it  arises  from 
the  indiscretion  or  want  of  foresight  of  the  suffering  party. 
It  is  not  the  province  of  the  law  to  release  persons  from  the 
improvidence  of  their  own  acts."  In  harmony  with  these 
principles  is  the  case  of  School  Dist.  No.  I  agt.  Daucliy,  (25 
Conn.,  530)  and  also  an  instructive  case  of  School  Trustees 
of  Trenton  agt.  Bennett,  (3  Butcher,  N.  J.,  514).  The  su- 
preme court  of  that  state  in  its  opinion  says : 

"  No  rule  of  law  is  more  firmly  established  by  a  long 
train  of  decisions  than  this,  that  where  a  party,  by  his  own 
contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract."  In  reference  to  the  hardship  of 
such  a  rule,the  court  very  justly  says:  "No  matter  how  harsh 
and  apparently  unjust  in  its  operation  the  rule  may  occasion- 
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ally  be,  it  cannot  be  denied  that  it  has  its  foundation  in 
good  sense  and  inflexible  honesty.  He  that  agrees  to  do  an 
act  should-  do  it,  unless  absolutely  impossible.  He  should 
provide  against  contingencies  in  his  contract.  When  one 
of  two  innocent  persons  must  sustain  a  loss,  the  law  casts 
it  upon  him  who  has  agreed  to  sustain  it,  or  rather  the  law 
leaves  it  where  the  agreement  of  the  parties  has  put  it ;  the 
law  will  not  insert,  for  the  benefit  of  one  of  the  parties,  by 
construction,  an  exception  which  the  parties  have  not, either 
by  design  or  neglect,  inserted  in  their  engagement."  To 
the  same  purport  is  the  law  of  Catlin  agt.Tofo'as,  (26  N.Y., 
217). 

It  logically  follows  from  these  authorities,  that  the  con- 
tract of  the  plaintiffs'  intestate  with  the  defendant  was  for 
the  round  voyage  arid  an  entirety,  and  that  the  compensa- 
tion therein  specified  was  to  be  made  upon  its  performance; 
that  such  performance  was  a  condition  precedent,  and  no 
action  could  be  maintained  until  such  performance  had  taken 
place,  unless  the  party  upon  whom  such  performance  rested 
established  a  valid  and  legal  excuse  for  such  omission  or 
nonperformance ;  that  none  such  has  been  shown  in  this 
case,  and,  as  a  consequence, 'neither  the  plaintiffs'  nor  their 
intestate  are  entitled  to  claim  such  compensation.  If  these 
views  are  concurred  in,  it  follows  that  the  judgment  appealed 
from  must  be  reversed,  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

The  majority  of  the  judges  are,  however,  of  the  opinion 
that  the  points  discussed  in  the  preceding  opinion  were  not 
raised  upon  the  trial  of  this  action,  and  therefore  are  not 
now  available  to  the  defendant.  But  they  are  of  the  opin- 
ion that  the  exception  to  the  charge,  as  to  the  time  for 
which  wages  were  recoverable,  if  recoverable  at  all,  that 
they  could  not  be  recovered  for  a  longer  period  than  the  in- 
ception of  the  contract  sued  on  to  the  breaking  up  of  the 
voyage,  presents  the  question  distinctly  for  what  period  of 
time  the  plaintiffs  are  entitled  to  recover  wages  of  the  cap- 
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tain  from  the  defendant.  This  court  is  of  the  opinion  that 
such  recovery  must,  be  confined  to  the  period  during  which 
captain  Jenkins  performed  the  service  as  master,  namely  : 
from  the  time  of  the  inception  of  the  voyage,  on  the  8th 
day  of  February,  1853,  to  the  date  of  its  abandonment  and 
breaking  up  on  the  8th  of  September,  1853. 

The  judgment  appealed  from  is  therefore  affirmed,  with- 
out costs  of  this  appeal,  if  plaintiff's  elect  and  consent  to 
deduct  all  allowances  foi  wages  after  September  8,  1853, 
and  interest  thereon  included  in  the  judgment.  If  they  do 
not  so  elect  and  consent  within  twenty  days  after  notice  of 
this  judgment,  the  said  judgment  is  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

WRIGHT,  PORTER,  FULLERTON  and  PARKER,  J.T.,  concur 
in  reversing,  unless  there  is  a  reduction  of  damages  to  com- 
pensation while  actually  navigating  vessel. 

Affirmed,  conditionally. 

HUNT,  J..  and  GROVER,  J.;  dissent. 
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SUPREME  COURT. 

McViCKER  agt.  Ross  and  others  ;  HARRIS  agt.  SAME;  WIL- 
LIAMS agt.  SAME.  In  the  matter  of  HASKIN  agt.  Ross  and 
others;  FARGO  and  others  agt.  BLATCHFORD  and  others. 


Although  a  dissenting  shareholder  of  a  joint  stock  company  to  consolidation  -with  an- 
other company,  like  a  retiring  partner  in  an  ordinary  partnership,  is  not  to  be 
obliged,  in  the  absence  of  express  agreement  to  that  effect,  to  surrender  his  inter- 
est in  tne  property  of  his  remaining  associates  at  an  estimated  valuation,  but  has 
the  right  to  have  the  valuation  actually  ascertained  by  a  sale,  in  the  only  manner 
recognized  by  law  for  closing  up  partnerships  in  the  absence  of  express  stipula- 
tion : 

Yet, where  there  is  great  disparity  between  the  amount  of  etock  assenting  and  that 
dissenting  to  be  consolidation, with  a  just  regard  for  the  interests  of  all  the  parties 
concerned  in  the  consolidated  company,  the  court  will  order  that  the  consolidated 
company,  the  defendants  in  the  action,  give  ample  security  that  the  property  trans- 
ferred to  the  consolidated  company,  shall,  if  so  required  by  the  judgment  of  the 
court  on  the  termination  of  the  litigation,  be  delivered  into  the  custody  of  the  court, 
for  the  protection  of  all  the  parties  interested. 

The  plaintiffs,  in  such  action,  have  no  absolute  right,  though  it  is  very  common  and 
usual  to  do  so,  to  have  a  sale  at  the  commencement  of  the  litigation,  as  soon  Ae  the 
property  has  been  handed  over  to  a  receiver ;  their  right,  if  they  are  entitled 
to  have  the  property  sold,  is  to  have  it  sold  when  they  have  recovered  judg- 
ment. 


New  York  Special  Term,  August,  1869. 

CARDOZO,  J.  In  the  first  three  above  entitled  cases  a  mo- 
tion is  made  to  appoint  a  receiver  of  the  property  of  the 
Merchants'  Union  Express  Company,  and  in  them  and  in  the 
matter  fourthly  above  entitled/I  am  asked  to  remove  Mr. 
William  F.  Allen,  from  the  position  of  receiver  of  a  certain 
portion  of  such  property,  to  which  he  was  appointed  by  an 
order  made  in  the  suit  of  Haskin  agt.  Ross,  &c.  I  have 
concluded  to  deny  these  applications,  except  as  hereafter 
slated,  for  the  following  reasons  : 

I  think  that  at  this  stage  of  the  litigation  the  relief  sought 
is  under  the  circumstances  unnecessary  for  the  full  pro- 
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tection  of  the  plaintiffs,  and  would  be  a  needless  hardship 
upon  some  of  the  defendants.  The  amount  of  dissentient 
stock  is  quite  inconsiderable  in  comparison  with  the  large 
amount  of  stock  which  has  acquiesced  in  the  agreement  of 
consolidation,  and  while  I  am  of  the  opinion  that  a  dissent- 
ing shareholder  in  .these  joint  stock  companies,  like  a  retir- 
ing partner  in  an  ordinary  partnership,  is  not  to  be  obliged, 
certainly  at  all  events  in  the  absence  of  express  agreement 
to  that  effect,  to  surrender  his'  interest  in  the  property  to 
his  remaining  associates  at  an  estimated  valuation,  but  has 
the  right  to  have  the  valuation  actually  ascertained  by  a  sale 
in  the  only  manner  recognized  by  law  for  closing  up  part- 
nerships in  the  absence  of  express  stipulation: 

Yet  the  great  disparity  between  the  amount  of  stock  as- 
senting and  that  dissenting  and  a  just  regard  for  the  inter- 
ests of  all  the  parties  concerned  in  the  consolidated  com- 
pany, lead  me  to  the  conclusion  that  such  an  order  should, 
and  I  think,  can  now  be  made  without  disturbing  the  pres- 
ent condition  of  affairs,  as  will  make  every  discontented 
shareholder  perfectly  safe  until  a  final  decree  can  be  made, 
settling  and  adjudging  definitely  the  rights  of  the  parties. 

With  that  view,  while  denying  the  motion  for  receiver, 
and  vacating  the  injunction  issued,  except  so  far  as  to  pre- 
vent any  attempt  to  forfeit  stock  of  dissenting  shareholders, 
I  shall  do  so  only  on  condition  that  the  defendants  furnish 
a  bond  with  sureties  to  be  approved  by  one  of  the  justices 
of  this  court,  conditioned  that,  upon  the  final  judgment,  all 
the  property  which  belonged  to  the  Merchants'  Union  Ex- 
Express  Company,  and  which  was  transferred  to  the  con- 
solidated company,  shall,  if  so  required  by  the  judgment,  be 
delivered  into  the  custody  of  the  court  through  such  officer 
for  that  purpose  as  it  may  appoint,  and  also  that  in  case  by 
use,  lapse  of  time  or  otherwise  any  of  the  property  shall 
have  diminished  in  value,  then  to  make  the  same,  by  a  pay- 
ment in  cash,  up  to  the  full  value  to  be  ascertained  as  here- 
inafter mentioned. 
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This,  I  think,  will  protect  everybody  without  doing  harm 
to  any  one.  The  plaintiffs  have  no  absolute  right,  though 
it  is  very  common,  and,  indeed,  most  usual  to  do  so,  to  have 
a  sale  at  the  commencement  ot  the  litigation,  as  soon  as  the 
property  has  been  handed  over  to  a  receiver  ;  their  right.if 
they  are  entitled  to  have  the  property  sold,  is  to  have  it 
sold  when  they  have  recovered  judgment.  All  that  they 
can  claim,  is  that  the  property  shall  be  preserved  until  judg- 
ment, so  that  their  rights  as  then  ascertained  and  declared 
may  be  enforced. 

I  do  not  understand  the  case  of  Spiceragt.  Haresceup,  de- 
cided by  judge  DALY,  on  the  30th  of  April,  to  which  Mr. 
Sewell  invited  my  attention  after  the  argument,  to  conflict 
with  the  general  rule,  that  a  sale  is  the  only  method  of 
closing  up  a  partnership,  if  the  partners  cannot  agree 
among  themselves  upon  a  division  of  some  other  method;  I 
understand  Judge  DALY  to  have  done  substantially  what  I 
have  determined  to  do  here.  He  obliged  the  defendant  to 
give  security,  so  that  the  plaintiff  should  be  safe  when  final 
'udoment  was  obtained. 

o 

To  carry  my  views  into  effect  there  must  be  a  reference 
to  James  M.  Sweeny,  to  ascertain  and  report  all  the  prop- 
erty of  every  name  and  description  and  the  value  of  each 
item  which  belonged  to  the  Merchants'  Union  Express  Com- 
pany, and  which  was  transferred  to  the  consolidated  com- 
pany ;  and  upon  the  coming  in  of  that  report  I  will  fix  the 
amount  of  the  bond  which  the  consolidated  company  must 
give  as  a  condition  of  retaining  the  property  pending  the 
litigation,  thus  in  effect  constituting  them  receivers  pend'cnte 
lite. 

I  have  intentionally  avoided  expressing  any  opinion  on  the 
merits  or  on  the  various  questions  discussed  before  me,  be- 
lieving that  in  the  view  I  have  taken  of  the  present  neces- 
sities of  the  case,  I  ought  to  leave  them  to  be  disposed  of 
upon  a  regular  trial. 
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Respecting  the  application  to  remove  Judge  Allen  from 
the  partial  receivership  which  he  holds,  I  think  it  sufficient 
to  say  that  while  I  do  not  mean  to  be  understood  as  approv- 
ing the  method  which  the  parties  took  to  procure  that  re- 
ceivership, yet  in  view  of  the  fact  that  the  receiver  is  the 
officer  of  the  court  and  under  its  control,  and  that  the  gen- 
tleman who  holds  the  position  is  personally  wholly  unobjec- 
tionable and  might  very  well  have  been  selected  for  such  a 
trust  in  a  perfectly  proper  and  legitimately  conducted  pro- 
ceeding, I  do  not  think  that  it  is  necessary  for  me  to  make 
any  change  at  present.  This  leaves  only  the  case  of  Fargo, 
&c.,  agt.  Blatchford,  &c.,  in  which  the  plaintiffs  seek  to  have 
the  consolidation  agreement  confirmed  and  to  restrain  the 
suits  brought  to  impeach  it,  and  in  which  they  ask  the  con- 
tinuation of  the  preliminary  injunction  which  has  been 
granted. 

It  may  be  doubted  whether  that  bill  can  be  sustained,  but 
I  do  not  think  it  necessary  to  determine  the  question ;  be- 
cause, after  the  disposition  that  I  have  made  of  the  other 
cases  and  in  view  of  the  fact  that  the  defendants  in  this 
suit  can  obtain  any  affirmative  relief  that  they  may  show 
themselves  entitled  to,  whether  of  the  character  demanded 
in  their  complaints  in  the  other  cases  or  otherwise,  and  that 
the  litigation  will  be  presented  in  a  more  convenient  form 
than  if  conducted  in  many  suits,  no  harm  can  be  occasioned 
by  continuing  the  injunction  in  this  case,  and  therefore  I 
think  it  best  not  to  interfere  on  a  mere  motion  with  the  tem- 
porary order,  but  to  leave  the  defendants  to  the  more  solemn 
and  regular  course  of  a  demurrer  if  they. see  fit,  instead  of 
litigating  the  whole  merits  of  the  controversy,  as  they  can 
do,  in  the  convenient  form  which  the  plaintiffs  afford  them 
by  this  action,  to  insist  upon  their  right  to  a  determination 
of  the  legal  objections  which  they  raise  to  the  complaint. 

An  order  to  carry  these  views  into  effect  may  be  prepared 
by  either  party  and  may  be  settled  on  notice,  and  either  par 
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ty  may  make  such  suggestions  for  my  consideration  as  he 
may  desire  respecting  the  provisions  of  the  bond  and  the 
order  of  reference  hereinbefore  mentioned.  The  costs  of 
the  motions  will  be  taxed  in  the  causes  and  abide  the  event 
thereof. 
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N.  Y.  SUPERIOR  COURT. 

WILLIAM  H.  BALL  and  others  agt.  MILTON  A.  GOODENOUGH 

and  others. 


An  application  for  the  appointment  of  a  receiver  in  supplementary  proceedings,  must 
be  made  to  the  judge  who  granted  the  order  of  reference,  and  appointed  the 
referee. 

The  order  should  be  a  chamber  order  and  filed  -with  the  clerk  of  the  city  and  county 
of  New  York;  and  it  is  only  from  the  time  the  receiver  receives  a  copy  of  the 
order,  certified  by  the  county  clerk  that  he  has  any  power  to  act  at  nil. 

The  judge  in  such  an  order  has  no  authority  to  direct  an  assignment  of  personal 
property,  and  can  only  forbid  the  transfer  of  debts  owning  to  the  judgment  debt- 
or, until  the  receiver  can  sue. 


Special  Term,  August,  1869. 

THE  plaintiff  in  this  case  instituted  supplementary  pro- 
ceedings against  the  defendants  to  collect  a  judgment  recov- 
ered by  them  against  the  defendants,  and  for  that  purpose 
procured  an  order  from  his  Honor  Judge  MONELL,  requiring 
the  defendants  to  appear  and  be  examined  concerning  their 
property,  it  appears  that  afterwards  the  plaintiffs  procured 
an  order  from  his  Honor  Judge  FREEDMAN,  appointing  a 
receiver  of  the  property  of  the  judgment  debtor. 

Mr.  H.   C.  DENISON,  counsel  for  the  judgment  debtor, 

moved  to  vacate  the  order  on  the  ground,  that  under  the 
Code,  Judge  FREEDMAN  had  no  power  to  make  the  order, 
and  that  Judge  MONELL,  who  granted  the  original  order  for 
the  examination  of  the  judgment  debtor,  was  the  proper 
judge  to  appoint  the  receiver. 

McCuNN,  J.  The  rule  is  now  settled  that  an  application 
for  the  appointment  of  a  receiver  must  be  made  to  the 
judge  who  granted  the  order  of  reference,and  who  appointed 
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the  referee  to  examine  as  to  the  property  of  the  judgment 
debtor.  No  other  judge  out  of  court  has  the  power. 
Such  was  (Code  298)  the  practice  as  held  in  the  case  of 
Smith  and  another  agt.  Johnson,  (7  How.  R.,  39).  Again, 
the  Code  requires  that  the  order  should  be  a  chamber  order, 
and  that  the  same  must  be  filed  with  the  clerk  of  the  city 
and  county  of  New  York  ;  and  it  is  only  from  the  time  the 
receiver  receives  a  copy  of  the  order,  certified  by  the  county 
clerk  that  he  has  any  power  to  act  at  all.  The  judge  in 
an  order  appointing  a  receiver  has  no  authority  to  direct  an 
assignment  of  personal  property ;  and  in  respect  to  debts 
owing  to  the  judgment  debtor,  can  only  forbid  any  transfer 
or  other  disposition  of  them  until  an  opportunity  be  given 
the  receiver  to  sue.  (People  agt.  Hurlbert,  5  How.  Pr.  Pi., 
446;  9  N.Y.  Leg.  Observer ',  245.)  Motion  granted. 
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SUPREME  COURT. 
BELL  V.  LITTLE,  appellant  agt.MARTiN  WILLETTS,  respondent. 

The  statutes  of  1860  and  1862  do  not  enable  a  married  woman  to  acquire  title  to 
property  by  gift  from  her  husband.  The  statutes  of  1848  and  1849  expressly  dis- 
claim this  riode  of  creating  a  sole  and  separate  estate  in  the  wife.  And  the 
statutes  of  1860  and  1862,  do  not  enlarge  the  means  by  which  such  estate  may  be 
created,  but  declare  the  qualities  of  such  estate  when  acquired  in  accordance  with 
existing  laws. 

No  gift  inter  vivos,  confers  title,  unless  the  change  of  possession  be  positive,  and  the 
donor  in  no  position  to  repossess  himself  of  the  subject  matter  of  the  gift,  or  to 
recall  the  same. 

Kings  General  Term,  February,  1869. 

Before  J.  F.  BARNARD,  GILBERT  and  TAPPEN,  Justices. 

APPEAL  from  a  judgment  entered  upon  the  report  of  Wm. 
P.  Buffett,  referee. 

The  action  was  brought  by  Bell  V.  Little  against  Martin 
Willetts,  under  sheriff  of  Suffolk  county,  to  recover  the 
possession  of  certain  articles  levied  on  by  him,  under  an  ex- 
ecution against  the  property  of  Robert  H.  Little,  her  hus- 
band. 

The  other  facts  in  the  case  sufficiently  appear  in  the  re- 
port and  opinion. 

The  referee  found  as  facts  : 

1.  That  the  plaintiff,  Bell  V.  Little,  is,  and  for  more  than 
seventeen  years  has  been  the  wife  of  Robert  H.  Little. 

2.  That  for  fifteen  years  previous  to  and  including  the 
year   1865,  her  said  husband  was  accustomed  to  give  her 
each  year  a  holiday  gift  in  money  —  in  some  years  $500,  in 
other  years  $300. 

3.  That  excepting  portions  of  this  money  used  in  paying 
for  articles  purchased  for  herself,  she  delivered  the  same  to 
her  husband,  with  directions  that  he  should  invest  the  same 


for  her  and  as  her  agent. 
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4.  That  he  did  invest  and  re-invest  the  same,  together 
with  the  profits  thereof,  in  various  gold,  petroleum,  and  oil 
stocks.     He   kept   in    his   books  an  account  between  him 
and  her  of  these  transactions.     Mrs.   Little  was  kept  ad- 
vised of  these   transactions,  made   occasional   memoranda 
of  some  of  them,  but  kept   no   accurate   account  of  the 
whole. 

5.  That  in  the  Spring  of  1866,  Mrs.   Little  became  the 
owner  of  a  farm  at  Huntington,  Suffolk  county,  on  which 
she  and  her  husband  and  family  then  went  to  reside,  and 
where  they  have  since  resided. 

6.  That  in  1S66,  Mrs.  Little  purchased  and  placed  on  the 
farm,  through  the  agency  of  her  husband,  the  following 
articles   mentioned   in    the    complaint,    viz :    the   skeleton 
wagon,  the  two-seat  wagon,  the  calash-top  wagon,  the  bay 
horse,  the  cow,  grindstone,  and  flat  boat.     Her  husband  in 
purchasing  these  articles  professed  to  act  in  behalf  of  his 
wife,  and  paid  for  them  out  of  the  funds  above  mentioned. 
The  calf  mentioned  in  the  complaint  was  raised  from  the 
cow  mentioned.     The  hay  and  stalks  mentioned  were  grown 
upon  the  farm. 

7.  That  in  1867,  Daniels,  Crozier  &  Coe  obtained  a  judg- 
ment in  the  supreme  court,  against  Robert  H.  Little,  on 
which  an  execution  was  issued ;  and  the  defendant,  under 
sheriff  of  Suffolk  county,  by  virtue  thereof,  levied  on  the 
articles  mentioned  in  the  complaint. 

8.  That  the  articles  were  immediately  replevied  by  the 
plaintiff, 

9.  That  the  valne  of  the  articles,  other  than  the  liay  and 
stalks,  is  $460,  and  of  the  hay  and  stalks,  $40. 

And  as  conclusions  of  law : 

1.  That  by  the  common  law,  Robert  H.  Little,  had  no 
power  to  confer  upon  his  wife,  the  plaintiff,  a  title  to  his 
money  by  a  delivery  thereof  into  her  possession  in  the  form 
of  a  gift,  and  that  she  had  no  legal  capacity  to  acquire  a 
title  to  such  money  in  that  manner. 
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2.  That  the  statutes  of  the  state  have  not  altered  the  law 
in  this  respect. 

The  statutes  of  1843  and  1849  expressly  disclaiming  this 
mode  of  creating  a  sole  and  separate  estate  in  the  wife. 
And  the  statutes  of  I860  and  1862  not  enlarging  the  means 
by  which  such  estate  may  be  created,  but  declaring  the 
qualities  of  such  estate  when  acquired  in  accordance  with 
existing  laws. 

3.  That  the  money  delivered  by  Robert  H.  Little  to  his 
wife,  the  plaintiff,  remaining  by  force  of  law  his  property, 
the  proceeds  thereof,  and  the  articles  purchased  therewith, 
with  the  calf  raised  from  the  cow  thus  purchased,  were  all 
his  property  ;  and  that  the  facts  raise  no  equity  in  behalf 
of  the  plaintiff  herein  which  can  countervail   the  claims  of 
jw  execution  creditor  of  the  owner. 

4.  That  the  defendant  had  authority  to  take  those  articles, 
and  that  he  therefore  have  judgment  for  the  return  thereof,or 
in  default  of  a  return,  for  the  sum  of  $460,  with  interest 
from  the  date  of  the  replevy,  to  wit :  from  the  24th  of  Jan- 
uary, 1868. 

5.  That  the  plaintiff  was  the  owner  of  the   hay  and 
stalks  mentioned  in  the  complaint,  and  that  she  have  judg- 
ment for  six  cents  damages  for  the  taking  and  detention 
thereof. 

Judgment  being  entered  for  the  defendant  in  accordance 
with  the  report,  the  plaintiff  appealed  to  the  general  term. 

HENRY  C.  PLATT  and  C.  C.  EGAN,  for  appellant. 

I.  No  fraud  is  alleged  in  the  answer,  nor  was  any  proven 
on  the  trial. 

1.  The  fact  of  the  married  relation  existing  between  this 
plaintiff  and  Robert  H.  Little  raises  no  presumption  of 
fraud.  Her  right  to  own,  hold  and  dispose  of  property, 
separate  from  her  husband,  is  the  same  as  if  she  were  a 
feme  sole.  The  acts  of  '48,  '49,  '60  and  '62  were  not  in- 
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tended  to  enable  married  women  to  hold  property  jointly 
with  their  husbands,  but  to  take,  hold  and  dispose  of  prop- 
erty, as  if  they  had  no  husbands,  (Goelet  agt.  Gori,  31 
Barb.,  314.) 

2.  The  creditors  of  the  husband  (Daniels,  Crozier  &  Coe) 
were  not  existing  creditors  at  the  time  he  made  these  holi- 
day gifts  to  his  wife,  nor  at  the  time  the  plaintiff  purchased 
the  articles  in  suit.  Their  claims  accrued  a  long  time  af- 
terwards. 

Gifts  and  voluntary  conveyances  made  by  the  husband  to 
the  wife,  without  fraudulent  intent,  at  a  time  when  he  is 
indebted  to  no  one,  are  not  to  be  called  in  question  by  his 
subsequent  creditors. 

5.  A  subsequent  indebtedness  cannot  be  invoked,  to  make 
that  fraudulent  which  was  honest  and  free  from  impeach- 
ment at  the  time.  (Philips  agt.  Wooster,  36  N.  Z.,  414 ; 
and  cases  there  cited  by  PARKER,  J. 

4.  A  husband  or  other  party,  who  is  solvent,  may  make 
a  voluntary  transfer  to,  or  settlement  upon  his  wife  or  child, 
and  such  transfer  or  settlement  is  good  against  all  the  world, 
except  existing  creditors.     (Dygert  agt.  Remerschnider,  32 
N.  Y.,  648). 

5.  In  this  state,  ever  since  the  case  of  Seward  agt.  Jack 
sow,  (8  Cow.,  406),  the  rule  established  there  has  been  fol 
lowed  in  all  the  courts,  that  a  subsequent  creditor  must 
show  actual  fraud,  before  he  could  set  aside  a  voluntary  set- 
tlement.    (Id.). 

6.  The  fact  that  the  husband  acted  as  her  agent  in  the 
transaction  of  her  business,  raises  no  presumption  of  fraud. 

Under  the  existing  statutes,  a  married  woman  may  man- 
age her  separate  property  through  the  agency  of  her  hus- 
band, without  subjecting  it  to  the  claims  of  his  creditors. 

The  application  of  an  indefinite  portion  of  the  income  to 
the  support  of  the  husband,  does  not  impair  the  title  to  her 
property. 
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No  interest  in  her  separate  estate  is  acquired,  either  by 
the  husband  or  his  creditors,  through  his  voluntary  services 
as  her  managing  agent.  (BucUey  agt.  Wells,  33  N.  Y.t 
618). 

II.  No  fraud  upon  these  creditors  being  alleged  or  proven 
the  gifts  of  Robert  H.  Little  to  his  wife  were  valid,  both  in 
law  and  in  equity ;  and  the  property  levied  upon  in  this 
action,  by  the  defendant,  was  and  is  the  property  of  the 
plaintiff;  and  the  referee  erred  in  his  conclusions  of  law  to 
the  contrary. 

1.  The  gifts  were  made  perfect  by  delivery  and  accept- 
ance.    The  plaintiff  had  entire  control  of  them  ;  and,  with 
the  profits  and  proceeds  arising  out  of  the  investment  of 
those  gifts,  purchased  the  articles  in  suit. 

2.  These  gifts  were  not  prejudicial  to  any  rights  of  Cro- 
zier,  Daniels   &    Coe.     They  were  not  then  creditors  of  the 
husband.     The  husband  was  entirely  solvent,  for  aught  that 
appears  in  the  evidence. 

3.  The  gifts  made  to  her  by  her  husband  were  reasonable 
and  proper,  under  the  circumstances.     They  were  evidently 
intended  to  be  perfect  conveyances — to  vest  in  the  wife  a 
full  possession,  control  and  title  to  the  monies  given,  as  a 
voluntary  settlement  and  separate  property.     Her  separate 
investment  of  these  funds,  and  the  keeping  of  her  accounts 
separately,  shows  this  fact.     The  gifts  were  followed  by  an 
immediate  and  continued  change  of  possession,  and  a  sepa- 
rate enjoyment  of  profits  and  benefits  arising  therefrom. 
The  agency  of  her  husband  was  lawful  and  proper. 

4.  There  was  never  any  attempt  of  the  husband  to  dis- 
turb this  separate  title,  possession  and  enjoyment,  or  in  any 
manner  to  interfere  with  his  wife's  exclusive  rights  thereto. 
He  acted  as  her  agent,  when  authorized  and  directed  by  her 
so  to  do. 

III.  The  gifts  were  valid  in  law. 

1.  The  rule  of  the  common  law,  which  treats  a  convey- 
ance from  husband  to  wife  as  void,  is  solely  a  technical  re- 
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suit  from  the  necessity  of  two  parties  to  a  contract,  while, 
at  common  law,  husband  and  wife  are  one  person.  (1  Black- 
stone  Com.)  p.  442.)  This,  in  the  language  of  Justice  POT- 
TER (Dygert  agt.  Hemerschnider),  u  is  the  crude,  harsh  old 
rule  of  the  common  law."  The  modern  advance,  both  in 
this  country  and  in  England,  of  a  more  reasonable,  wise  and 
just  view  of  the  separate  and  independent  rights  existing 
between  husband  and  wife,  both  in  legislation  and  in  the 
courts,  amounts  to  a  repudiation  of  that  despotic  rule, 
originating  in  the  dark  ages,  that  a  wife,  neither  in  her  per- 
son or  estate,  had  any  legal  existence.  The  unseen  wisdom, 
says  POTTER,  J.,  of  these  oracular  utterances  of  black  letter 
common  law,  I  am  happy  to  say,  no  longer  obscures  the 
jurisprudence  of  this  state. 

2.  Since  the  acts  of  '48,  '9,  '60,  '62.  husband  and  wife 
are  two  separate  and  distinct  persons,  as  to  holding  and  ac- 
quiring property,  real  or  personal. 

3.  A  wife  may  make  a  gift  of  her  separate  property  to 
her  husband.     (Gage  agt.  Duchy,  28  Barb.,   622 ;  Shirley 
agt.  Shirley,  9  Paige,  363). 

The  same  rule  would,  by  analogy,  apply  to  the  husband, 
making  gift  to  the  wife.  (See  Borst  agt.  Spelman,  4  N.  Y., 
284). 

These  acts  are  to  be  liberally  construed  in  favor  of  mar- 
ried women.  (Power  agt.  Lester,  17  How.  Pr.,  413). 

4.  Under  the  statutes  relating  to  married  women,  the 
common  law  rule  that  a  wife  cannot  take  by  gift  from  her 
husband  is  abrogated.     (Eaicson  agt.  Penn.  E.E.  Co.,  2  Abb. 
Pr.  R,  (N.  £.),  220). 

(General  term,  first  district,  February,  1867.  See  decision 
there  given.) 

IV.  The  gifts  were  valid  in  equity. 

1.  The  referee  erred  in  finding  as  a  conclusion  of  law, 
"that  the  facts  raise  no  equity  in  behalf  of  the  plaintiff 
therein,  which  can  countervail  the  claims  of  an  execution 
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creditor,  &c."     The  facts  in  this  case  warrant  the  exercise 
of  the  equitable  powers  of  the  court. 

2.  No  fraud  alleged  or  shown. 

3.  Gifts  made  years  prior  to  any  claims  of  creditors  on 
husband. 

4.  Husband  solvent  and  in  good  financial  standing. 

5.  The  distinction  between  legal  and  equitable  remedies 
no  longer  continues  since  the  Code.     The  legislature  has 
united  law  and  equity  to  the  fullest  extent,  and  its  constitu- 
tional power  to  do  so  is  firmly  settled.    (21  How.  Pr.,  296). 

6.  Since  the  Code,  the  question  in  an  action  is  not  wheth- 
er the  plaintiff  has  a  legal  right  or  an  equitable  right,  or  the 
defendant  a  legal  or  equitable  defense ;  but  whether  accord- 
to   the   whole   law  of   the   land,    applicable   to   the   case, 
the  plaintiff  makes  out  the  right  which  he  seeks  to  establish, 
or  the  defendant  shows  that  the  plaintiff"  ought  not  to  have 
the  relief  sought  for. — JOHNSON,  J.,     (Crary  agt.  Goodman, 
16  N.  Y.,  268). 

7.  This  idea  of  the  union  and  identity  of  husband  and  wife 
does  not  prevail  in  courts  of  equity.     (2  Story  Equity  Jur- 
isp.,  §  1,  368,  72,  73,  74,  75). 

8.  The  rights  of  married  women  form  a  favored  head  of 
equity  jurisdiction;  and  courts  of  equity  are  sedulous  to 
protect  them  in  their  dealings  concerning  property.  (2  Story 
Eg.  Jurisp;  $  1,  429). 

9.  The  intervention  of  a  trustee  is  no  longer  deemed 
essential  to  sustain  the  wife's  equitable  rights   under  an 
agreement  or  conveyance  from  a  husband  to  his  wife.  (2  Eq. 
Jurisp.j  §   1,  380  ;   Wallingford  agt.  Allen,  10  Peters    U.  S. 
C.  R.,  583  ;    Lynch   agt.  Livingston,    6   N.  Y.  (2  Seld.)  R., 
422). 

10.  A  court  of  equity  also  recognizes  the  relationship  of 
debtor  and  creditor  between  husband  and  wife.     The  wife 
may  in  equity  recover  her  debt  out  of  his  estate  after  his 
death.     (2  Story  Eq.  Jtirisp.,  §  17  373 j   Gardner  agt.  Gard- 
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tier,  22  Wend.,   526  ;    Devin  agt.  Dcvin,   17  How.  Pr.  JR., 
514). 

11.  The  separate  property  of  a  wife,  in  respect  to  which 
a  court  of  equity  will  regard  as  a  feme  sole,  may  also  be  ac- 
quired directly  from  her  husband  as  a  gift,  and  wholly  cre- 
ated after  coverture,  without   any  consideration  whatever. 
(Slanning  agt.  Styles,  3  Pierre  Wins.  E.,  338  ;   Calmady  agt. 
Calmady,  same,  339) ;  Eydcr  agt.  Hulse,  24  N.  Y.  E.,  379). 

12.  The  language  of  the  courts  of  equity  for  the  last  cen- 
tury and  over,  shows  a  uniformity  of  principle  as  to   sus- 
taining rights  of  married  women. 

a.  Lord  Chancellor  HARDWICKE,  in  the  case  of  Lucas  agt. 
Lucas,  1  Atkins  R.,  271,  says ;  "  In  this  court,  gifts  between 
husband  and  wife  have  often  been  supported,  though  the 
law  does  not  allow  the  property  to  pass." 

b.  Lord  Chancellor  ELDON,  in  the  case  of  Arundel  agt. 
Phipps,  10  Vesey  R.,  148,  says:  "It  appears  to  have  been 
asserted  that  a  husband  and  wife  could  not,  after  marriage, 
contract  for  a  transfer  of   property  from  the  husband  to 
the  wife,  or  trustees  for  her.     The  doctrine  is  not  so  either 
here  or  at  law. 

c.  Chancellor  KENT,  in  the  case  of  Shepard  agt.  Shepard, 
7  Johns.  Ch.  E.,  60,  says  :  "  I  conclude  that  the  deed  from 
the  husband  to  the  wife  ought  in  this  case  to  be  aided  and 
enforced  by  this  court."     Sustaining  a  direct  conveyance  of 
real  estate  from  husband  to  wife. 

d.  Judge  WAYNE,  in  the  case  of  Wallingford  agt.  Allen, 
10  Peters  U.  S.  C.  E.,  594,  says  :    "  Where  the  husband  is 
in  a  situation  to  make  a  gift  of  property  to  the  wife,  and 
distinctly  separates  it  from  the  mass  of  his  property  for  her 
use,  equity  will  sustain  it,  though  no  trustee  has  been  in- 
terposed to  hold  for  the  wife's  use." 

e.  Vice-Chancellor  McCouN,  in  the  case  of  Neufville  agt. 
Thomson,  3  Edw..  V.-C.  E.,  93,  says  :    "In  equity,  gifts  to 
the  separate  use  of  a  married   woman,  as  well  those   pre- 
sented by  the  husband,  as  those  presented  by  third  persons, 
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with  or  without  the  intervention  of  trustees,  expressly 
named,will  be  protected  in  cases  where  they  have  been  made 
in  good  faith,  and  the  rights  of  creditors  are  not  infringed." 

THOS.  YOUNG,  for  respondent. 

I.  The  money  paid  for  the  articles  recovered  by  the  de- 
fendant belonged  to  Robert  H.  Little  the  husband  of  the 
plaintiff. 

The  purchase,  therefore,  was  the  purchase  of  the  hus- 
band, and  the  property  was  amenable  to  an  exi»ution 
against  him. 

1.  At  common  law  a  married  woman  was  incapable  of 
taking  anything  by  gift  from  her  husband,  except  by  will. 
(I  Slack.  Comn.,  442). 

2.  This  incapacity  has  not  been  removed.     The  statutes 
of  1848  and  1849  only  enable  her  to  take  by  gift.  &c.,  from 
any  person   other  than  her  husband.     (Laics   1843,  chap. 
200,  as  amended  by  Laws  1849,  cliap.  375). 

3.  The  statutes  of  I860  and   1802,  do  not  remove  that 
incapacity,  nor  was  that  their  object.     (Laws  1860,  chap. 
90  ;  Laws  I860,  chap.  90,  as  amended  ~by  Laws  1802,  chap. 

172V 

a.  Their  purpose  was,  simply,  to  declare  the  qualities  of 
the  estate  she  then  had,  or  might  thereafter  acquire,  and  to 
enable  her  to  sue,  and  be  sued,  in  reference  to  the   same. 
They  do  not  say  from  whom  she  may,  nor  from  whom  she 
may  not,  take.       They  neither  increase  nor  diminish  the 
number  of  those,  from  whom,  by  the  laws  of  1848  and  1849, 
she  is  enabled  to  take. 

b.  The  language  of  the  acts  of  18  CO   and  1862,  does  not 
admit  of  any  such  construction  as  that  put  upon  it,  in  the 
case  of  Ratoson  agt.  The  Penn.  R.  R.  Co.,  (2  Abb.  Pr.  R, 
N.  S.  220). 

Such  general  statutes  are  never  understood  to  overreach 
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particular  prohibitions,  founded  on  special  reasons,  of  policy, 
or  convenience.     (White  agt.  Wager,  25  N.  Y.  R.,  328). 

II.  The  money  was  given  the  plaintiff  by  her  husband 
before  the  passage  of  the  act  of  1862,  whatever,  therefore, 
may  be  the  general  effect  of  that  law,  as  it  is  not  retrospec- 
tive, it  does  not  affect  that  gift. 

III.  Robert  H.  Lit  le  had  no  capacity  to  acquire  title  by 
gift  from  his  wife.     (WJiite  agt.Wager,  25  N.T.  B.,  328);  so 
also,  he  had  no  power  to  confer  title  upon  her  by  gift.  There 
is  no  language  in  the  married  woman's  acts,  and  nothing  in 
their  apparent  intention,  which  looks  to  the  removal  of  any 
disabilities  under  which  the  husband  labored. 

IV.  For  the  reasons  stated  in  the  last  three  points,  the 
plaintiff  can  claim  only  an  equitable  title  to  the  money  with 
which  the  said  articles  were  purchased,  or  to  the  articles 
purchased  therewith. 

V.  This  is  not  a  proper  case  for  the  equitable  interference 
of  the  court  in  the  plaintiff 's  behalf. 

1.  There  is  nothing  in  the  nature  of  the  action, nor  are  there 
any  allegations  in  the  pleadings,  or  facts,  in  the  case,  which 
call  for  such  interference. 

2.  The  money  with  which  the  articles  in  question  were 
purchased  came  from  the  husband,  and  was  handed  back  to 
him.  He  used  it  as  his  own,  speculating  with  it  on  his  own 
judgment,  and  receiving  no  compensation  for  his  services. 
These  facts  are  badges  of  fraud.     (Buckley   agt.  Wells,  33 
N.  Y.  B.,  518,  520). 

It  is  evident  from  the  whole  testimony  that  the  plaintiff, 
at  the  time,  did  not  consider  this  money  as  her  separate 
property ;  she  kept  no  connected  account  of  it,  and 
seldom  any  written  account.  She  had  no  regular  settle- 
ments with  her  husband.  It  seems  to  have  been  an  ar- 
rangement instituted  and  carried  on  by  the  husband  only, 
and  for  some  other  purpose  than  that  of  bestowing,  in  good 
faith,  a  gift  upon  his  wife.  It  is  just  to  infer  that  he  ob- 
tained credit  upon  the  faith  of  this  money.  And  under  all 
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the  circumstances  of  the  case,  the  equity  of  his  creditors, 
11  Darnels,  Crozier  &  Coe,"  though  their  debt  matured  after 
these  pretended  gifts;  is  plainly  superior  to  that  of  his  wife. 
Sherman  agt.  Elder,  iHilt.,  476). 

VI.  The  equities  of  this  case  have  been  fully  considered 
by  the  referee,  before  whom,  on  the  trial,  all  the  facts  and 
circumstances  appeared  more  fully  than  they  can  in  the 
printed  case,  and  he  finds,  as  a  conclusion  of  law,  that  the 
facts  raise  no  equity  in  behalf  of  the  plaintiff  which  can 
countervail  the    claims   of   an   execution    creditor   ot    the 
owner." 

1.  This  conclusion  of  law  is  sustained  by  the  findings  of 
fact. 

But  if  not,  the  findings  of  fact  necessary  to  sustain  it  will 
be  presumed,  as  upon  the  evidence  such  findings  would  not 
be  disturbed  as  unwarranted.  (Grant  agt.  Morse,  22  N.  Y. 
E.,  323;  Smith  agt.  Coe,  29  N.  Y.  E.,  666,  670;  Brainard 
agt.  Duning,  30  N.  Y.  R.,  211 ;  Sinclair  agt.  Talmadgc,  35 
Barb.,  603  ;  Union  BanJc  agt.  Mott,  39  Barb.,  ISO,  1S4  ; 
Richardson  agt.  Dugan,  S  Bosw.,  207). 

2.  This  conclusion  seems  somewhat  like  a  finding  of  fact. 
If  it  be  regarded  as  such,  then  it  should  not  be  interfered 
with;  it  is  not  clearly  against  the  weight  of  evidence.  (Wat- 
son Agt.  Campbell,  28  Barb.,  221;  Thompson  agt.  Hood,  1 
Hilt.,  93). 

VII.  Judgment  should  be  affirmed  with  costs. 

By  the  court,  TAPPEX,  J.  The  plaintiff  is  a  married  wo- 
man, and  for  a  period  of  fifteen  years,  previous  to,  and 
including  the  year  1S65,  her  husband  had  given  her  holi- 
day gifts  of  money,  amounting  in  the  aggregate  to  about 
$15,000.  These  monies  she  instructed  him  to  use  as  her 
a^ent ;  he  did  so  use  and  invest  them  in  various  stock  trans 
actions,  and  kept  a  separate  account  thereof. 

On  a  judgment  against  the  husband,  the  defendant  under 
sheriff  made  a  levy  upon  a  wagon,  and  other  personal  prop- 
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erty  in  June,  1867.  This  personal  property  was  upon  a 
farm  of  the  plaintiffs'  on  which  the  plaintiff  and  her  husband 
resided.  The  plaintiff  brought  this  action  of  replevin,  and 
claims  that  the  property  was  purchased  by  her  husband  as 
her  agent,  with  monies  acquired  as  above  stated,  or  with 
the  increase  or  profits  of  such  monies ;  that  such  property 
was  in  her  possession  and  use  upon  the  farm,  and  that  her 
husband  was  solvent  at  the  time  of  the  purchase  of  the 
property.  The  defense  is  principally  based  upon  the  legal 
proposition  that  the  wife  could  acquire  no  property  by  gilt 
from  her  husband,  and  the  referee  before  whom  the  case  was 
tried,  so  found,  and  reported  in  favor  of  defendant.  I  do 
not,  however,  upon  the  facts  of  the  case,  assume  that  there 
was  any  gift — that  is,  a  gift  of  any  property  of  which  the 
wife  retained  possession  or  control,  or  which  was  placed  in 
such  condition  as  to  render  it  capable  of  being  distinguished 
from  other  property  of  the  donor. 

I  am  not  prepared  to  hold  that  a  gift  like  the  one  in  ques- 
tion, confers  any  title  upon  the  wife,  or  would  confer  any 
title  upon  any  other  person  as  donee  against  third  parties. 

A  different  conclusion  might  be  reached  if  it  were  a  re- 
turn of  the  wife's  money  to  her,  or  if  she  retained  some  con- 
trol of  the  property  which  is  the  subject  of  the  gift,  or  if  it 
were  property  capable  of  being  distinguished,  but  to  hold 
that  a  wife  may  immediately  return  to  her  husband,  money 
that  he  had  given  her, with  instructions  to  use  it  as  her  agent, 
and  that  she  may  maintain  title  to  personal  property  upon 
the  allegation  that  it  was  purchased  by  tier  husband  as  her 
agent  with  the  proceeds  or  profits  of  those  gifts  is  to  leave 
the  entire  business  community  without  suitable  protection. 

It  does  not  appear  but  that  in  this  case,  the  "  agent"  the 
husband,  has  all  that  his  wife  has  entrusted  to  him,  and  can 
fully  account  to  her  therefor. 

In  respect  to  the  separate  account  kept  between  them, 
the  only  account  produced  upon  the  trial,  was  one  made  by 
the  husband's  book-keeper,  and  commencing  in  June,  1865 
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The  wife  was  a  witness  upon  the  trial  and  the  husband 
was  not  called. 

I  have  not  thought  it  necessary  to  consider  whether  the 
creditor  upon  whose  judgment  and  execution  the  levy  was 
made,  was  a  prior  or  subsequent  creditor;  nor  does  the 
question  of  the  right  of  the  wife  in  equity  to  have  an 
account  from  the  husband,  need  to  be  considered  here — if 
her  husband  were  simply  her  debtor,  then  his  gifts  did  not 
constitute  a  separate  estate,  in  the  sense  which  is  necessary 
to  enable  her  to  maintain  this  action.  The  appellant  cites, 
Dygert  agt.  Remerschnider,  (32  N.  Y.,  548)  in  which  the 
right  of  the  wife  was  upheld,  but  in  that  case  the  wife  had 
paid  full  value  to  the  husband's  creditors.  The  appellant 
also  cites  Wallingford  agt.  Allen,  (10  Peters  U.  S.  S.  C.  R.j 
594),  in  which  Judge  WAYNE,  says  :  "  Where  the  husband 
is  in  a  situation  to  make  a  gift  of  property  to  the  wife,  and 
distinctly  separates  it  from  the  mass  of  his  property  for  her 
use,  equity  will  sustain  it,  &c."  I  hold  the  latter  feature  to 
be  wanting  in  this  case. 

No  gift  inter  vivos  is  sustained  as  conferring  title  unless 
the  change  of  possession  be  positive,  and  the  donor  in  no 
position  to  re-possess  himself  of  the  subject  matter  of  the 
gift,  or  to  recall  the  same.  The  legislation  in  this  state  re- 
ferred to  upon  the  argument,  does  not  enlarge  the  plaintiff's 
rights  or  remedy. 

The  statutes  of  1848,  '9,  enable  a  married  woman  to  take 
by  gift,  &c.,  from  any  person  other  than  her  husband,  and 
the  subsequent  acts  of  1SGO,  'G2,  declare  the  nature  or 
qualities  of  the  estate  which  married  women  may  acquire, 
and  enable  them  to  sue,  &c.,  and  these  acts  do  not  in  terms 
or  by  implication  designate  the  husband  as  a  person  from 
whom  the  wife  might  take,  &c. 

Judgment  should  be  affirmed  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

THE  PEOPLE  ex  rel.,  JAMES  J.  RICE  agt.  THE  KEEPER  OF  THE 
PENITENTIARY  OF  THE  CITY  OP  NEW  YORK. 


The  laws  of  1840  (page  73,  ch.  100)  and  the  laws  of  1856  (p.  251,  ch.  158)  in  connec- 
tion with  the  Revised  Statutes,  recognize  and  authorize  imprisonment  in  three 
different  places  for  the  crime  of  grand  larceny,  viz:  state  prison,  penitentiary  and 
house  of  refuge.  Offenders  over  twenty-one  are  to  be  imprisoned  in  the  state 
prison  ;  those  between  twenty -one  and  sixteen,  in  the  state  prison  or  penitentiary 
at  the  discretion  of  the  court ;  those  under  sixteen  in  the  state  prison  or  house  of 
refuge,  at  the  discretion  of  the  court. 

When  the  court  under  its  power  of  discretion'  has  determined  the  age  of  the 
offender,  and  designated  the  place  of  his  imprisonment,  and  passed  sentence  upon 
Lim,  the  exercise  of  that  discretion  and  that  determination  is  made  the  final  adju- 
dication of  a  competent  court,  and  can  no  more  be  inquired  into  on  habeas  corpus 
than  can  the  guilt  or  innocence  of  a  prisoner  who  has  either  pleaded,  or  been 
found  by  the  jury,  guilty  of  the  offense  charged  in  the  indictment. 

If  error  is  committed  in  such  determination  it  can  only  be  corrected,  if  at  all,  by 
writ  of  error  or  a  motion  for  a  new  trial,  when  the  court  has  power  to  entertain 
such  motion. 


Special  Term,  September,  1869. 

THE  relator  having  been  indicted  in  the  court  of  general 
sessions,  and  brought  up  for  trial  therein,  pleaded  guilty  of 
petit  larceny  from  the  person  of  Emily  C.  Cuyler,  of  goods, 
&c.,  of  Richard  M.  Cuyler.  He  was  thereupon  sentenced 
by  that  court  to  be  imprisoned  in  the  penitentiary  of  the 
city  of  New  York  for  the  term  of  three  years,  and  a  record 
of  the  judgment  of  the  court  was  thereupon  made,  as  fol- 
lows: 

At  a  court  of  general  sessions  of  the  peace,  holden  in  and 
for  the  city  and  county  of  New  York,  at  the  city  hall  of  the 
said  city,  on  Thursday,  the  twenty-first  day  of  May,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  sixty- 
eight. 

Present — The  Honorable  ABRAHAM  D.  RUSSELL,  city  judge 
of  the  city  of  New  York,  justice  of  the  sessions. 
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The  People  of  the  State  of  New  York  agt.  James  J.  Itice. 
On  conviction  by  confession  of  petit  larceny  from  the  per- 
son of  one  Emily  C.  Cuyler  goods,  &c.,  of  one  Richard  M. 
Cuyler.  Whereupon  it  is  ordered  and  adjudged  by  the 
court  that  the  said  James  J.  Rice,  for  the  felony  aforesaid, 
whereof  he  is  convicted,  be  imprisoned  in  the  penitentiary 
of  the  city  of  New  York  for  the  term  of  three  years. 

The  relator  now,  on  a  petition  setting  forth  that  at  the 
time  of  his  sentence  and  conviction  he  was  only  of  the  age 
of  fourteen  years  and  twenty-nine  days,  and  was  at  the  time 
of  said  conviction  unattended  by  counsel,  and  did  riot  know 
his  age  or  understand  his  rights,  has  obtained  a  writ  of 
habeas  corpus,  and  asks  for  a  discharge  from  his  imprison- 
ment. 

The  feturn  to  the  writ  shows  that  the  relator  is  held 
under  the  aforesaid  judgment  of  the  court  of  general 
sessions. 

There  was  no  proof  offered  on  the  return  being  made  to 
the  writ  contesting  the  above  mentioned  facts  contained  in 
the  petition. 

JONES,  J. — The  Habeas  Corpus  Act  provides  that  if  the 
imprisoned  party  is  detained  in  custody  by  virtue  of  the  fi- 
nal judgment  or  decree  of  any  competent  court  of  civil  or 
criminal  jurisdiction,  or  of  any  execution  issued  on  such 
judgment  or  decree,  he  shall  be  remanded  to  such  custody. 
If  then  the  said  judgment  of  the  court  of  general  sessions 
is  a  final  judgment  of  a  competent  court  of  criminal  juris- 
diction the  prisoner  must  be  remanded. 

That  it  is  the  final  judgment  of  a  court  of  criminal  ju- 
risdiction is  not  disputed.  But  it  is  urged  that  the  couit 
was  not  competent  to  render  the  judgment  in  question  for 
two  reasons : 

1.  That  the  oftence  to  which  the  relator  pleaded  guilty 
amounts  to  petit  larceny  only,  the  punishment  for  which 
cannot  exceed  six  months  imprisonment,  and  a  fine  of  $100  j 
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and,   therefore,  the  court  had  no  power  to  order  an  impris- 
onment for  three  years. 

2.  That  the  court  had  no  power  to  direct  any  imprison- 
ment in  the  penitentiary  in  this  case. 

First — Chapter  374  of  the  laws  of  1S62,  enacts  that  a 
larceny  committed  by  stealing,  taking,  and  carrying  away 
from  the  person  of  another,  may  be  punished  as  for  grand 
larceny,  although  the  value  of  the  property  taken  shall  be 
less  than  twenty-five  dollars. 

The  punishment  for  grand  larceny  is  imprisonment  not 
exceeding  five  years. 

The  offence  to  which  the  relator  pleaded  guilty  is  the 
stealing  and  taking  from  the  person  of  another  property  of 
less  value  than  twenty-five  dollars. 

Under  the  act  of  1862,  the  punishment  for  this  offence 
may  be  the  same  as  the  punishment  for  grand  larceny,  which 
is  imprisonment  not  exceeding  five  years. 

The  court,  therefore,  ordered  no  greater  term  of  impris- 
onment than  the  law  prescribes. 

Second — That  the  court  of  general  sessions  had  jurisdic- 
tion to  indict,  try,  convict,  and  sentence  for  the  offense  in 
question  ;  that  it  has  in  some  cases  authority  to  order  im- 
prisonment in  the  penitentiary,  and  that  it  had  jurisdiction 
over  this  particular  offense,  and  the  person  of  the  offender, 
are  matters  that  are  not  disputed.  But  it  is  claimed  that 
as  its  authority  to  imprison  in  .the  penitentiary  for  the  offense 
in  question,  extends  only  to  persons  between  sixteen  and 
twenty-one  years  of  age,  it  has  no  power  so  to  imprison  any 
others,  and  that  consequently  its  judgment  so  imprisoning 
one  not  between  these  ages  is  not  the  judgment  of  a  com- 
petent court. 

This  seems  to  me  to  be  a  non  sequitur.  If  the  court  had 
no  authority  to  order  imprisonment  in  the  penitentiary  in 
any  case,  or  if  it  appeared  on  the  face  of  its  record  that  the 
person  so  ordered  to  be  imprisoned  was  not  within  the  pre- 
scribed ages,  then  I  am  strongly  inclined  to  the  opinion  that 
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it  might  well  be  said  that  the  court  was  not  competent  to 
render  such  judgment,  and  necessarily  that  the  imprison- 
ment was  not  under  the  judgment  of  a  competent  court. 
But  it  is  unnecessary  to  pass  on  that  question  as  it  does  not 
arise  in  this  case. 

The  general  punishment  prescribed  for  all  classes  of  of- 
fenders convicted  of  the  offense  in  question,  is  imprisonment 
in  the  state  prison  for  a  term  not  exceeding  five  years  (2  It. 
S.,  1st  ed.,  p.  679). 

In  1840  the  legislature  enacted  that,  '* Whenever  any  per- 
son under  the  age  of  sixteen  years,  shall  be  convicted  of  any 
felony  or  other  crime,  the  court  instead  of  sentencing  such 
person  to  imprisonment  in  the  state  prison  or  county  jail 
may  order  that  he  be  removed  to  and  confined  in  the  house 
of  refuge,  established  by  the  society  for  the  refoimation  of 
juvenile  delinquents,  in  the  city  of  New  York,  unless  notice 
shall  have  been  received  from  said  society  that  there  is  not 
room  in  said  house  for  the  reception  of  further  delinquents." 
(Laws  of  1840,  p.  73,  chap.  100.) 

In  1S56,  the  legislature  enacted  that,  "Whenever  any 
person  under  the  age  of  twenty-one  and  above  the  age  of 
sixteen,  shall  be  convicted  of  an  offense  punishable  with  im 
prisonment  in  the  state  prison  in  either  of  the  judicial  dis- 
tricts of  this  state  having  a  penitentiary  within  said  judicial 
district,  the  court  before  which  said  conviction  shall  be  had 
may,  in  its  discretion)  sentence  the  person  so  convicted  to 
imprisonment  in  the  penitentiary,  situated  in  that  judicial 
district."  (Laws  of  1856,  p.  251,  chap.  158.) 

The  effect  of  these  two  acts  is  to  enable  the  court,  in  its 
discretion,  to  exercise  leniency  in  favor  of  youthful  criminals 
in  the  selection  of  the  place  of  imprisonment,  leaving  the 
maximum  term  of  imprisonment  the  same  as  that  prescribed 
by  the  Revised  Statutes  for  all  persons  liable  to  punishment 
for  grand  larceny. 

These  acts  taken  in  connection  with  the  Revised  Statutes, 
recognize   and   authorize   imprisonment    in  three  different 
You  XXXVI«L  32 
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places  for  the  crime  of  grand  larceny,  viz.,  state  prison, 
penitentiary,  and  house  of  refuge ;  offenders  over  twenty-one 
aue  to  be  imprisoned  in  the  state  prison ;  those  between 
twenty-one  and  sixteen  in  the  state  prison  or  penitentiary,  at 
the  discretion  of  the  court ;  those  under  sixteen  in  the  state 
prison  or  house  of  refuge,  at  the  discretion  of  the  court. 

The  place  of  imprisonment  is  to  be  designated  by  the 
court  in  which  the  prisoner  is  convicted.  In  order  to  en- 
able the  court  to  make  such  designation,  it  must,  before 
passing  sentence  (which  is  the  judgment  of  the  court),  pass 
on  and  determine  the  age  of  the  offender.  The  very  vesting 
this  discretion  in  the  court  gives  it  power  and  renders  it 
competent  to  determine  the  question  ;  when  that  determin- 
ation is  made  it  is  the  final  adjudication  of  a  competent 
court,  and  can  no  more  be  inquired  into  on  habeas  corpus 
than  can  the  guilt  or  innocence  of  a  prisoner  who  has  either 
pleaded,  or  been  found  by  the  jury,  guilty  of  the  offense 
charged  in  the  indictment.' 

If  error  is  committed  in  such  determination  it  can  only 
be  corrected,  if  at  all,  in  the  same  manner  as  errors  in  ad- 
mitting or  rejecting  evidence,  in  charging  or  refusing  to 
charge  the  jury,or  rendering  verdicts  on  insufficient  evidence; 
and  that  manner  is  by  writ  of  error  or  a  motion  for  a  new 
trial,  when  the  court  has  power  to  entertain  such  motion. 

Writ  discharged  and  prisoner  remanded. 
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NEW  YORK  COMMON  PLEAS. 

RICHARD  D.  BRINCKERHOFF,  appellant  agt.  THE  BOARD  OP 
EDUCATION  FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK, 
AND  THE  SCHOOL  OFFICERS  OF  THE  NINETEENTH  WARD, 
impleaded  with  THE  MAYOR,  &c.,  OF  NEW  YORK,  and 
others. 

Under  an  execution  npon  a  judgment  against  a  municipal  corporation,  the  property 
of  the  corporation  not  devoted  to  public  use,  may  be  taken  and  sold  to  satisfy  the 
judgment.  (Fallowing  the  case  of  Darlinqton  agt  Mayor,  ttc.,  N.  Y.,  31  N,  Y., 
164;  S.  C.  28  How.,  352). 

But  if  there  is  no  such  property,  the  remedy  is  by  mandamus  to  compel  the  payment 
of  the  judgment  out  of  any  money  or  fund  under  the  corporate  control,  or  to  com- 
pel the  raising  of  it  by  tax,  when  the  corporation  is  clothed  with  the  power  to 
impose  a  tax ;  and  if  it  should  not  be,  that  then  the  creditor  is  placed  in  the  same 
condition  as  are  the  creditors  of  the  state  or  of  the  United  States. 

This  rule  applies  to  judgments  under  the  mechanic's  lien  law.  Therefore,  under  that 
statute  a  lien  cannot  be  acquired  for  work  done  or  materials  furnished  toward* 
the  erection  of  a  public  school-house,  erected  in  accordance  with  the  provisions  of 
certain  laws  of  the  state  relating  to  the  city  of  New  York,  and  which  is  devoted 
by  these  laws  to  a  public  use. 

And  no  such  security  can  be  obtained  under  the  mechanics  lien  law,  upon  property, 
which,  for  reasons  of  public  necessity,  cannot  be  taken  and  sold  to  satisfy  judg 
meiits  obtained  in  ordinary  civil  actions. 

General  Tcrm^  June,  1S69. 

Before  DALY,  F.  J.,  BRADY  and  BARRETT,  Judges. 

THE  action  was  brought  to  foreclose  a  lien  in  favor  of  a 
sub  contractor  upon  a  public  school-house  in  42d  street,  in 
the  cky  of  New  York. 

The  contract  for  the  carpenter's  work  was  between  the 
school  officers,  approved  by  the  board  of  education,  and 
William  Coulter. 

The  plaintiff  furnished  the  sash  and  glass  doors  for  the 
building,  under  a  contract  with  Coulter,  in  pursuance  of, 
and  in  conformity  with,  Coulter's  contract. 

The  referee  found  that  the  plaintiff  had  performed  work, 
and  furnished  materials  to  the  full  amount  of  his  lien,  to- 
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wards  the  erection  of  the  school  building,  under  a  contract 
with  Coulter,  the  contractor,  and  in  conformity  with  and  in 
pursuance  of  the  contract  for  the  erection  of  the  building, 
and  that  there  was  a  balance  due  the  contractor  more  than 
sufficient  to  cover  the  lien. 

But  he  found,  as  a  conclusion  of  law,  that  owing  to  the 
peculiar  provisions  of  the  contract,  no  valid  lien  could  be 
put  upon  the  building,  in  favor  of  Coulter,  the  contractor, 
or  of  any  sub-contractor. 

BENJAMIN  G-.  HITCHINGS,  for  plaintiff. 

I.  The  conclusion  of  law  which  the  referee  found,  and 
upon  which  he  based  his  judgment,  is  erroneous. 

•  By  referring  to  the  opinion  of  the  referee,  it  will  be  seen 
that  he  came  to  this  conclusion  upon  the  ground  that  the 
contract  provided  that  the  payments  under  it  should  be  made 
by  drafts  drawn  and  countersigned  by  officers  of  the  board 
of  education  upon  the  chamberlain  of  the  city,  and  that  a 
fund  having  been  raised  by  taxation  for  the  erection  of  this 
school  building,  and  the  contractor  having  agreed  to  receive 
payment  by  drafts  on  this  fund,  he  has  waived  his  right  to 
a  lien,  and  that,  therefore,  the  sub-contractor  can  have 
none.  (Opinion  of  referee,  contract  art.  6th.) 

1.  The  provision  of  the  contract,  that  payment  should  be 
made  by  drafts  on  the  city  chamberlain,  signed  by  certain 
officers  of  the  board  of  education,  and  countersigned  by 
other  officers  of  the  same  board,  was  merely  a  provision 
prescribed  by  the  statute  to  prevent  frauds  by  making  -these 
officers  checks  upon  each  other.  Its  effect  upon  the  rights 
of  a  sub-contractor  is  no  different  from  that  of  a  provision 
to  pay  by  checks  on  a  bank,  or  to  pay  in  cash. 

There  is  nothing  in  it  tending  to  affect  the  right  of  a  con- 
tractor, or  of  sub-contractors,  to  acquire  valid  liens  upon 
this  building. 
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If  the  proper  officers  should  refuse  to  give  the  drafts, 
when  the  contractor  became  entitled  to  payments,  or  if  the 
drafts,  when  given,  should  turn  out  unproductive,  why 
could  not  the  contractor  enforce  a  lien  as  well  as  if  the 
contract  had  been  simply  to  make  the  payments  in 
money. 

Clearly  these  drafts  where  intended  by  both  parties  to  be 
equivalent  to  money,  and  by  agreeing  to  take  them,  the 
contractor  waived  none  of  his  rights. 

If  the  contractor  had  agreed  to  take  the  note  of  a  third 
person  in  absolute  payment,  it  would  have  presented  a  very 
different  question,  but  even  in  that  case,  it  would  be  diffi- 
cult to  maintain  that  a  sub-contractor  could  not  acquire  a 
valid  lien.  It  would  seem  that  the  utmost  which  the  owner 
could  claim  in  that  case  would  be  that  upon  giving  the  note 
of  the  third  person  for  the  benefit  of  the  lien  holders,  his 
building  be  discharged  of  liens. 

But,  in  this  case,  the  agreement  was  in  substance  that 
the  board  of  education  would  pay  by  checks  on  their  own 
bankers. 

This  court  have  decided,  in  a  well  considered  case, which 
has  never  been  doubted  or  called  in  question,  that  the  lien 
law  extends  to  and  covers  school  buildings  in  the  city  of 
New  York.  (McMahon  agt.  The  School  Officers  of  the  10th 
Ward,  12  Alb.,  129). 

The  reasoning  of  the  referee  is  entirely  unsound,  and  has 
no  logical  tendency  whatever  to  support  his  conclusion. 

In  the  first  place  he  labors  to  show  that  the  contractor 
having  agreed  to  take  pay  by  drafts  could  not  maintain  an 
action,  but  would  have  to  resort  to  mandamus; \md  he  cites 
certain  cases  where  mandamus  was  held  to  lie  in  very  pecu- 
liar cases,  but  they  have  no  relevancy  to  this  case. 

Whether  the  remedy  of  the  contractor  would  be  by 
action  or  by  mandamus,  does  not  affect  the  question  of  his 
right  or  that  of  the  sub-contractors  to  the  liens  which  are 
given  by  the  statute. 


502        ^W  YORK  PRACTICE  BEPOBTS. 

Brinckerhoff  agt.  Board  of  Edncatiou,  &c. 

Again,  the  referee  argues  that  the  taxpayers  may  have 
contributed  the  money  to  pay  for  the  building,  and  yet  it 
may  be  sold  to  satisfy  liens. 

But  the  owners  cannot  be  compelled  to  pay,  by  reason 
of  all  liens,  more  than  the  contract  price,  and  if  they  fail  to 
pay  the  contractor  or  to  satisfy  the  liens  of  subcontractors, 
what  answer  is  it  either  to  a  contractor  or  subcontractor 
that  the  money  to  pay  him  or  them  has  been  raised  by  tax- 
ation and  has  or  has  not  been  squandered  by  the  agents  or 
officers  of  the  owners  ? 

Again,  the  referee  says,  that  by  agreeing  to  take  pay  in 
drafts,  the  contractor  waived  his  right  to  any  lien,  and  he 
cites  certain  cases  (Trust  agt.  Pirson,  1  Hilt.,  292,  and  oth- 
ers) which  recognize  the  well  settled  principle  in  relation  to 
common  law  liens  upon  chattels  for  work  done  upon  them, 
that  by  parting  with  the  possession  or  giving  time  for  pay- 
ment, the  lien  may  be  waived. 

These  cases  are  entirely  inapplicable  to  any  question  upon 
mechanics'  liens  on  buildings  under  the  statute,  and  besides, 
in  this  case,  there  was  no  agreement  to  give  time,  nor  any 
provision  in  the  contract  inconsistent  with  a  lien. 

In  this  case,  why  should  not  the  contractor  or  subcon- 
tractor have  the  lien  which  the  statute  gives  for  work  and 
materials  upon  the  building?  True,  they  agree  to  giye  him 
drafts,  but  they  may  not  give  them  or  they  may  turn  out 
unproductive.  Again,  the  contractor  may  not  pay  his  sub- 
contractors, and  why  should  they  be  deprived  of  the  security 
which  the  statute  gives  them  ? 

II.  The  ground  upon  which  the  defendants  themselves 
have  put  their  defense  is  equally  untenable. 

They  set  up  in  their  answer,  that  by  the  fifth  article  of 
the  contract  it  is  provided  that  the  contractor  shall  not  suf- 
fer any  liens  to  be  put  upon  the  building,  and  that  any  such 
lien, until  it  is  removed,  shall  preclude  any  claim  for  payment 
under  the  contract ;  and  insist,  that  such  liens  having  been 
filed,  they  are  not  only  discharged  from  liability  to  make 
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payments   to  the  contractor,  but  that  the  liens  of  subcon- 
tractors are  void. 

1.  The  plain  and  obvious  meaning  of  the  clause  in  the 
contract  is,  that  it  liens  are  put  upon  the  building  the  con- 
tracting parties  shall  not  be  obliged  to  pay  the  contractor 
until  such   liens  are  removed,   because   otherwise,  besides 
paying  the  contractor  they  might  be  compelled  to  pay  the 
liens. 

It  cannot  be  pretended  that  the  contract  provides  that 
liens  so  put  upon  the  building  shall  be  void ;  but  the  pro- 
vision implies  that  they  may  be  obliged  to  pay  them. 

2.  The  argument  is,  that  whilst  liens  are  existing  upon 
the  building  nothing  can  be  due  to  the  contractor  on  the 
contract,   and   therefore  the  liens  are  void.      This  is  the 
merest  and  weakest  sophistry.     The  existence  of  liens  does 
not  prevent  anything  from  being  due  to  the  contractor,  it 
only  precludes  him  from  the  right  to  recover  what  is  due 
to  him,  whilst  lienholders  stand  in  a  position  of  being  able 
to  compel  payment  of  their  liens,  out  of  what  is  due  to 
him. 

The  argument,  that  the  owners  are  not  bound  to  pay  the 
contractor  what  comes  due  to  him  under  the  contract,  be- 
cause there  are  liens,  and  that  the  liens  are  void  because 
they  are  not  bound  to  pay  the  contractor,  is  very  unreason- 
able if  not  absurd. 

3.  If  the  contract  had  provided  that  there  should  be  no 
liens  upon   the  building  in  favor  of  subcontractors,  or  that 
such  liens  should  be  void,  such  a  provision  in  the  contract 
would  be  in  direct  contravention  of  the  statute,  and  would 
be  void. 

4.  The  only  limit  to  the  liability  of  owners  to  liens  is 
that  they  shall  not  be  compelled  to  pay  more,  by  virtue  of 
all  liens,  than  the  contract  price  of  the  building,  and  they 
cannot  be  compelled  to  pay  again  what  they  have  actually 
and  lonafide  paid   to  the  contractor  in   pursuance  of  the 
contract  before  the  filing  of  liens — but  they  cannot  abrogate 
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and  annul  the  lien  law  and  make  void  all  liens  by  simply 
inserting  a  clause  in  the  contract  intended  to  produce  that 
effect. 

The  above  points  cover  the  whole  ground  upon  which 
the  referee  decided  the  case — but  there  is  yet  another  ob- 
jection to  a  recovery  by  plaintiff  which  it  may  be  proper 
to  consider. 

III.  The  objection  taken  by  the  answer  of  the  Mayor,  &c. 
of  the  city,  that  plaintiff  had  not  presented  the  claim  upon 
which  his  lien  is  founded,  to  the  comptroller,  pursuant  to 
the  act  of  1860,  is  not  well  taken. 

1.  It  was  not  such  a  claim  as  comes  within  the  intent 
and  meaning  of  the  act. 

It  was  not  a  claim  against  the  city,  but  against  William 
Coulter. 

It  would  have  been  absurd  to  present  it  to  the  comptrol- 
ler; he  could  not  adjust  it  or  settle  it. 

The  amount  or  validity  of  plaintiff's  claim  under  his  lien 
is  of  no  interest  to  the  city,  even  as  owner  of  the  building. 
It  can  be  enforced  only  to  the  amount  that  is  due  the  con- 
tractor. Neither  the  city  nor  its  financial  officer  the  comp- 
troller, is  the  party  to  pay  for  the  school  building,  or  to  set- 
tle what  is  due  to  the  contractor,  under  his  contract. 

The  object  of  the  law  was  to  prevent  the  city  from  being 
put  to  costs,  which  might  be  saved  by  a  settlement  of  the 
claim.  But  the  plaintiff's  lien  and  the  foreclosure  of  it  could 
put  no  costs  upon  the  city,  unless  they  coine  in  and  unnec- 
essarily litigate  against  a  just  claim.  There  is  no  need  of 
their  defending  separately  from  the  board  of  education  in 
any  event. 

The  object  of  plaintiff's  lien,  and  the  foreclosure  of  it  is 
merely  to  get  from  the  board  of  education,  what  is  due  to 
him  from  Coulter,  out  of  what  they  owe  to  Coulter — the 
city  is  a  necessary  formal  party  only,  but  has  no  real  inter- 
est in  it. 
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If  it  was  necessary  to  present  the  claim  of  plaintiff  to 
the  comptroller  at  all,  it  would  seem  that  it  should  have 
been  presented  twenty  days  before  filing  the  notice  of  lien, 
for  that  was  the  commencement  of  the  special  proceeding. 

Russell  agt.  The  Mayor,  (1  Daly,262),  was  a  claim  against 
the  city  for  pecuniary  damages. 

2.  This  provision  of  the  statute  is  purely  for  the  benefit 
of  the  city,  and  can  be  waived.     It  must  be  taken  advan- 
tage of  on  the  first  opportunity,  or  it  will  be  considered  as 
waived.     (Eussel  agt.  The  Mayor,  1  Daly,  2G2). 

In  case  of  a  special  proceeding,  the  allegation  required  by 
the  statute  must  appear  in  the  moving  papers.  (See  act  of 
1S60).  The  first  moving  papers  in  this  case  were  the  no- 
tices to  come  in  and  interplead.  On  the  return  of  that  no- 
tice the  counsel  for  the  city  consented  to  an  order  that 
plaintiff  serve  a  complaint,  &c.  They  should  then  have 
moved  to  dismiss  the  proceedings,  for  non-compliance  with 
the  statute,  if  they  intended  to  insist  upon  it. 

3.  If  such  an  allegation  was  necessary  in  the  complaint, 
the  objection  for  the  want  of  it  should  have  been  raised  by 
demurrer,  or  by  motion  to  dismiss. 

As  it  was  an  objection  appearing  upon  the  face  of  the 
complaint,  it  could  not  be  taken  by  answer.  (Voorhie's  Code, 
$  14S,  note  a.). 

IV.  The  judgment  upon  the  report  of  the  referee  should 
be  set  aside,  and  a  new  trial  granted,  and  as  there  is  no 
question  upon  accounts,  it  should  not  be  sent  again  to  a 
reference. 

ABRAHAM  R.  LAWRENCE,  JR.,  for  board  of  educaticn,d-c., 

I.  The  plaintiff,  appellant  showed  no  cause  of  action 
against  the  defendants,  the  board  of  education,  the  school 
officers  of  the  ninteenth  ward,  or  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York. 
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II.  The  claimant  under  the  mechanics'  lien  law,  must 
show,  before  he  can  have  a  judgment,  that  work  has  been 
done  for  which  the  owner  is  actually  liable,  according  to  the 
terms  of  his  contract  with  his  contractor  for  the  erection  of 
the  building.  (Cunningham  agt.  Jones,  3  E.  D.  S.,  651 ; 
Pendleburgh  agt.  Mead,  1  E.  D.  S.,  728  ;  Spaulding  agt. 
King,  1  E.  D.  S.,  717 ;  Doughty  agt.  Devlin,  1  E.  D.  S., 
626 ;  Cronk  agt.  Whittalter,  1  E.  D.  S.,  647 ;  Nolan  agt. 
Gardner,  4  E.  D.  S.,  727). 

a.  la  other  words,  the  claimant  can  have  as  against  the 
owner  only  the  rights  and  claims  at  the  time  of  the  filing 
of  the  notice  to  foreclose  the  lien  under  section  4th  of  the 
act  of  1851,  which  are  possessed  by  the  original  contractor, 
and  unless  such  facts  are  established  as  would  in  a  proper 
action  entitle  the  original  contractor  to  recover  against  the 
owner,  the  claimant  cannot  have  judgment  for  the  foreclos- 
ure of  his  lien. 

&.  Now,  in  this  case  it  cannot  be  pretended  that  Mr. 
Coulter,  the  original  contractor,  could  maintain  an  action 
on  the  contract  against  these  respondents. 

The  referee  has  found,  that  in  addition  to  the  alleged  lien 
of  the  appellant,  there  were  liens  against  the  building  in 
question  filed  prior  thereto,  in  favor  of  White  for  $1,964.15, 
and  $380  ;  and  in  favor  of  Menzies  and  others  for  $536.38, 
making  an  aggregate  of  $2,880.53,  and  that  said  liens  were 
in  suit  at  the  time  this  action  was  tried. 

By  the  5th  section  of  the  contract  it  is  provided  that 
"any  lien,  attachment,  or  other  incumbrance,  until  it  is 
removed,  shall  preclude  any  and  all  claims  or  demands  for 
any  payment  whatever  under  or  by  virtue  of  this  contract." 

Clearly,  then,  Mr.  Coulter  could  have  no  right  of  action 
against  these  respondents  until  these  liens  were  removed. 

How,  then,  if  the  decisions  above  referred  to,  and  numer- 
ous others  to  the  same  effect  which  are  not  here  cited,  are 
to  stand,  can  it  be  said  that  the  appellant  can  succeed  in 
this  proceeding  ? 
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Any  construction  of  the  contract,  which  would  enable  a 
lien  creditor  to  enforce  his  lien,  strikes  from  the  contract 
one  of  its  most  important  provisions,  and  instead  of  placing 
such  lien  creditor  in  the  same  position  as  the  original  con- 
tractor, would  give  to  him  other  and  greater  rights. 

c.  That  this  court  has  always  drawn  a  distinction  between 
the  fact  whether  work  had  been  done  and  money  earned, 
and  whether  money  had  become  payable  under  the  original 
contract,  is  shown  clearly  by  the  case  of  Spaulding  agt. 
King,  I  E.  D.  S.,  717. 

In  that  case  the  court  held  that  the  claimant  must  show, 
before  he  could  maintain  his  action  against  the  owner,  that 
payments  have  leeome  due  under  the  contract  with  the  owner. 
(And  see  cases  supra.). 

III.  The  filing  of  the  appellant's  own  notice  of  lien  was  a 
bar  to  any  action  against  the  respondents,  either  by  Coul- 
ter or  any  party  who  did  work  or  furnish  materials  for  the 
building  in  question  under  him  :  because  by  the  very  terms 
of  the  contract  between  Coulter  and  the  school  officers, 
nothing  was  to  be  due,  nor  was  any  claim  or  demand  to  be 
payable  to  him,  until  such  lien  was  removed.  (Contract, 
section  5). 

a.  It  has  been  shown  under  the  second  point,  that  the 
lien  creditor  must  prove  that  under  the  original  contract 
monies  have  not  only  been  earned  by  the  original  contractor, 
but  that  they  must,  under  the  contract,  be  also  payable  to 

him. 

In  DougUy  agt.  Devlin,  1  E.  D.  S.,  G26,  it  was  held  that 
'/the  owner  cannot  be  required  to  pay  money  to  the  claim- 
ant lefore  it  lecomcs  payable,  according  to  the  oicnev>s  con- 
tract, for  the  erection  of  the  building." 

The  court  also  held,  "  that  when  an  owner  had  contracted 
with  another  to  build  a  house,  all  sub-contractors  and  others 
furnishing  labor  or  materials  to  the  contractor,  must,  so  far 
as  they  rely  upon  the  owner  or  his  house  as  security  under 
the  mechanic's  lien  law,  be  deemed  to  do  so  in  subordination 
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to  the  o\\  ner's  contract,  and  upon  the  credit  which  the  terms 
of  such  contract  offer  for  their  reliance" 

If  a  recovery  could  be  had  in  this  case,  Mr.  Brinckerhoff 
could  not  be  deemed  to  hold  his  rights  against  the  building 
in  question,  in  subordination  to  the  contract  between  Coul- 
ter and  the  school  officers;  because,  by  that  contract,  no 
money  became  payable  to  Coulter  until  the  appellant's  lien, 
and  all  other  liens,  were  removed. 

If  the  apppellant  possesses  any  such  rights  as  he  claims 
here,  they  are  paramount  to  the  contract  between  the  school 
officers  and  Coulter,  instead  of  being  subordinate  to  it. 

In  Cronk  agt.  Whittaker,  I  E.  D.  8.,  617,  the  court  held 
that  "the  owner  cannot  be  required  to  pay  money  to  the 
claimant  before  it  becomes  due  to  the  contractor." 

Clearly  no  money  is  due  to  Mr.  Coulter,  under  the  con- 
tract, until  it  is  payable.  If  a  man  gives  his  note  for  SI, 000, 
payable  in  three  months  after  date,  it  cannot  be  said  that 
the  $1,000  is  due  to  the  payee  until  the  three  months  have 
expired.  So  here  no  money  becomes  due  to  the  contractor 
until  the  lien  is  removed. 

In  fact,  the  provision  in  the  5th  section  may  be  regarded 
as  a  term  of  credit  given  by  the  contractor  to  the  owner. 

IV.  The  respondents  were  obliged  to  and  did  expend  the 
sum  of  three  thousand  two  hundred  and  seventy  dollars  to 
finish  the  building  in  question,  after  Coulter  abandoned  it. 

This  amount  was  $800  more  than  the  amount  claimed  to 
be  due  to  Coulter  for  the  fifth  and  sixth  payments  under 
the  contract  as  modified. 

In  any  action  which  Coulter  might  have  brought  against 
the  respondents,  this  expenditure  would  have  defeated  a 
recovery  by  him  under  the  rule  laid  down  in  cases  above 
referred  to.  (See  Smith  agt.  Ferris  1  Daly,  IS). 

V.  The  respondents  also   insist  that  the  liens  filed   by 
White  arid  Menzies,  amounting   to  the  sum  of  $-2,880.53, 
independently  of  the  provisions  of  the  5th   section  of  the 
contract,   bar  and  preclude  the  enforcement  of    any  lien 
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which  the  appellant  might  otherwise  have,  until  such  liens 
are  disposed  of. 

VI.  The  building  in   question  being  a  part  of  the  public 
property  of  the  mayor,  aldermen,   and   commonalty  of  the 
city  of  New  York,  and  having  been  expressly  acquired  for 
educational  purposes,  the  provisions  of  the  "act  for  the  bet- 
ter security  of  mechanics  and  others  erecting  buildings  and 
furnishing  materials  therefor,  &c."  passed  July  11,  1851,  as 
amended  April  13,  1855,  do  not  apply.     (Darlington  agt. 
Mayor,  &c. ;  opinion  of  Demo,  C.  J.,  31  JV.  Y.,p.  164). 

VII.  The  appellant  was  not  entitled  to  a  judgment  for 
the  foreclosure  of  his  lien,  because  he  had  not  presented 
the  claim  on  which  it  was  founded  to  the  comptroller  of 
the  city  of  New  York  for  payment  or  adjustment,  or  com- 
plied with  the  provisions  of  the  act,  entitled   "  An  act  in 
relation  to  actions,  legal  proceedings,  and  claims  against  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York/' 
passed  April  14,  I860.     (Laws  of  18GO,  p.  G45.) 

a.  The  title  to  the  building  in  question  is  vested   in  the 
corporation  of  the  city  of  New  York,  by  the  "Act  to  amend, 
consolidate  and  reduce  into  one  act,  the  various  acts  relative 
to  common  schools  in  the  city  of  New  York,'7   passed  July 
3,  1851.     (DaviesJ  Laics,  p.  1057,  Sec.  25.) 

The  provisions  of  the  act  of  I860  embrace  all  actions  and 
special  proceedings  against  the  mayor,  &c.,  and  of  course  a 
proceeding  of  this  character.  As  the  fee  of  the  property  is 
in  the  city,  and  these  respondents  are  but  trustees,  if  a 
judgment  for  the  foreclosure  of  the  alleged  lien  of  the  ap- 
pellant cannot  be  had  against  the  owner,  for  the  reason 
aforesaid,  it  follows  that  no  such  judgment  can  be  given 
against  the  trustees. 

b.  The  objection  above  referred  to  is  specifically  taken  in 
the  answer  of  the  mayor,  &c. 

VIII.  The  appellant  was  not  the  real  owner  in  interest  of 
the  claim  or  demand  for  which  the  lien  was  filed  at  the  time 
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the  proceedings  to  foreclose  his  lien  were  initiated,  nor  at 
the  trial  of  this  action. 

This  point  was  made  in  the  answer  of  the  respondent, 
Coulter,  and,  as  the  claimant,  a  subcontractor  can  have  no 
judgment  against  the  owner  of  the  building,  unless  he  is 
entitled  to  a  judgment  against  the  contractor  for  whom  he 
did  the  work,  it  is  competent  for  the  respondents  to  avail 
themselves  of  that  objection. 

IX.  By  the  terms  of  his  contract,    Coulter  agreed  to  re- 
ceive, in  payment  for  the  work  to  be  performed  and  the  ma- 
terials to  be  furnished  by  him,  drafts  payable  to  the  order  of 
the  person  entitled  to  receive  them,  drawn  upon  the  chamber- 
lain of  the  city  of  New  York,    signed  by  the  president  and 
clerk  of  the  board  of  education,    and  countersigned  by  the 
chairman  of  the  finance  committee  of  the  said  board. 

The  referee  was  right  in  holding  under  these  circumstan- 
ces that  a  special  fund  having  been  raised  by  taxation  for 
the  erection  of  this  school  building,  and  Coulter,  the  con- 
tractor, having  agreed  to  receive  payment  by  drafts  on  this 
special  fund,  he  could  not  by  action  against  the  mayor,  al- 
dermen and  commonalty  of  the  city,  or  the  board  of  educa- 
tion or  the  school  officers,  reach  the  general  property  of  the 
city,  or  this  school  building  in  particular.  (Baker  agt.  City 
of  Utica,  19  N.  Y.  R.,  326). 

X.  The  case  of  McHaJion  agt.  The  Tenth  Ward  School 
Officers  (12  Abb.,  p.  3  29),  is  not  in  conflict  with  the  views 
expressed  in  the  respondent's  sixth  and  ninth  points,  for  the 
reason  that  the  grounds  taken  in  those  points  were  not 
urged  in  that  case. 

XL  The  respondents  also  contend  that  the  assignment 
made  by  Coulter  to  Foster  for  the  sum  of  three  hundred 
dollars  entitles  them  to  add  that  amount  to  the  sum  they 
are  entitled  to  deduct  from  the  amount  which  would  have 
b,een  due  to  Coulter  on  account  of  the  fifth  and  sixth  pay 
ments  under  the  contract. 
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a.  The  respondents  had  notice  of  such  assignment  and 
were  bound  by  it.  This  assignment  was  made  and  was  filed 
with  the  clerk  of  the  respondents,  long  before  the  appellants' 
lien  was  filed. 

XII.  Again,  the  order  given  to  White  by  Coulter,  dated  No- 
vember 14,  1862,  for  $1,500,  amounted  at  least  to  an  equit- 
able assignment  of  so  much  of  the  fifth  and  sixth  payments, 
and  White  thereby  acquired  a  specific  equitable  lien  upon 
such  payments  for  the  amount  of  such  order.     (Bradley  agt. 
Hoot,  5  Paige,  632  ;     Coicperthwaite  agt.  Sheffield,    1  Sand., 
417  ;    Yeates  agt.  Grover,  1  Vesey,  p.  280.) 

a.  The  intention  of  Coulter  to  appropriate  the  amount  of 
fifteen  hundred  dollars  out  of  those  instalments  is  apparent 
on  the  face  of  the  order,  and  that  is  the  test  by  which  we 
are  to  be  governed  in  construing  the  effect  of  the  order. 

b.  There  was  no  necessity  for  a  formal  acceptance  of  the 
order  by  the  board  of  education,  in  order  to  give  it  effect  in 
favor  of  White. 

c.  Besides,  Boese,  the  clerk  of  the  board,  did  accept  the 
order  on  the  part  of  the  board. 

Hte  testimony  shows  that  he  followed  his  usual  custom 
as  ex  qfficio  treasurer  of  the  board.  He  placed  the  order 
with  the  contract,  so  that  when  the  instalments  to  which  it 
related  became  due  it  should  be  paid.  (Beers  agt.  Phcenix 
Glass  Co.,  14  Barb.,  358.) 

XIII.  In  order  that  the  court  may  see  at  a  glance  precisely 
how  the  respondents'  account  'with  Coulter  stands,    the  re- 
spondents preseni  the  following  figures  for  its  inspection. 
Amount  expended  to  finish  building  when  aban- 

doned by  Coulter  ......................  $3,270.69 

Amount  of  draft  in  favor  of  White,  Nov.  14, 

1862  .................................     1,500.00 

White'sfirst  lien  ...........................     1,964.15 

White's  second  lien  ........................        380.00 

Menzies'  lien  ...................  .  ...........  536.36 
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Foster's  order..  300.00 


Total. $7,951.20 

All  the  above  liens  and  claims  of  White,  Menzies  and 
Foster  were  filed  and  arose  prior  to  the  appellants'  alleged 
claim. 

XIV.  There  is  no  error  in  the  judgment  entered  on  the  re- 
port of  the  referee,  and  it  should  be  .affirmed  with  costs. 

By  the  court,  DALY,  F.  J.,  I  expressed  the  opinion  in  Me 
Mahon  agt.  The  Tenth  ward  school  officers,  &c.,  (12  Abb., 
129),  that  a  party  who  performed  work  towards  the  erec- 
tion of  a  public  school  house  in  the  city  of  New  York,  had 
a  lien  upon  the  building,  which  could  be  enforced  under  the 
acts  for  the  better  security  of  mechanics  and  others  erect- 
ing buildings,  or  furnishing  materials  therefor  in  this  city 
(Laws  0/1S51,  ch.  513  j  0/1S55,  ch.  404).  But  the  point 
was  not  taken  in  the  case,  nor  rrecessarily  involved,  as  the 
judgment  was  reversible  upon  other  grounds.  Assuming 
that  a  lien  could  be  acquired,  in  the  notice  of  lien  filed  in 
that  case,  the  board  of  school  officers,  the  board  of  edu- 
cation, the  mayor,  aldermen  and  commonalty  of  the  city, 
were  alleged  to  be  the  owners  of  the  school-house,  and  the 
notice  to  foreclose  it  was  served  upon  each  of  these  bodies. 

At  the  hearing,  the  referee  dismissed  the  complaint,  upon 
the  ground,  that  the  mayor,  aldermen,  &c.,  were  the  owners 
of  the  building ;  that  the  ^contract  was  made  with  the 
board  of  school  officers,  and  with  the  board  of  education, 
who  were  not  the  owners  nor  the  agents  of  the  owners,  and 
that  consequently,  there  was  no  contract  with  the  owner  of 
the  building,  in  pursuance  of  which  the  plaintiff,  who  was 
a  subcontractor,  could  acquire  any  lien.  The  point  to  be 
determined,  therefore,  was,  assuming  that  a  lien  could  be 
acquired,  whether  the  referee  was  right  in  holding  that  the 
notice  was  defective  in  alleging  that  the  board  of  school 
officers  and  the  board  of  education  were,  in  conjunction 
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with  the  mayor,  aldermen,  &c.,  the  owners.     This,  as  the 
case  came  before  us,  was  the  only  question  presented,  and, 
in  conformity  with  a  previous  adjudication   of  this  court, 
affirmed   by  the  court  of  appeals,  in  Loonie  agt.  Hoyan,  5 
Seld.,  440),  to  the  effect  that  the  one  for  whom  the  builiing 
is  erected,  and  who  is  to  pay  for  it,  though  he  has  not  the 
legal  title,  but  only  an  equitable  interest  in  the  land,  is  the 
owner,  we  held  that  these  three  bodies,  having  distributed 
between  them  all  the  rights  and  powers  which  the  owners 
of  such  a  building  could  possess,  were,  for  the  purposes  of 
the  lien  law,  to  be  deemed  collectively  the  owners.     I,  in- 
dividually, was  of  the   opinion   that  they  were  within  the 
equitable  design  of  the  lien  law.  My  colleagues, Judges  BRADY 
and  HILTON,  gave  no  opinion  ;  they  simply  concurred  in  re- 
versing the  judgment ;  and  my  own  opinion  upon  the  point 
stated  was  expressed  without  the  examination  which  I  have 
given  to  it,  now  that  it  is  distinctly  raised,  and   must  be 
passed  upon.     It  is  sufficient,  therefore,  to  say  that  we  are 
not,  under  the  rule  of  stare  decisis,  precluded  by  anything 
decided  in  McMalion  agt.  The  School  Officers,  from  consider- 
ing and  deciding  whether  under  the  statute  a  lien  can  be  ac- 
quired  for  work,  done,  or  materials  furnished  towards  the 
erection   of    a  public  school-house,  erected   in   accordance 
with  the  provisions  of  certain  laws  of  the  state  relating  to 
this  city,  ana  which   is  devoted   by  these  laws  to  a  public 
use.     (Laivs  N.  F.,  1851,  p.   749,   $§  28,    10,  25,  27  ;  of 
1853,  p.  635,  §$  14,  2,  11  ;  of  1854,  p.  241,  $  10.) 

Since  the  decision  in  the  case  of  McMahon  agt.  The 
School  Officers,  £c.,  the  court  of  appeals,  in  Darlington  agt. 
The  Maijor  of  N.  Y.,  &c.,  (31  N.  Y.  R.,  164),  have  consid- 
ered the  question  how  far  a  judgment  against  the  city  can 
be  enforced  by  a  levy  upon  and  sale  of  property  belonging 
to,  or  held  in  trust  by  it,  as  a  municipal  corporation. 
Chief  Justice  DENIO,  by  whom  the  opinion  of  the  majority 
of  the  court  was  delivered,  held  that  a  muncipal,  equally 
with  a  private  corporation,  may  have  its  property  taken  in 
XXXVIL  33 
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execution,  if  payment  of  a  judgment  is  not  otherwise  made; 
but  he  distinguishes  as  exempt  from  the  exercise  of  this 
right,  such  estate,  real  or  personal,  as  may  by  law.  or  by 
authorized  acts  of  the  city  government,  be  devoted  to  pub- 
lic use,  such  as  the  public  edifices,  or  their  furniture,  or  or 
naments,  or  the  public  parks,  or  grounds,  or  such  as  may 
be  legally  pledged  for  the  payment  of  its  debts.  These,  he 
holds,  cannot  be  seized  to  satisfy  a  judgment,  as  these  struc- 
tures are  public  property  devoted  to  specific  public  uses,  in 
the  same  sense  as  similar  structures  are,  in  use  by  the  state 
government,  and,  though  this  is  a  distinction  which  appears 
to  have  been  taken  for  the  first  time,  it  is  one,  that  when 
the  purposes,  for  which  municipal  corporations  existing  are 
created,  are  considered,  commends  itself  as  founded  in  pub- 
lic necessity. 

It  is  said,,  in  Cuddon  agt.  Eastwick,  (I  S^IL,  193;  Holt, 
433;  6  Mod.  123),  that  a  municipal  corporation  is  properly 
an  investing  of  the  people  of  the  place  with  the  local  gov- 
ernment thereof.  Chancellor  KENT  applies  to  such  bodies 
the  characteristic  appellation  of  "  local  republics,*'  and  says 
more  particularly  afterwards,  "they  are  created  by  the  gov- 
ernment for  particular  purposes,  as  counties,  cities,  towns 
and  villages ;  they  are  invested  with  subordinate  legislative 
powers,  to  be  exercised  for  local  purposes  connected  with 
the  public  good,  and  such  powers  are  subject  to  the  control 
of  the  people  of  the  state."  (Kent's  Com.,  vol.  2,  p.  304.) 
To  which  it  may  be  added,  that  they  are  allowed,  as  has 
been  repeatedly  said,  to  assume  some  of  the  duties  of  the 
state,  and  enjoy  property  and  power  for  that  purpose,  as 
auxiliaries  of  the  government  and  trustees  for  the  people. 
(McKim  agt.  Odoer,  3  Eland's  Ch.  R.}  417  ;  Angell  and 
Ames  on  Corporations,  Introduction,  {  18 ;  Darlington  agt. 
The  Mayor,  <£c.). 

Municipal  corporations  came  into  use  in  England  in  the 
form  of  boroughs,  through  an  arrangement  by  which  certain 
managers  of  the  local  community  undertook  to  pay  the 
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yearly  rent  or  sum  due  to  the  superior  or  sovereign,  in  con- 
sideration of  which  they  were  permitted  to  levy  the  old 
duties,  arid  were  responsihle  for  the  iunds  committed  to 
their  care.  This  privilege  of  farming  their  tolls  or  duties, 
was  afterwards  confirmed  to  them  by  acts  of  incorporation 
embracing  other  privileges,  either  gradually  acquired  or 
long  enjoyed  in  places  where  the  Romans  had  introduced 
the  municipia,  or  cities  enjoying  the  local  rijrht  of  self-gov- 
ernment. (Thompson's  Essay  on  Municipal  History,  pp.  10, 
11,  12;  Pal  grave's  Anglo  Saxons,  pp.  6.  11;  Millar's  Eng- 
lish Government,  p.  340  ;  Angcll  and  Ames  on  Corporations, 
*&  16,  18,  21). 

Having  thus  the  right  to  collect  duties,  and  being  respon- 
sible for  the  funds  coming  into  their  hands,  it  came  to  be 
recognized,  very  naturally,  that  they  might  on  the  one  hand, 
sue  to  enforce  the  payment  of  duties,  and,  on  the  other,  be 
themselves  sued  to  compel  them  to  discharge  the  obliga- 
tions they  had  assumed.  As  their  municipal  authority  and 
duties  gradually  increased,  the  power  to  bring  actions,  and 
their  liability  at  the  suit  of  others,  was  both  increased  and 
varied.  Actions  by  and  against  them  are  to  be  found  as 
early  as  the  Year  Books,  and  the  power  was  generally  con- 
ferred specifically  in  the  acts  of  incorporation  ;  but  the 
works  of  authority  are  barren  of  exact  information  as  to 
the  manner  in  which  judgments  against  them  were  enforced, 
which  may  have  arisen  from  the  fact  that  they  rarely  re- 
fused to  pay  a  judgment  when  recoveied  against  them,  and 
were  always  able,  from  the  nature  of  their  powers,  to  pro- 
cure the  means  to  discharge  it. 

In  Hex  agt.  Gardiner,  (Cowp.,  86),  Justice  ASTON  says: 
"  As  to  the  remedy  of  levying  a  duty  upon  a  corporation, 
the  books  all  agree  that  it  may  be  levied,  but  they  differ  as 
to  the  mode."  But  he  was  speaking  only  to  the  question 
whether  a  private  corporation  (that  is,  a  college)  could  be 
rated  for  the  support  of  the  poor  of  a  parish.  It  is  proba- 
ble that  a  municipal  corporation  might,  as  was  held  in  the 
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case  of  private  and  trading  corporations,  be  compelled  to 
appear,  or  obey  decrees  for  the  payment  of  monev  after 
execution  issued  by  the  common  law  process  of  distrivgas, 
under  which  the  lands  and  goods  of  the  corporation  could 
be  distrained,  and,  in  the  event  of  non-compliance,  seques- 
trated. (The  Master  and  Wardens  of  tJte  Company  of  Wax 
Chandlers,  Skin.,  27;  The  African  Co.,  id.,  84;  1  Fen,  121; 
The  East  India  Co.,  2  id.,  396  ;  Frees,  in  Chy.,  129  ;  The 
Hamborough  Co.t  of  Merchant  Adventurers,  Cases  in  Chy., 
201). 

The  right,  however,  to  recover  a  judgment  against  them, 
would  necessarily  carry  with  it  the  right  to  enforce  the  pay- 
ment of  it.  But  the  mode  of  enforcing  it.  so  far  as  I  have 
been  able  to  find,  is  by  no  means  clearly  indicated. 

ROLLE,  C.  J.,  in  the  case  of  the  Town  of  Colchestert 
(Styles,  267),  says :  "If  a  sura  of  money  be  to  be  levied 
upon  a  corporation,  it  may  be  levied  upon  the  mayor,  or 
upon  any  person  being  a  member  of  the  corporation."  And 
in  another  case,  in  Styles,  366,  the  court  ordered  a  distringas 
to  levy  a  fine  of  twenty  pounds,  imposed  after  indictment, 
upon  the  inhabitants  of  a  parish,  for  not  keeping  a  bridge 
in  lepair.  But  I  do  not  find  in  the  early  Abridgments  of 
FiteherbertjBroohes,  or  Sheppard,nor  in  that  great  repository 
of  the  common  law  adjudications,  Vinerjs  Abridgment,  nor 
in  the  English  treatises  which  I  have  examined,  anything  to 
indicate  that  judgments  against  municipal  corporations  ever 
were,  or  could  be  enforced  by  the  seizure  and  sale  of  build- 
ings or  other  property  of  the  corporation  devoted  to  public 
objects,  such  as  jails,  poor  houses,  markets,  court  houses, 
and  other  structures  necessary  in  the  local  government  of 
the  place,  and  indispensible  to  enable  a  municipal  corpora- 
tion to  carry  out  the  purpose  for  which  it  is  created. 

There  are  three  cases,  of  comparatively  recent  origin,  all 
relating  to  the  borough  of  Poole,  a  small  seaport  town  in 
the  south  of  England,  in  which,  or  in  one  of  which,  this 
right  appears  to  have  been  recognized  ;  but  the  point  was 
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not  involved,  and  it  is  apparent  from  the  report  of  each 
case,  that  in  no  one  of  them  was  the  question  examined,  or 
so  deliberately  considered  or  passed  upon,  as  to  entitle  it  to 
the  weight  of  an  adjudication  upon  this  point.  This  will 
appear  from  a  very  brief  statement  of  these  cases. 

In  the  year  1837,  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Poole,  being  indebted  to  their  town  clerk 
for  his  services,  gave  him  their  bond  for  ^£4,500,  payable  in 
installments.     The  first  two  installments  remaining  unpaid, 
he  obtained  a  peremptory  mandamus  to  compel  the  corpor- 
ation to  enforce  payment  out  of  the  existing  borough  rates, 
or  to  collect  another  rate  to  pay  the  two  instullments,which 
the  corporation  having  failed  to  do,  he  applied  for  an  attach- 
ment, which   was  refused.     It  appears  to  have  been  con- 
ceded, from  the  report  of  the  case,  that  a  mandamus  would 
lie  to  compel  the  corporation  to  levy  a  tax,  if  there  were 
no  other  means  of  enforcing  the  payment  of  the  debt ;  but 
the  attachment  was  denied,  because  by  the  5th  and  6th  of 
Win.  4  Oh.,  76,  the  employees  of  a  municipal  corporation 
are  to  be  paid  out  of  the  borough  fund,  and  not  out  of  that 
portion  of  it  which  consists  of  rates,  which  the  mandamus 
obtained  required  the  corporation  to  pay,  out  of  the  existing 
or  any  future  rates,  thus  specifying  the  means  by  which 
payment  was  to  be  obtained,  and  leaving  the  corporation  no 
option  to  resort  to  any  other,  there  being  no  allegation  in 
the  mandamus  that  the  corporation  had  no  other  fund  from 
which   payment  might  be   made    (Rcgina  agt.  Ledgard,  I 
Adolph.  and  El  N.  5.,  616). 

The  town  clerk  afterwards  obtained  a  judgment  againsr 
the  corporation  upon  the  bond,  and  sued  out  an  ek 'git,  or 
process  under  which  the  lands  of  the  defendant  in  a  judg- 
ment may  be  given  into  the  possession  of  the  plaintiff,  and 
held  until  the  judgment  is  satisfied  out  of  the  rents  and 
profits  of  the  land,  or  it  is  paid  by  the  defendant  when  the 
land  is  restored  to  him.  He  sought  under  the  elegit  to  ob- 
tain possession  of  the  town  hall  and  markets,  with  the 
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view,  I  suppose,  of  having  the  tolls  of  the  latter  applied  to 
the  payment  of  the  judgment,  but  being  unable  to  get 
possession,  he  brought  ejectment.  The  corporation  applied 
to  defend,  without  confessing  that  they  were  in  possession, 
upon  the  ground,  that  their  property,  under  the  5th  arid  6th 
Wm.  4  Ch.,  76,  was  applicable  to  public  purposes  only, 
and  could  not  be  taken  upon  execution.  The  court  refused 
the  application,  upon  the  ground  that  the  corporation  would 
not  be  prejudiced  in  such  a  defense,  whether  it  was  avail- 
able or  not,  by  admitting  possession.  Lord  DENHAM,  C.  J., 
declaring,  however,  that  the  court  did  not  wish  to  be  under- 
stood as  giving  any  countenance  to  the  supposition  that  the 
corporate  property,  although  directed  by  the  statute  to  be 
applied  to  public  purposes,  and  not  to  the  private  benefit 
of  the  members  of  the  corporation,  was  protected  from  the 
lawful  claims  of  persons  having  demands  upon  the  corpor- 
ation (Doe  ex  dem.  Parr  agt.  Hoe,  I  Adol.  and  El.,  N.  S., 
700). 

This  was  expressing  a  very  decided  opinion  upon  the 
point,  but  it  is  apparent,  as  I  have  said,  that  the  question 
was  not  examined  or  so  deliberately  considered  as  to  give  to 
the  case  much  weight,  especially  when,  as  will  be  shown 
hereafter,  there  has  been  an  express  adjudication  in  this 
country  to  the  contrary. 

In  1843,  the  corporation  leased  their  market  house,  with 
the  customs  arid  tolls,  to  one  Whitt,  for  the  period  of  three 
years,  at  an  annual  rent,  subject  to  two  mortgages,  which 
had  been  given  in  1822.  The  town  clerk  having  sued  out 
his  elegit  before  the  lease  was  given,  called  upon  Whitt  to 
pay  rent  to  him  or  that  he  would  turn  him  out,  which 
Whitt  did,  and  attorned  to  the  town  clerk  without  the  pri- 
vity of  the  corporation.  The  corporation  having  sued 
Whitt  for  the  rent  due  upon  the  lease,  he  set  up  his  eviction 
by  the  town  clerk,  arid  the  possession  of  the  town  clerk 
upon  his  elegit  ;  but  the  corporation  recovered  the  rent,  the 
court  holding  that  the  right  of  immediate  possession  was  in 
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the  mortgagees,  and  that  the  town  clerk  could  not  enter  nor 
acquire  any  title  under  his  elegit,  the  corporation  having 
nothing  to  which  the  elegit  could  apply,  except  the  legal 
right  to  the  reversion,  which  was  a  very  remote  one,  the 
mortgage  being  given  for  one  thousand  years  (The  Mayor, 
&c.,  ofPoole  agt.  Whitt,  15  M.,  and  Wells.,  571). 

In  this  last  case,  no  question  appears  to  have  been  raised, 
either  by  the  counsel  or  the  court,  as  to  whether  the  town 
clerk  would,  or  would  not,  have  had  the  right  to  take  pos- 
session of  the  market  under  the  elegit  if  there  had  been  no 
mortgage,  which  is  the  only  aspect  in  which  the  case  has 
any  bearing,  and  it  is  not  to  be  regarded  as  of  weight  upon 
a  point  not  inquired  into,  the  more  especially  as  it  would 
seem  from  the  decision  of  the  cases,  that  the  town  clerk 
could  be  paid  only  out  of  the  borough  fund  (The  Queen  agt. 
Ledgard,  supra),  and  that  his  proper  remedy  was  to  compel 
it  by  mandamus  (The  Queen  agt.  The  Mayor  of  Stamford,  6 
Adol.  &  El.,  N.  S.,  433  ;  Jones  agt.  The  Mayor,  <£c.,  of  Car- 
marthen, S  M.  &  W.,  605  ;  Tapping  on  Mandamus,  93  ;  Wil- 
cox  on  Municipal  Corporations,  p.  356.) 

Chancellor  KENT,  in  declaring  that  municipal  corporations 
can  sue  and  be  sued,  remarks  that  the  judicial  reports  of 
this  country  abound  with  cases  of  suits  against  towns  in 
their  corporate  capacity  for  debts  and  breaches  of  duty,  for 
which  they  are  responsible  ;  but  he  says  nothing  as  to  the 
mode  in  which  judgments  against  them  in  such  actions  can 
be  enforced  (2  Kent,  275,  4=th  ed.),  and  the  question  is  one 
upon  which  the  authorities  in  this  country  are  by  no  means 
agreed,  tor  in  some  instances  it  has  been  held  that  their 
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property  cannot  be  taken  on  execution  issued  upon  a  judg- 
ment against  them  (Chicago  agt.  Halsey,  25  L'l  It,  5<)o;  ; 
while  in  others  it  has  been  held  that  it  can,  or  the  n<:ht  to 
take  it  has  been  impliedly  recognized.  (Crafts  agt.  Elliott- 
mile,  47  Maine,  141;  Darlington  agt.  The  Mayor,  £c.,  su 
pra.) 
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In  the  first  of  these  cases  (Chicago  agt.  Halscy,  25  III.  R., 
595),  it  was  held  by  the  supreme  court  of  Illinois,  that  upon 
a  judgment  against  a  municipal  corporation  the  corporate 
property  cannot  be  seized  and  sold  under  execution  ;  that 
the  proper  remedy  is  mandamus  to  compel  a  levy  of  taxes 
sufficient  to  enable  the  corporation  to  pay  the  judgment. 
The  superior  court  of  Chicago  having  refused  to  set  aside  an 
execution  issued  upon  a  judgment  against  the  city,  the  su- 
preme court  of  the  state,  upon  appeal,  reversed  the  decis- 
ion of  the  court  below,  and  directed  it  to  enter  an  order 
quashing  the  execution. 

"It  is  true, "  says  BREESE,  J.,  "  that  by  the  charter  of  the 
city  it  can  sue  and  be  sued,  but  it  is  not  an  inference  that, 
if  sued,  and  a  judgment  passes  against  it,  an  ordinary  writ 
of  fieri  facias  can  issue,  under  which  its  corporate  property 
can  be  seized  and  sold.  Nor  is  there  any  necessity  for  such 
writ.  On  a  debt  being  ascertained  by  judgment  against  a 
city  and  a  refusal  to  pay  it,  a  mandamus  can  issue  to  com- 
pel payment,  or  to  compel  a  levy  of  taxes  sufficient  to  dis- 
charge the  judgment,-'  closing  with  the  remark,  ''We  de- 
cide this  on  principle." 

It  may  be  collected,  as  the  result  of  this  examination, 
that,  under  an  execution  upon  a  judgment  against  a  munici- 
pal corporation,  the  property  of  the  corporation  not  devoted 
to  public  -use,  may  be  taken  and  sold  to  satisfy  the  judgment; 
that  if  there  is  no  such  property,  the  remedy  is  by  mandam- 
us, to  compel  the  payment  of  the  judgment  out  of  any 
money  or  fund  under  the  corporate  control,  or  to  compel 
the  raising  of  it  by  tax,  when  the  corporation  is  clothed 
with  the  power  to  impose  a  tax ;  and  if  it  should  not  be, 
that  then  the  creditor  of  the  municipal  government  is  placed 
in  the  same  condition  as  are  the  creditors  of  the  state,  or  of 
the  United  States. 

Property  which  is  exempt  from  seizure  and  sale  under  an 
execution,  upon  grounds  of  public  necessity,  must  for  the 
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same  reason,  be  equally  exempt  from  the  operation  of  the 
lien  law,  unless  it  appears  by  the  law  itself,  that  property 
of  this  description  was  meant  to  be  included. 

There  is  nothing  in  the  lien  law  that  would  warrant  this 
inference.  A  lien  is  given  by  the  act  for  labor  performed, 
or  materials  furnished  on  the  building,  altering,  or  repairing 
of  any  house  or  other  building,  upon  the  building  and  the 
lot  of  land  upon  which  it  stands,  to  the  extent  of  the  right, 
title,  and  interest  of  the  owner  at  the  time  when  notice  of 
the  claim  was  filed  and  served.  The  object  of  the  act  was 
to  give  mechanics  and  material  men  a  security  for  the  ultimate 
enforcement  of  their  claim,  by  making  it  from  the  time  that 
notice  of  it  as  provided  is  given,  a  lien  or  incumbrance  upon 
the  property  benefited.  Where  the  lien  thus  attaches,  either 
party  may  bring  the  claim  to  a  final  determination,  and  if 
anything  is  ascertained  to  be  due  to  the  claimant,  judgment 
is  entered  for  the  amount  of  it,  which  judgment  may  be 
satisfied  by  the  sale  of  all  the  right,  title  and  interest, which 
the  owner  had  to  the  property  when  the  notice  of  the  claim 
was.  filed  and  served. 

When  judgment  is  recovered  in  a  court  of  record,  it  is  a 
lien  upon  the  real  estate  of  the  defendant,  from  the  time 
when  the  lien  is  docketed ;  and  when  recovered  in  courts 
not  of  record,  it  becomes  a  lien  upon  the  filing  of  the  judg- 
ment in  the  office  of  the  county  clerk.  In  these  cases,  it  is 
enforced  as  a  lien  only  from  the  time  of  the  docketing  of 
the  judgment  or  the  filing  of  the  transcript ;  but  the  judg- 
ment obtained  by  foreclosure  under  the  lien  law  may  be  en- 
forced as  a  lien  against  the  particular  property  from  the 
time  of  the  filing  and  service  of  notice  of  the  claim,  and 
that  constitutes  the  particular  benefit  which  it  was  the 
design  of  the  act  to  confer  upon  the  laborer  or  material 
man,  and  is  the  advantage  which  it  gives  him,  over  ordinary 
creditors,  as  a  security  for  the  payment  of  the  judgment  he 
may  ultimately  obtain.  With  this  exception,  the  judgment 
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he  obtains  is,  by  the  express  language  of  the  act,  "to  be 
enforced  in  all  respects  in  the  same  manner  as  judgments 
rendered  in  all  other  civil  actions  for  the  payment  of  money." 
(Latvs  of  N.  Y.,  1851,_p.  955,  $  8).  And  if  judgments  re- 
covered in  other  actions  cannot  be  enforced  against  a  certain 
kind  of  property,  for  the  reason  that  it  is  exempt  from  seiz- 
ure and  sale,  upon  grounds  of  public  necessity,  neither  can 
a  judgment  under  the  lien  law.  which  is  a  mere  foreclosure 
of  a  security  obtained  by  the  filing  and  service  of  notice  of 
a  claim  (Cronkright  agt.  Thomson,  1  E.  D.  Smith,  661;  Nott's 
New  York  Lien,  Law,  p.  63).  And  no  such  security  can  be 
obtained  upon  property,  which  for  reasons  of  public  neces- 
sity, cannot  be  taken  and  sold  to  satisfy  judgments  obtained 
in  ordinary  civil  actions. 

I  think  the  fair  construction  of  the  lien  law  is,  that  the 
security  contemplated  by  the  law  maybe  obtained  upon  the 
building  upon  which  the  labor  was  bestowed  or  the  mate- 
rials furnished,  and  upon  the  lot  of  land  upon  which  the 
building  stands,  if  the  land  and  building  could  be  sold  to 
enforce  a  judgment  in  an  ordinary  civil  action,  but  not  oth- 
erwise. That  we  are  not  justified  in  holding  that  the  leg- 
islature meant  that  this  particular  kind  of  creditor  should 
have  a  lien  upon  public  edifices  and  the  right  to  sell  them 
to  satisfy  his  claim,  unless  the  legislature  has  expressly  said 
so.  The  reason  which  exempts  such  structures,  upon  the 
grounds  of  public  necessity,  applies  as  forcibly  in  this  case, 
as  in  that  of  any  other  judgment  creditor,  and  if  all  other 
judgment  creditors  are  precluded  from  the  exercise  of  such 
a  right  he  must  be  considered  precluded  also,  in  the  absence 
of  any  provision  that  would  warrant  us  in  holding  that  the 
legislature  designed  that  his  case  should  be  an  exception  to 
the  operation  of  a  general  rule,  having  its  foundation  in 
public  necessity. 

The  erecting  and  maintaining  of  school  houses  in  this 
city  for  public  education,  is  imposed  as  a  duty  upon  the  city 
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by  statute.  Their  erection,  maintenance  and  government  is 
regulated  by  numerous  statutory  provisions.  They  are  by 
law  devoted  to  a  public  use,  arid  therefore  come  within  the 
operation  of  the  rule  above  considered. 

Judgment  affirmed. 

I  dissent,  G.  C.  BARRETT,  J. 
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ROBERT  P.  DODGE  and  GEORGE  F.  MCCLELLAN,  assignees, 
&c.,  plaintiffs  and  respondents  agt.  THE  NEW  YORK  AND 
WASHINGTON  STEAMSHIP  COMPANY,  defendants  and  ap- 
pellants. 

Newly  discovered  evidence,  upon  which  to  found  a  motion  for  a  new  trial,  must  not 
only  be  material,  but  must  have  been  discovered  since  the  trial. 

The  defendants,  on  appeal,  cannot  insist  that  a  third  person  was  a  partner  with  the 
plaintiffs  and  interested  in  the  subject  matter  of  the  litigation,  where  they  did  not 
raise  that  issue  by  their  answer. 

It  is  no  ground  of  error,  for  which  a  judgment  can  be  reversed  on  appeal,  that  the 
court  below,  on  motion,  refused  to  allow  a  witness  to  be  recalled  for  ths  purpose 
of  giving  a  new  piece  of  evidence  claimed  to  have  been  discovered  since  the  evi 
dence  was  closed,  on  the  trial,  on  the  preceding  day,  and  of  the  existence  of  which 
the  moving  party  claimed  to  have  been  ignorant. 

This  question  should  be  tested  by  the  same  rules,  which  would  have  to  be  applied 
to  the  decision  of  a  motion  for  a  new  trial,  on  the  ground  of  the  dicovery  of  this 
evidence  after  the  final  determination  of  the  trial,  if  such  had  been  the  case. 

General  Term,  May,  1869. 

APPEAL  from  the  judgment  entered  upon  the  verdict 
rendered,  and  from  an  order  denying  the  defendants'  motion 
for  a  new  trial  on  the  judges  minutes,  and 

Appeal  from  an  ordor  made  at  special  term,  denying  de- 
fendants' motion  for  a  new  trial,  on  the  grounds  of  surprise 
and  newly  discovered  evidence. 

The  facts  are  disclosed  by  the  opinion  of  the  court. 

EMERSON  and  GOODRICH,  attorneys  for  plaintiffs    and 

respondents. 
STORRS   and  SEDGWICK,   attorneys  for  defendants  and 

appellants. 

By  the  court,  FREEDMAN,  J.  The  motion  made  at  special 
term  by  the  defendants  for  a  new  trial,  on  the  grou  nd  of 
surprise  and  newly  discovered  evidence,  was  properly  de- 
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nied.  The  fact  that  the  witness  Rhinehart  testified  at  the 
close  of  the  trial,  that  to  his  recollection  no  such  conversa- 
tion had  taken  place  as  had  been  testified  to  by  Thomas 
Clyde,  the  president  of  defendants'  company,  cannot  have 
operated  as  a  surprise  upon  the  defendants.  Nor  can  the 
evidence,  which  the  defendants  claim  to  have  discovered,  be 
considered  as  such  newly  discovered  evidence,  on  account 
of  which  a  new  trial  is  sometimes  granted.  Such  evidence 
must  not  only  be  material,  but  must  have  been  discovered 
since  the  trial.  In  the  present  case  the  evidence  referred 
to,  if  discovered  at  all,  was  discovered  before  the  trial  had 
been  completed,  and  the  case  submitted  to  the  jury;  ana1 
if  any  error  has  been  committed  in  excluding  the  evidence, 
it  was  committed  during  the  trial. 

The  order  of  the  special  term  should  therefore  be  affirmed, 
with  ten  dollars  costs. 

I  have  also  carefully  examined  the  grounds  of  appeal  from 
the  judgment,  which  are  relied  upon  by  the  defendants,  and 
am  of  opinion  that  no  error  was  committed  on  the  trial 
which  entitled  the  defendants  to  a  new  trial.  The  action  is 
brought  by  the  assignees  of  Morgan  and  Rhinehart  to  re- 
cover a  commission  of  five  per  cent,  on  the  earnings  of 
the  steamer  "Salvor,"  from  April  6,  1804,  to  June  15, 
1865,  claimed  by  Morgan  and  Rhinehart  as  a  com- 
pensation for  their  services  in  effecting,  as  shipbrokers  and 
commission  merchants,  and  acting  as  agents  of  the  defend- 
ants in  that  behalf,  a  charter  of  the  said  steamer  to  the 
United  States  government.  The  questions  addressed  to 
Thomas  Clyde,the  president  of  defendants  company,whether 
Morgan  and  Rhinehart  were  paid  five  per  cent,  commission 
for  procuring  charters  of  other  vessels  in  which  lie  was  in- 
terested, were  asked  on  the  cross-examination  of  Mr.  Clyde, 
one  of  the  principal  witnesses  of  the  defendants,  and  it  was 
a  matter  of  discretion  with  the  justice  presiding  at  the  trial 
to  allow  them  or  not.  Error  does  not  lie  for  the  exercise 
of  that  discretion. 
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The  evidence  offered  by  the  defendants  to  prove  that 
there  was  a  third  partner  in  business  in  the  firm  of  Morgan 
and  Rhinehart,  as  agents  of  the  company,  was  rightfully 
excluded.  No  such  issue  had  been  raised  by  the  pleadings. 
On  the  contrary,  the  answer  of  the  defendants  to  the  plain- 
tiffs' amended  complaint  contained  an  express  admission  that 
"  Thomas  P.  Morgan  and  George  Rhinehart,  in  the  years 
1864  and  1865,  were  doing  business  in  Washington,  D.  C., 
under  the  firm  name  of  Morgan  and  Rhinehart,  and  were 
the  defendants'  agents  in  said  city. 

The  second  count  of  the  answer  contains  an  admission  to 
precisely  the  same  effect.  Under  the  pleadings,  as  made  by 
themselves,  the  defendants  cannot  be  permitted  to  litigate 
the  question  of  a  defect  of  parties  in  the  composition  of 
that  firm,  as  alledged. 

Another  point  insisted  upon  by  the  appellants  is,  that 
the  court  below  erred  in  refusing  to  permit  the  witness, 
Carlos  P.  Houghton,  to  be  recalled  for  the  purpose  of  prov- 
ing certain  admissions  claimed  to  have  been  made  to  him  by 
the  witness  Rhinehart  concerning  a  certain  conversation, 
which  the  defendants  insist  had  taken  place  between  said 
Rhinehart  and  the  president  of  defendants'  company.  The 
evidence  had  been  closed  on  the  day  preceding.  Thomas 
Ctyde,  the  president  referred  to,  had  testified  that  on  or 
about  the  second  day  of  March,  1864,  he  had  a  conversation 
with  Rhinehurt,  in  which  he  informed  the  latter  that  the 
company  would  not  pay  any  further  commissions  on  charters 
of  vessels  out  of  the  line  for  government  service,  and  that 
Rhinehart  expressed  his  willingness  to  accede  to  it.  At  the 
close  of  the  testimony,  Rhinehart  being  called  on  behalf  of 
the  plaintiff,  swore  that  no  such  conversation  took  place,  to 
Jiis  recollection.  Both  parties  thereupon  rested  ;  the  case 
was  closed  and  an  adjournment  had  until  the  next  day. 
Before  leaving  the  conrt-room,  however,  Carlos  P.  Hough- 
ton,  who  had  been  examined  as  a  witness  for  the  defendants, 
informed  defendants'  counsel,  and  the  president  of  the  com- 
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pany,  that  he  could  prove  that  in  the  beginning  of  March, 
1865  (he  probably  meant  1864),  and  immediately  after  the 
conversation  between  said  Rhinehart  and  Clyde  before  re- 
ferred to,  Rhinehart  stated  to  him  in  the  office  of  said  Mor- 
gan and  Rhinehart,  at  Georgetown,  that  it  was  agreed  that 
Morgan  arid  Rhinehart  were  to  have  a  salary  as  agents  of 
the  steamship  company,  instead  of  a  commission.  The  next 
moming,at  the  opening  of  the  court,the  defendants'  counsel 
made  a  motion  to  be  permitted  to  recall  the  witness  Hough- 
ton,  for  the  purpose  of  giving  this  new  piece  of  evidence, 
claimed  to  have  been  discovered  since  the  preceding  day, 
and  of  the  existence  of  which  the  defendants  claimed  to 
have  been  ignorant. 

The  court,  on  plaintiff's  objection,  refused  to  give  such 
permission,  and  proceeded  to  charge  the  jury.  The  ques- 
tion whether  such  refusal  constitutes  error,  for  which  a 
new  trial  will  be  granted,  should  be  tested  by  the  same 
rules,  whieh  would  have  to  be  applied  to  the  decision  of  a 
motion  for  a  new  trial  upon  the  ground  of  the  discovery  of 
this  evidence  after  the  final  determination  of  the  trial,  if 
such  had  been  the  case.  The  evidence  is  undisputed  that 
the  Salvor's  charter  was  effected  by  Morgan  and  Rhinehart, 
on  the  6th  day  of  April,  1864,  and  that  the  defendants  re- 
ceived the  charter  money  from  that  day.  There  is  sufficient 
evidence  to  show  that  up  to  May  28,  1864,  the  defendants' 
paid  to  Morgan  and  Rhinehart  five  per  cent,  commission  on 
all  charters  of  vessels,  in  or  outside  of  their  regular  line, 
and  also  upon  a  vessel  chartered  to  the  government  by  Mor- 
gan and  Rhinehart  on  the  day  preceding  the  charter  of  the 
steamer  Salvor.  The  president  of  the  defendants'  company, 
Thomas  Clyde,  testified,  on  his  direct  examination,  that  he 
had  the  conversation  referred  to  with  Rhinehart,  on  or  about 
the  2d  of  March  ;  but,  on  his  cross-examination,  it  tinned 
out  that  on  that  day  a  meeting  of  stockholders  took  place 
in  New  York,  where  there  was  some  conversation  about 
dismissing  Morgan  and  Rhinehart ;  that  the  said  president 
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asked  the  directors  of  the  company  to  withhold  action  until 
he  could  get  an  answer  from  Morgan  and  Khinehart,  and 
that  about  a  week  afterwards  he  went  on  to  tell  them  of 
what  he  calls  the  "determination  of  the  company"  to  tell 
them  l(  that  they  were  going  to  be  dismissed  unless  there 
was  a  change  in  the  programme,"  and  to  induce  them,  if 
possible,  to  accept  a  salary  of  $3,000  in  lieu  of  future  com- 
missions. 

It  appears,  however,  sufficiently,  upon  the  whole  evi- 
dence, that  no  definite  mutual  understanding  was  arrived  at 
for  some  time.  On  the  27th  of  April  following,  the  com- 
pany passed  a  resolution  declining  to  pay  any  more  com- 
missions, and  the  matter  finally  resulted  in  anew  agreement 
between  the  company  and  Morgan  and  Rhinehart,  whereby 
the  former  allowed  to  the  latter  $3,000  in  lieu  of  future 
commissions,  and  bought  from  them  their  lease  of  the  wharf, 
their  sheds,  engine  and  other  wharf  improvements,  for  the 
price  of  $4,440.90.  This  agreement,  according  to  the  testi- 
mony of  the  same  president,  and  the  testimony  of  the  sec- 
retary of  the  company  went  into  effect  on  July  1,1864,  and 
from  that  day  the  company  paid  all  the  expenses  of  clerk- 
hire,  &c.,  &c.,  which  had  previously  been  paid  by  M.  &  R. 

Up  to  that  time,  however,  with  the  exception  of  an  iso- 
lated transaction  (steamer  Rebecca  Clyde,  May  28),  in  re- 
spect to  which  the  parties  agreed  specially  that  no  commis- 
sion should  be  charged,  and  which,  as  Morgan  swears,  was 
the  first  intimation  his  firm  had  that  the  company  had  act- 
ually declined  to  pay  further  commissions,  the  parties  must 
be  assumed  to  have  stood  upon  their  old  and  reserved  rights, 
especially  as  all  the  witnesses  of  the  defendants  have  nega- 
tived the  idea  that  still  another  mode  of  compensation  was 
ever  agreed  upon  for  the  period  of  time  intervening  between 
the  2d  day  of  March  and  the  1st  day  of  July,  1864;  and 
because,  as  I  have  before  stated,  the  fact' stands  out  in  bold 
relief,  that  Morgan  and  Rhinehart  effected  on  the  5th  of 
April,  1864,  the  day  preceding  the  charter  of  the  Salvor,  a 
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charter  of  the  steamer  Baltimore  for  the  defendants  to  the 
government  ;  and,  at  the  completion  of  the  charter  party, 
to  wit :  the  2Sth  of  May,  1864,  were  allowed  by  the  de- 
fendants a  commission  of  five  per  cent.  The  charter  party 
of  the  Salvor  did  not  end  until  the  15th  of  June,  1SG-5,  and 
Morgan  and  Reinehart,  before  the  expiration  of  that  time, 
were  neither  bound  nor  in  a  position  to  claim  their  com- 
mission on  her  account.  Therefore,  considering  this  ques- 
tion in  the  light  most  favorable  to  the  defendants — consider- 
ing Rhine  hart  as  something  more  than  an  ordinary  witness, 
as  a  party  whose  declarations  and  admissions  are  evidence 
against  the  assignees  of  his  firm,  assuming  the  defendants' 
motion  for  permission  to  recall  the  witness  Houghton,  to 
have  been  made  in  perfect  good  faith,  I  cannot  perceive  how 
his  additional  statement  could  become  material. 

The  offer  was,  merely  to  prove  by  him  that  sometime  in 
March,  1865  (probably  1864),  Rhinehart  stated  to  the  wit- 
ness "  that  it  was  agreed  that  Morgan  and  Rhinehart  were 
to  have  a  salary  as  agents  of  the  steamship  company,  instead 
of  a  commission  ; ''  but  the  proof  thus  offerred  fell  short  in 
not  showing  when,  this  new  agreement  was  to  take  effect, 
whether  it  was  intended  to  apply  to  all  charters,  or  only  to 
the  charters  of  vessels  in  the  regular  line,  6r  to  what  char- 
ters in  particular,  and  how  it  was  to  affect  charters  procured 
befoie  the  day  upon  which  it  was  to  go  into  effect,  &c.  I 
therefore  do  not  think,  that  in  consequence  of  the  exclusion 
of  this  proposed  additional  evidence,  the  defendants  were  in 
anywise  injured. 

It  was  a  matter  resting  in  the  sound  discretion  of  the 
justice  presiding  at  the  trial,  and  would  afford  no  ground 
for  granting  a  new  trial  as  a  matter  of  right  on  application 
at  special  term  after  verdict,  even  if  the  said  evidence  had 
been  discovered  since  the  trial.  Moreover,  it  appears  that 
the  defendants  on  the  trial  had  previously  rested  three  times 
before  making  that  motion,  that  the  same  witness  had  been 
examined  at  great  length  upon  other  very  important  points, 
Vou  XXXVIL  34 
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and  the  affidavit  of  Thomas  Clyde,  the  president,  used  on 
the  motion  for  a  new  trial  at  the  special  term,  further  dis- 
closes, that  prior  to  being  reminded  by  Houghton,  he  was 
aware  of  the  nature  of  the  testimony  said  Houghton  was 
willing  to  give  upon  this  point,  but  that  the  circumstance 
had  escaped  his  recollection.  Under  these  circumstances, 
the  exercise  of  the  discretion  of  the  justice  presiding  at  the 
trial,  in  excluding  this  proposed  additional  testimony,  should 
not  be  interfered  with  on  appeal. 

The  remaining  points  relied  on  by  the  defendants  being 
equally  untenable,  the  judgment  appealed  trom,  and  the  or- 
der denying  the  defendants'  motion  for  a  new  trial  on  the 
judges7  minutes,  should  be  affirmed  with  costs. 

BARBOUR,  Ch.  J.  I  concur. 

FITHIAN,  J.  I  concur. 
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N.  Y.  SUPERIOR  COURT, 
cv  JAMES  F.  TRUFANT  agt.  JOHN  E.  MERRILL  and  another. 

y^  Where  an  action  between  partners,  is  brought  for  a  dissolution  of  the  copartnership, 
and  the  defendants,  on  application  for  a  receiver,  are  permitted  in  lieu  thereof  10- 
give  their  own  bond  pending  the  litigation  conditioned  to  manage  and  take  car*  of 
the  property  and  to  account,  &c:  On  report  of  the  referee  appointed  in  the  action 
finding  that  the  plaintiff  is  entitled  to  judgment  dissolving  the  copartnership: 

Held,  that  the  assets  must  go  to  pay  debts,  and  the  surplus,  if  any,  to  the  respective 
parties.  It  is  necessary,  therefore,  to  convert  the  assets  into  money,  and  the  usual 
mode  to  do  that  is  through  a  receiver.  Upon  his  appointment  the  assets  mnst,  go 
into  his  possession  and  the  condition  of  the  defendants'  bond  tfill  be  satisfied. 

In  the  condition  of  the  action,  the  referee  could  not  state  the  accounts;  and  it  was 
proper  to  leave  that  to  be  done  on  the  coming  in  of  the  receivers  account,  showing 
the  amount  to  be  distributed. 

A  referee,  who  has  made  his  decision  and  submitted  his  report,  becomes  funchu 
officio,  and  cannot  again  act  without  being  set  in  motion  by  the  court. 

General  Term,  June,  1869. 

This  action  was  to  obtain  a  dissolution  of  the  copartner- 
ship of  the  plaintiff  and  defendants,  and  a  distribution  of 
the  partnership  assets.  Pending  the  action,  the  defendants, 
on  an  application  for  the  appointment  of  a  receiver,  were 
allowed,  in  lieu  thereof,  to  give  a  bond  conditioned  that 
they  should  manage  and  take  care  of  the  property  of  the 
firm  during  the  action  and  render  a  true  and  faithful  account 
thereof  whenever  required  by  the  court,  and  should  pay 
and  deliver  to  the  parties  who  might  be  adjudged  to  be  en- 
titled thereto  all  such  property  as  the  court  might  order  to 
be  paid  and  delivered.  A  referee  was  appointed  to  hear  and 
determine  all  the  issues.  In  his  report  and  decision  he  found 
that  the  plaintiff  was  entitled  to  judgment  dissolving  the 
partnership, but  that  he  could  not  state  the  accounts  between 
the  parties,  for  the  reason  that  there  was  no  evidence  as  to 
what  proportion  of  the  debts  would  prove  good  and  col- 
lectable, or  of  the  value  of  the  lease  or  of  the  good  will  of 
the  business;  and  he  directed  that  a  receiver  be  appointed 
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to  take  possession  of  the  assets  of  the  firm  and  dispose  of 
the  same ;  and  after  paying  the  debts  to  retain  the  remain- 
der, subject  to  the  further  order  of  the  court. 

On  the  4th  of  May,  .1869,.  an  order  was  made  to  show 
cause  why  judgment  should  not  be  entered  on  the  referee's 
report,  and  a  receiver  appointed.  On  the  10th  of  May,  an- 
other order  was  made  to  show  cause  why  the  referee's  re- 
port should  not  be  sent  back  to  the  referee,  with  directions 
to  determine  all  the  issues. 

On  the  hearing  upon  such  last-mentioned  order,  it  was 
ordered  that  it  be  sent  to  a  different  referee  to  take  and  state 
the  accounts. 

From  this  order  the  plaintifl  appealed. 

T.  B.  ELDRIDGE,  for  appellant. 
R.  H.  CHAINING,  for  respondents. 

~By  the  court,  MONELL,  J.  The  motion  was  merely  that 
the  report  be  sent  back  to  the  referee  who  made  it,  with 
directions  to  decide  all  the  issues.  It  was  probably  sup- 
posed that  he  was  bound  to  state  the  accounts  between  the 
parties,  and  that  until  he  did  so  he  had  not  determined  all 
the  issues.  If  that  view  was  correct,  the  order  substitut- 
ing or  appointing  a  new  referee  should  not  be  reversed, 
merely  on  the  ground  that  no  reason  was  assigned  for  the 
ch;inge,  or  that  it  was  giving  more  than  the  moving  party 
asked  for.  The  referee  first  appointed,  having  made  his  de- 
cision, became  functus  officio,  and  could  not  again  act  with- 
out/ being  set  in  motion  by  the  court;  and  it  was  not, 
therefore,  incompetent  for  the  court  to  appoint  a  new 
referee. 

But  I  am  of  opinion  that  it  was  not  necesary,  and  there- 
fore not  proper,  to  either  send  the  report  back  or  to  appoint 
a  referee  in  the  present  state  of  the  action,  to  take  the  ac- 
count between  the  parties. 

The  assets  of  the  firm,  consisting  of  debts  due,  the  lease 


NEW  YOKE  PRACTICE  REPORTS.        533 

Trufant  agt.  Merrill. 

of  Washington  Hotel,  and  the  good  will  of  the  business, 
were  in  the  possession  or  under  the  control  of  the  defendants, 
and  until  they  were  accounted  for,  or  disposed  of,  could  not 
be  made  available  to  the  plaintiff;  nor  could  the  referee  as- 
certain their  value,  or  give  any  direction  for  their  distribu- 
tion. The  bond  given  by  the  defendants,  in  lieu  of  a  re- 
ceiver, authorized  a  retention  of  the  partnership  property 
only  during  the  pendency  of  the  action.  Upon  adjudging 
the  partnership  dissolved,  the  assets  must  go  to  pay  debts, 
and  the  surplus,  if  any,  to  the  respective  parties.  There- 
fore, it  is  necessary  to  convert  the  assets  into  money,  and 
the  usual  mode  is  to  do  that  through  a  receiver.  Upon  his 
appointment  the  assets  must  go  into  his  possession,  and  the 
conditions  of  the  defendants'  bond  will  be  satisfied. 

In  the  condition  of  this  action,  therefore,  the  referee 
could  not  state  the  accounts ;  and  it  was  proper  to  leave 
that  to  be  done  on  the  coming  in  of  the  receiver's  account, 
showing  the  amount  to  be  distributed. 

Had  the  action  been  tried  by  a  justice  of  the  court,  he 
would,  after  adjudging  the  partnership  dissolved,  have  ap- 
pointed a  receiver,  with  directions  to  dispose  of  the  assets, 
and  report  the  surplus  to  the  court,  to  the  end  that  a  referee 
might  then  state  the  accounts  between  the  parties,  and  the 
court  direct  the  distribution.  Such  a  course  of  proceeding 
would  be  regular.  The  referee,  in  this  case,  has  not  done 
otherwise,  and  the  order  appealed  from  was  premature,  and 
should  not  have  been  made. 

The  order  should  be  reversed,  with  costs  to  the  appellant 
to  abide  the  final  disposition  of  the  subject  of  costs  in  the 
action. 

JONES  and  FREEDMAN,  JJ.,  concurred. 

Order  reversed. 
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COURT  OF  APPEALS. 

CALVIN  DAT  and  others,  appellants  agt.  THOMAS  P.  SAUN- 
DERS. respondent. 

Where  a  party  takes  negotiable  paper  before  its  maturity,  in  payment  of  a  debt 
past  due,  it  constitutes  him  a  holder  for  value. 

Consequently,  where  the  plaintiff  held  four  notes  of  the  maker — two  of  which 
were  not  due  and  two  paat  due,  on  receiving  an  indorsed  note  of  the  same  maker 
iu  payment  for  the  full  amount  of  the  four  notes,  fold,  that  the  evidence  as  to  the 
indorsed  note  being  received  in  payment  of  the  two  notes  past  due,  being  precisely 
the  same  that  it  was  in  regard  to  the  notes  not  due,  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  indorsed  note — the  note  in  suit — being  the  amount 
of  the  four  notes. 

January  Term,  1867. 

APPEAL  from  a  judgment  of  the  supreme  court,  at  gen- 
eral term,  affirming  a  judgment  at  special  term,  upon  a 
verdict  rendered  for  plaintiff  for  part  of  his  claim  upon  a 
promissory  note. 

POMEROT  and  SOUTHWORTH,  for  appellants. 
BROWN  and  BEACH,  for  respondent. 

DA  VIES,  Ch.  J.  On  the  2d  of  November,  1859,  the  plain- 
tiffs were  the  owners  and  holders  of  four  promissory  notes 
made  by  one  J.  H.  Whipple.  The  whole  amount  due 
thereon  for  principal,  interest,  and  protest  fees,  was  on  that 
day  SI, 031. 25.  Two  of  the  notes  were  over  due,  upon 
which  suits  had  been  commenced  by  the  plaintiffs  against 
Whipple,  and  on  the  said  2d  of  November,  plaintiffs  agreed 
to  accept  Whipple's  note  for  the  amount  of  said  four  notes, 
at  forty-five  days,  to  be  indorsed  by  the  defendant  Saunders. 
On  the  22d  of  November,  1859,  plaintiff's  attorney  received 
the  note  in  suit  indorsed  by  Saunders,  delivered  up  to 
Whipple  his  four  notes,  and  Whipple  paid  said  attorney's 
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costs  incurred  in  the  two  suits,  on  the  two  over  due  notes 
of  Whipple,  amounting  to  the  sum  of  $24.92,  and  gave  a 
receipt  therefor  in  these  words :  u  Received  payment  Nov- 
ember 22,  1859,  and  suit  discontinued."  Saunders  indorse- 
ment had  been  obtained  in  blank,  and  to  be  used  for  a  dif- 
ferent and  another  purpose.  On  the  trial,  the  court  held 
that  the  plaintiffs  were  only  entitled  to  recover  to  the  extent 
of  the  amount  of  the  two  notes  of  Whipple,  not  due,  at 
the  time  of  the  delivery  of  the  note  in  suit  to  them,  and  that 
said  plaintiffs  were  not  bonafide  holders  of  the  note  in  suit, 
for  the  value  or  amount  of  the  two  notes  of  Whipple,  which 
were  over  due.  The  plaintiffs  had  a  verdict  for  the  amount 
of  said  two  notes  not  due,  amounting  to  $239.65,  which 
judgment  on  appeal  to  the  general  term  was  affirmed,  and 
the  plaintiffs  now  appeal  to  this  court. 

The  supreme  court  was  clearly  correct  in  holding  that 
the  plaintiffs  were  entitled  to  recover  against  this  defendant 
upon  the  note  in  suit,  to  the  extent  that  they  \verebonafide 
holders  thereof. 

In  Van  Duzer  agt.  Howe,  (21  N.  Y.,  531)  this  court  de- 
cided that  a  party  who  entrusts  another  with  his  acceptance 
in  blank  is  responsible  to  a  bona  fide  holder,  although  the 
blank  be  filled  with  a  sum  exceeding  that  fixed  as  a  limit  by 
the  acceptor.  But  the  court  erred  in  holding  that  the 
plaintiffs  were  not  bona  fide  holders  of  the  two  notes,  over 
due,  for  the  payment  of  which,  the  note  in  suit  was  equally 
received,  as  for  the  two  notes  not  then  due.  The  facts  are 
indisputable  that  the  note  in  suit  was  transferred  in  pay- 
ment of 'the  four  notes  of  Whipple  then  held  by  plaintiffs. 
The  facts  in  this  case  are  not  distinguishable  from  those 
presented  in  Brown  agt.  Leavitt,  (31  N.  Y.,  113).  It  was 
then  stated,  that  the  note  in  suit  in  that  case  was  indorsed 
and  delivered  by  persons  composing  the  firm  of  Zebley  & 
Co.  to  the  plaintiff  's  testator,  before  it  fell  due,  in  payment, 
so  far  as  it  went,  of  a  larger  note  then  held  by  the  testator 
and  over  due.  It  was  received  with  other  notes,  and  a  bal- 
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ance  in  cash  as  such  payment  of  the  larger  note,  delivered 
up  to  Zebley  &  Co.  We  then  said:  "  In  this  state  it  is 
settled  by  abundant  authority  that  this  transaction  consti- 
tuted the  plaintiff's  testator  a  holder  for  value  of  the  note 
in  question.  A  further  discussion  of  the  question  might 
lead  to  a  suspicion,  that  the  law  was  in  doubt  on  the 
point," 

The  judgment  should  be  modified  by  increasing  the 
amount  of  the  verdict  from  $239.65  to  the  amount  due  up- 
on the  four  notes,  at  the  date  of  the  verdict,  and  that 
judgment  for  that  sum  and  interest  thereon  be  affirmed, 
with  costs. 

If  the  parties  cannot  agree  upon  such  amount,  then  the 
supreme  court  is  directed  to  ascertain  the  same,  and  render 
judgment  for  the  plaintiffs,  with  costs,  accordingly. 

GROVEJR,  J.  The  exception  taken  by  plaintiff's  counsel, 
upon  the  trial  to  the  charge  of  the  judge  as  given,  and  to 
the  refusal  to  charge  as  requested,  present  the  only  real 
question  in  the  case.  That  question  is  whether  a  party 
taking  negotiable  paper  before  maturity,  in  payment  of  a 
debt  past  due,  constitutes  a  holding  for  value.  This  precise 
question  was  decided  affirmatively  in  Brown  agt.  Leavitt, 
(31  N.  Y.,  113),  by  this  court.  In  Young  agt.  Lee  (2  Kern., 
551),  the  like  rule  was  applied  when  the  debt  for  which 
the  note  was  taken  had  not  become  due.  It  is  manifest 
that  there  is  no  distinction  in  principle  between  a  case 
when  the  debt  is  due  and  when  not  due.  These  cases  should 
put  an  end  to  the  question  in  this  state.  The  counsel  for 
the  respondent  insists  that  the  rule  cannot  apply  to  a  case 
when  the  debt  is  due,  for  the  reason  that  a  new  promise  by 
a  debtor  does  not  satisfy  or  extinguish  an  existing  debt. 
He  overlooks  the  reason  for  the  latter  rule,  that  is,  that 
such  new  promise  is  no  consideration  for  an  agreement  to 
discharge  the  debt.  It  is  nothing  more  than  promising  to 
do  what  the  debtor  is  already  bound  to  do. 

In  the  present  case  there  was  a  consideration,  viz :  the 
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additional  security  of  the  defendant's  indorsement.  The 
evidence  in  the  present  case  proved  that  the  note  in  suit 
was  taken  in  payment  of  the  four  notes  given  up.  The 
court  so  held  as  to  the  two  small  notes  not  due.  The  evi- 
dence as  to  the  note  in  suit  being  received  in  payment  of 
the  notes  past  due  was  precisely  the  same  that  it  was  in 
regard  to  the  notes  not  due,  and  the  judge  should  have  gone 
further,  and  upon  the  evidence,  directed  a  verdict  for  the 
plaintiffs  for  the  amount  of  the  note  in  suit,  that  being  the 
amount  of  the  four  notes  for  which  it  was  given. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

Reversed. 


DIGEST 


OF 


THE     DECISION'S 


CONTAINED  IN  THE  FOLLOWING  REPORTS : 


37  Hoivard? s  Pr.  R. ;  51  and  52  Harbour's  E. ;  5  Abbott, 
N.  S.;  and  38  and  39  N.  Y.  E. 


ABATEMENT. 

1.  An  action  in  the  nature  of  replevin, 
brought  by  an  assignee  tor  the  benefit 
of  creditors,  to  recover  damages  from 
a  sheriff',  for  the  tortions  taking  of  as- 
seta,  does  not  abate  by  the  death  of  the 
plaintiff.  The  cause  of  action  survives 
by  virtue  of  2  Rev.  Stat..  447.  (Emer- 
ton  agt.  Bleakiey,  5  Abb. ' N.  S.,  350.) 

ACTION. 

1.  Since  the  Code,  the   action  formerly 
styled  indebitatut  axsumpsit,  lies  to  re- 
cover back  money  obtained  or  paid  by 
actionable  deceit,  or  false  and  fraudulent 
representations.  (Butler  agt.  Livei-more. 
5'2  Barb.  570.; 

2.  And    it    fff.nu,    not-withstanding    this 
remedy   at   law,  the  defrauded   party 
may  resort  to  a  court  of  equity  and  re- 
cover his  money  back.     (Id.) 

3.  An  action  cannot  be  maintained,  either 


at  law  or  in  equity,  against  parties  as 
sellers  of  stock,  to  recover  back  the 
price  paid  by  the  plaintiffs  therefor,  as 
stock  of  the  defendants,  for  their  use, 
on  the  ground  of  false  and  fradulent 
representations  alleged  to  have  been 
made  by  the  defendants ;  where  it 
appears  that  when  the  plaintiffs  agreed 
to  take  the  stock,  they  knew,  or,  at 
least,  supposed  and  believed,  they  were 
dealing  with  the  defendants  as  the 
atrents  of  third  parties  to  obtain  tub- 
scriptionx  for  stock  in  a  new  company, 
and  did  not  suppose  they  were  pur- 
cka.nng,  or  agreeing  to  purchase,  stock 
of  the  defendants,  but  supposed  they 
were  paying  the  money  to  them  for 
the  use  of  their  principals;  and  it  also 
appears  that  where  the  defendants 
were,  in  fact,  such  agents,  and  the 
plaintiff's  money  was  paid  to,  and  re- 
ceived by  them,  not  as  sellers  of  the 
shares,  but  as  subscription  agents,  for 
the  use  and  benefit  of  their  principals; 
and  had  been  paid  over  to  the  latter, 
before  suit  brought,  without  notice  or 
objection.  (Id.) 
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4.  Such  an  action  must  be  regarded  as  an 
action  on  conn-act,  and  not  as  an  action 
for  a  tort.     It  must  be  deemed  an  action 
to  recover  back  tbe  money  paid,  as  so 
much  money  had  and  received  by  the 
defendants  to  and   for  the  use  of  the 
plaintiffs,  with  interest,  and  not  an  ac- 
tion to  recover  damages  for  the  alleged 
false  and  fraudulent  representations,  or 
for  deceit.     (Id.) 

5.  And  should  it  be  sent  to  the  circuit  for 
trial,  it  could  not  be  tried  there  as  an 
action  to  recover  damages  for  obtaining 
the  plaintiffs  money  for  the  use  of  the 
defendant's  principals,  or  of  the  corpo- 
ration, by  means  of  the  alleged   false 
and  fraudulent  representations.   And  as 
the  court,  cannot,  on  a  trial  at  special  i 
term,  without  a  jury,  render  a  judg- ' 
ment  against  the  agents  for  the  money 
•which  they  received  of  the  plaintiffs, 
they  having  paid  it  over  to  their  prin- 
cipals, the  complaint  will  be  dismissed. 
(Id.) 

6.  Remedies  by,  to  be  according  to  the 
course  of  the  common  law,  and  retro- 
active legislation  requiring  a  cause  of 
action  to  be  submitted  to  a  tribunal  not 
proceeding  according  to  the  course  of 
the   common   law   is   unconstitutional. 
(In  re  Towmend,  39  N.   Y.  R.,  171.; 
See  same  principle,  in  Hurst  agt.  Litch- 
field,  id.  377. 

7.  An  enemy  adhering  to  an  organized 
force  at  war  with  the  government  of 
the  United  States  is  incapacitated  from 
maintaining  an  action  in  the  civil  courts 
of  this   State.     Open  organized  rebel- 
lion is  war,  and  must  be  opposed  and 
encountered  like  any  other  war.  with 
the  same  precautions,  operations,  and 
avoidance  of  obstacles.    Sanderson  agt. 
Morgan.     (  39  N.  Y.  R.  231.) 

ADMIRALTY. 

1.  By  the  act  of    Congress  of    July  29, 
1850,  a  mortgage  of  a  -vessel,  which  is  re- 
corded in  the  collectors  office  at  the  home 
port — that  is,   the   port  where  the  ow- 
ner resides,  in  pursuance  of  the  provis- 
ions of  the  act,   takes  effect  by  its  own 
force,  and   irrespective  of    the  tiling  of 
the  mortgage   in  the  county  clerk  s  of- 
fice, and  has  preference  over  any  sub- 
sequent     purchaser      or      mortgagee. 
(  White's  Sank  of  Buffalo  agt.   Robert 
Smith,,  ante,  1(58. ) 

2.  The  cases    of   Potter   a^t.    IrM,    (10 
Gtat/,   414)  and    Ckadwick  agt.  Baker, 
f54  Maine  R.,  9)   holding  that  in  order 
to  protect  the  title  of  the   purchaser  or 
mortgagee  of  a  vessel,  under  that  act,  it 
ia  necessary  to   record  the  bill  of  sale 
or  mortgage  iu  the  office  of  the  collector 


of  customs  at  the  port  of  the  last  reg- 
istry or  enrollment,  th  nigh  not  the  home 
port  of  the  vessel,  overrated.  (Id.) 

Congress  having  created,  as  it  were, 
this  species  of  property,  (ships  and  ves- 
sels) and  conferred  upon  itits  chief  value 
under  the  power  given  in  the  constitu- 
tion to  regulate  commerce,  there  can  be 
no  good  reason  for  entertaining  any 
serious  doubt,  but  it  has  the  power  to 
pass  a  recording  act  to  protect  the  rights 
and  title  of  all  persons  dealing  iu  such 
property.  (Id.) 

,  Where  two  steam  vessels  are  crossing 
each  others  courses — one  having  the 
other  on  her  starboard  side,  being  in 
plain  sight  of  each  other,  in  an  open 
river  at  midday,  in  clear  weather  and  no 
other  vessels  moving  near  them  to  affect 
in  anv  way  their  action,  it  is  the  duty  of 
the  vessel  standing  on  the  starboard  side 
to  keep  on  her  course,  and  the  dutv  of  the 
other  to  avoid  her.  (Scliuyler  agt. 
Steamer  Corsica,  ante,  26:2.) 

.  The  master  of  a  vessel,  has  no  lien  on 
the  freight  nor  on  the  vessel  for  his 
wages.  The  maxim  that  "freight  is  the 
mother  of  wages,"  has  no  relevancy  or 
application  whatever  to  the  contract  of 
a  master  for  his  compensation,  as  such. 
His  contract  is  to  be  governed  by  its 
terms,  and  by  the  same  rules  which  are 
applied  to  the  construction  of  other  con- 
tracts. (Jenkins  agt.  WUeeler.  ante. 
458.) 

.  Where  the  master  agreed  with  the 
owner  to  take  charge  of  the  vessel  then 
Iving  at  the  port  of  New  York,  for  her 
then  present  voyage  to  Australia  and 
return  to  New  York,  according  to  in- 
structions received,  and  the  owner 
agreed  to  pay  him  $150,  for  each  and 
every  mouth  of  said  period  dining  said 
outward  and  return  voyage — and  du- 
ring the  voyage  the  vessel  put  into  the 
port  of  Bafiia,  South  America,  for  wa- 
ter, and  again  put  into  Cape  Town  on 
the  coast  of  Africa,  for  water  and  fresh 
provisions  ;  after  leaving  Cape  Town, 
she  encountered  heavy  winds  and  lost 
her  rudder — leaked  badly,  when  she 
was  run  into  Port  Louis  on  the  Island 
of  Mauritius,  where  she  was  aban- 
doned to  the  underwriters,  and  the 
voyage  abandoned : 

,  Held,  no  fault,  being  established  against 
the  master,  that  he  was  entitled  to  re- 
cover wages  for  the  period  during 
which  he  performed  the  service  as  mas- 
ter, to  wit:  from  the  time  of  the  in- 
ception of  the  voyage,  on  the  8th  of 
February,  1853.  to  the  date  of  its  aban- 
donment and  breaking  upon  the  8th  of 
September,  1853.*  (Id.) 
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8.  A   proceeding;  against  a  steamer  by- 
name,   authorized    by   laws   of   186-J, 
chapter  482,   is   a  proceeding   in   the 
nature,  and  with  all  the  incidents,  of 
a  suit  in  admiralty      (Bird  agt.  Steam- 
boat Josephine.     39  JY.  Y.  Ji.  19.) 

9.  The    District    Courts  of  the   United 
States   are,    by   the    Constitution   and 
laws  thereof,    vested   with   exclusive 
original  cognizance  in  all  cases  involv 
ing  admiralty  and   maritime   jurisdic- 
tion.    (Id.) 

10.  State  laws  conferring  jurisdiction  in 
such    cases  upon  state   courts,   are  in 
conflict  with  the  constitution  and  laws 
of  the  United  States,  and  void.     (Id.) 

ADVERSE   POSSESSION. 

1.  A  conveyance  is  not  to  be  held  void 
(under  our  statute  declaring  a  deed  of 
land  held  in  adverse  possession  vr>i.l) 
on  mere  proof,  that,  at  the  time  of  such 
conveyance,  the  lands  were  in  the  pos- 
session of  the  defendant.  (Stevens  agt. 
Hauter.  39  N.  Y.  Ji.  302.) 

3.  It  seems,  that  a  conveyance  by  an 
assignee  in  bankruptcy,  under  the  laws 
of  the  United  Slates,  made  in  pursuance 
of  a  sale  by  order  of  court,  would  not 
be  void  by  force  of  our  statute,  even  if 
the  land  was  held  in  adverse  posses- 
sion. (Id.) 

3.  The  act  of  congress,  limiting  the  assig- 
nee in  bankruptcy  to  two  years  within 
which  to  bring  actions,  has  no  applica- 
tion to  a  cause  of  action  arising  in  his 
own  favor  for  injury  to  property,  or  a 
disseizin  of  lands  vested  m  him  by  the 
proceedings.     (Id.) 

4.  A  mere  tort  feasor  cannot,  in  nn  action 
against  him  by  such   assignee  or  his 
grantee,  impeach  the  title  of  the  assig- 
nee by  proof  of  irregularity  in  the  pro- 
ceedings in  bankruptcy,  or  in  the  order 
of  sale.     (Id.) 


AGREEMENT. 

1.  In  an  action  for  the  breach,  by  the 
defendant,  of  an  agreement  to  let  a 
farm  to  the  plaintiff  for  three  years, 
each  (>artv  to  furnish  part  of  the  stock, 
seeds,  tools,  etc.,  the  plaintiff  to  occupy 
and  work  the  farm,  and  have  certain 
specified  supplies  for  his  family,  and  all 
proceeds  to  lie  divided  eqna'lly;  the 
plaintiff  is  entitled  to  recover,  as  dam- 
ages, the  value  of  his  contract,  t.  <•., 
•what  such  a  privilege  of  occupying  and 
•working  the  farm,  subject  to  the  con- 
ditions of  the  agreement-  and  under  all 


the  contingencies  which  are  liable  to 
affect  the  result,  is  worth.  (Taylor 
agt.  Bradley.  39  N.  Y.  R.  129.) 

2.  And  such  damages  may  be  recovered 
immediately  upon   the  "refusal   of  the 
defendant  to   perform   the  agreement. 
(Id.) 

3.  By  parol,  within  the  statute  of  frauds, 
ratified  by  subsequent  partial  payments. 
(Busell  agt.  Ualcom.    39  IV.  Y.  'it.  375.) 

4.  A  stipulation  in  a  written  contract  for 
building,  &c.,  that,  "  in  case  any  ques- 
tion arises  under  such  contract  in  rela- 
tion to  the  work,  both  as  to  value  of 
work  added  or  deducted,  the  same  shall 
be   adjusted   by   the   architect,"  is  not 
binding,  being  against  the  policy  of  the 
common  law,  and  having  a  tendency 
to  exclude  the  jurisdiction  of  the  courts 
provided  with  ampler  means  to  enter- 
tain  and   decide    legal    controversies. 
(  Hurst  agt.  Litchfitld.      39  N.  Y.  Ji. 
377.) 

5.  Where   a   special   contract   has  been 
fully  performed,  and  nothing  remains 
to  b'e  done  but  to  pay  the  money  there- 
on, a  complaint  founded  on  the  common 
counts,  as  quantum  meruit,  tfcc.,  is  suf- 
ficient,    (id.) 

ALIENS. 


1.  Naturalization,  by  virtue  of  the  laws 
of  the  United  States,  has  no  retroactive 
operation  to  vest  or  confirm  in  the  sub- 
ject the  title  to  lands  which,  by  reason 
of  his  alienage,  he  could  not  inherit  at 
the  time  of  the  death  of  the  ancestor. 
(Z/ewevagt.  Brooklyn  Benevolent  Society. 
397Vr/r.  B.  333. 

2.  The  statute  passed  April  10,  1813.  sec- 
tion one.  authorizing  a  naturalized  citi- 
zen, to   whom   lands  would  have  de- 
scended if  he  had  been  a  citizen  at  the 
time  of  the  death  of  the  person    last 
seized,  to  continue  to  hold  the  same  in 
like  manner  as  if  he  hnd  been  a  citizen 
at  the  time  of  such  descent  cast,  applied 
only  to  those  who  were  then  natural- 
ized citizens.     (Id.) 

3.  An  alien  may  take  land  by  grant,  and 
hold  it  at  the  will  of  the  stute.     (Lar- 
reau  agt.  Davignon,  6  Abb.  A*.  S.,  3(J7.) 

4.  The  state  cannot  enter  upon  his  pos- 
session until  the   alienism    and  escheat 
have  been  judicially  established.    (Id.) 

5.  By  the  common  law,  land*  held  by  an 
alien  on  his   death    vest    in    the   state. 
Otherwise,  when  a  citizen  holding  lauds 
liable  to  escheat  dies.     (Id.) 

C.  The  statutes  enabling  certain  aliens  to 
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hold  lands  apply  to  descents  from  those 
only  who  are  resident  aliens  at  the 
time  of  their  death  ;  and  therefore  they 
confer  the  right  of  dower  on  the  alien, 
widow  of  an  alien,  purchaser,  and  de- 
ny it  to  the  alien  widow  of  the  native 
born  and  naturalized  citizen.  Thev  au- 
thorize resident  aliens  to  transmit  lands 
to  alien  heirs,  and  deny  it  to  the  citi- 
zen. (Id.} 

AMENDMENT. 

1.  It  is  not  in  "  furtherance  of  justice," 
to  allow  a  party,  who  has  omitted  to 
plead  the  statute  of  limitations  in  bar 
to  a  counter-claim,  to  serve  a  reply  as 
an  amended  pleading,  in  order  to  avail 
himself  of  the    statute.     Clinton  agt. 
Eddy,  ante,  23.) 

2.  When  a  party  omits  to  plead  the  stat 
ute   of  limitations,   and  goes   to  trial 
without  doing  so,although    the  claim 
proved  against  him  is  clearly  barred  on 
its  face,  he  will  be  deemed  as  having 
elected  to  stand  upon  the  other  defen- 
ses which  be  made  to  the  demand  on 
the  trial,  and   will  not  be  allowed  to 
abjure  such  election.    (Id.) 

3.  Such  an  amendment  after  judgment 
does  not  come  within  the  terms  of  ei- 
ther 6173  or  $174  of  the   Code,   and 
would  be  a  stretch  of  the  power  there- 
in conferred  upon  the  court.    (Id.) 

4.  Except  in  the  single  instance  of  a  mis- 
joinder  of  causes  of  action,  the  oppor- 
tunity of  amendment  of  the  complaint, 
in  the  contingency  of  a  successful  de- 
murrer to  it,  is  left  absolutely  to  the  dis- 
cretion of  the  court,  to  be  exercised  in 
conformity  to  the  rules  of  the  former 
practice  and  in  furtherance  of  justice. 
(Lowry  agt.  Inman,  ante,  286.; 

5.  It  would  not  be  in  furtherance  of  jus- 
tice, to  allow  an  amendment  of  the  com- 
plaint, with  no  other  view  than  that 
the   plaintiffs  might    have  the    privi- 
lege of  looking  about  to  see  if  they 
could  not  discover  some  means  of  rein- 
forcing their  case.     ( Id.) 

6.  In  an  action  on  a  promissory  note,  an 
amendment  of  the  complaint  was  al- 
lowed by  inserting  therein  a  count  for 
goods  sold  and  delivered,  which  formed 
the  consideration   of  the  note :    Held, 
that,  as  the  amendment  was  in  further- 
ance of  justice,   and   did  not  change, 
substantially,  the  claim  of  the  plaintiff, 
•which  was  an  existing  indebtedness  for 
property  sold  and  delivered,  and  it  only 
operated  to  conform  the  pleading  to  a 
state  of  facts  which  the  evidence  had 
already  disclosed  might  possibly  exist, 
it  was  clearly  authorized.  E.  D.  SMITH, 


J.,  dissented.     ( Vibbard  agt.  Roderick, 
51  Barb.,  616.) 

7.  In  an  action  to  recover  specific  perso- 
nal property,  the  jury  found  for  the 
plaintiff  as  to  the  one  part,  and  for  the 
defendant  as  to  the  other,  designating 
the  articles  geuerically,  without  speci- 
fying them  in  detail.—  Held,  that  it  was 
competent  for  the  conrt  to  render  the 
verdict  certain  by  directing  an  amend' 
ment  of  the  complaint,  inserting  there- 
in a  list  of  each  class  of  articles  inten- 
ded by  the  generic  designation  of  the 
verdict.  (Emerson  agt.  BUakley,  5  Abb, 
W.  S.,  350.) 

ANSWER. 

1.  It  seems,  that  section  152  of  the  code 
of  procedure,  —  providing  that  sham 
and  irrelevant  answers  may  be  stricken 
out, — does  not  authorize  the  striking 
out  the  whole  or  part  of  an  answer  as 
redundant.  The  first  clause  of  section. 
160  of  the  Code, — under  which  irrele- 
vant or  redundant  matter  in  the  plea- 
ding may  be  stricken  out, — does  not  au 
thorize  an  entire  answer  or  an  entire  de- 
fense to  be  stricken  out  as  irrelevant  or 
redundant.  (Fasnacht  agt.  Stehn,  5  Abb. 
N.  S.,  338.) 

2.  In  an  action  on  a  foreign  judgment, 
matters  of  defense  alleging  fraud  in  the 
obtaining  of  that  judgment,  even  if  con- 
ceded to  be  frivolous,  cannot  be  held  ir- 
relevant, so  as  to  be  stricken  out  under 
section  152  of  the  Code.    (Id.) 

3.  The  fact  that  a  plaintiff  moves  fora 
judgment,  instead  of  moving  to  strike 
out  a  false   answer, is  no  objection   to 
granting  the   former,   as   the  right  to 
judgment  follows  the  striking  out  of  a 
false  answer.    (Kreitz  agt.  Frost,  5  Abb. 
N.  S.,  277J 

4.  The  denial  of  a  motion   to  strike  out 
an  answer  as  frivolous  does  not  prevent 
a  motion  to  strike  it  out  as  sham.    (/</.) 

APPEAL. 

1.  In  an  action  of  claim  and^  delivery  of 
personal  property,  where  judgment  is 
rendered  for  the  plaintiff,  that  he  recov- 
er the  possession  of  said  property  or  a 
certain  sum  being  the  value  thereof,  in 
case  a  delivery  cannot  be  had,  with  costs 
&c.:  On  appeal  from  such  judgment 
to  the  court  of  appeals,  in  order  to  stay 
the  proceedings  pending  the  appeal,  the 
defendant  must  give  an  undertaking  not 
only  under  sections  334  and  335  but, 
also  under  section  336  of  the  Code. 
(Elliott  agt.  Hud-land,  ante,  71.) 
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2.  Where  after  verdict  a  motion  for  a  new 
trial  on  exceptions  is  ordered   to   be 
heard  at   the  general  term,  in  the  first 
instance,  the  case  cannot  be  reviewed 
on   the   question   that  the    verdict    is 
against  the  weight  of  evidence.     (Hoxie 
agt.  Greene,  ante,  97.) 

3.  Where  a  disputed  question  as  to  an 

Xeement  by  the  defendant  to  allow 
intiff  to  saw  a  certain  quantity  of 
wood  on  the  farm  of  the  defendant 
for  about  two  months  after  the  lease 
from  the  defendant  to  the  plaintiff  of 
said  premises,  was  surrendered  and  gi. 
ven  up,  having  been  fairly  submitted 
to  the  jury,  on  a  trial  in  the  county 
court,  on  appeal  from  a  justices'  court, 
and  they  having  found  in  favor  of  the 
plaintiff,  their  finding  is  conclusive,  on 
appeal  to  this  court.  Such  an  agree- 
ment being  based  upon  a  good  consid 
eration  is  valid  by  parol.  (Balja  agt. 
Haw  ley.  ante,  ISO.) 

4.  An  objection  taken  by  defendant  on 
the  trial  in  the  justices'  court,  that  plain- 
tiff, by  his  own  showing,  had  brought 
title  to  land  in  question,  which  was  dis 
puted  by  defendant,  is  an  intermediate 
objection,  arising  during  the  trial  out 
of  the  evidence   offered  or  introduced, 
and  to  bring  the  same  before  the  county 
court,  it  would  be  necessary  to  show  a 

portion,  if  not  all  of  the  evidence  giv- 
en on  the  part  of  the  plaintiff  to  enable 
the  county  court  to  judge  correctly  as 
to  the  merit*  of  the  objection.  (Id.) 

5.  The  Code  ($  360)  says  the  jnstice  need 
not  return   any  of  the  evidence.      Of 
course  that  section  does  not  contem- 
plate that  the  county  court  shall  hear 
an  issue  of  law  on  parol  evidence  of 
what  took  place  in  the  justice's  court. 
Besides,  the  question  of  title  in  fact,  did 
not  arise  in  this  case.     (Id.) 

6.  A  notice  of  appeal  which   fairly  appri- 
ses the  opposite  party  that  the  damages 
are  excessive,    is  sufficiently   specific 
under  section  371  of  the  Code  to  call 
upon  such    party  to   make   an    otter. 
(Myers  agt.  White,  ante.  393.) 

7.  If  such  party  remains  silent,  he  does 
so  at  his  peril,  and  if  the  verdict  on 
appeal  is  reduced  ten   dollars,  the  ap- 
pellant is  entitled  to  costs.    (Id.) 

'  8.  When  the  grounds  ot  defense  may  be 
clearly  understood  bv  the  answer,  and 
the  parties  go  to  trial  and  actually  try 
the  very  question  on  which  their  rights 
depend,  objections  to  the  answer  on 
account  of  a  defective  statement  of 
facts  will  be  disregarded  on  appeal. 
(Cythe  agt.  LaFontain,  51  Barb.,  186.) 

9.  From  an  order  to  show  cause,  granted 


ex  parte,  returnable  at  a  future  day,  and 
granting  a  temporary  injunction  pend- 
ing the  motion,  no  appeal  will  lie  to  the 
general  term,  until  a  hearing  has  been 
ad  on  •  the    original    order  to  show 
cause,  or  on  a  motion  to  vacate    or 
modify  snch   order.       (Bloodgood  agt. 
Erie  JR.  B.  Co.,  51  Barb.,  273.) 

10.  Where  it  does  not  appear  that  at  the 
trial  the  defendant  insisted  npon  a  juror 
Bitting,  or  took  any  exception  to  his  ex- 
clusion, it  is  too  late  to  raise  an  objec- 
tion, or  take  exception,  npon  appeal. 
(  Voorhees  agt.  Dorr,  51  Barb.,  580.) 

11.  Judgment  affirmed,  with  ten  per  cent, 
damages,   where    appeal    is  evidently 
brought  simply  to  ootain  delay.     (Ma- 
ker agt.  Carman,  38  N.  Y.,  25.) 

12.  Rule  twenty  five  of  this  court  was 
not  intended  to  impose  upon  the  judge 
the  duty  of  actiug  as  counsel  for  the 
party  who  does  not  appear  to  prosecute 
or  defend,  but  to  save  the  parties  acting 
in  good  faith  a  further  opportunity  of 
presenting  a  printed  brief,  and  to  save 
the  court  the  loss  of  time  incident  to 
motions  to  re-open  judgments.  (Id.) 

13.  General  exceptions  to  the  charge  of 
the  judge  are  unavailable  upon  appeal. 
(Paige  agt.  Willett,  38  N.  Y.,  28.) 

14.  A  motion  for  an  order  granting  a  new 
trial,  on  the  ground  of  newly  discov- 
ered evidence,  and  the  like,  is  addressed 
to  the  discretion  of  the  court,  and  is 
not  the  subject  of  appeal  to  this  court. 
(Lawrence  agt.  Ely,  38  N.  Y.,  42.) 

15.  Where  the  questions  of  fact  were  all 
fairly  and  precisely  left  to  the  jury,  and 
the  exceptions  taken   are  clearly  un- 
tenable, the  judgment  should  be  affirm- 
ed with  costs,  and  ten   per  cent,  dam- 
ages.    ( Winfield  agt.  Potter,  38  N.  Y., 
67.) 

16.  Where  pendency  of  a  prior  suit  on 
the  same  cause  of  action  is  alleged  as 
a  defense,  and    proves    unavailing,  it 
seems,  that  relief  cannot  be  obtained 
on  appeal  to  this  court,  but  must  be 
sought  by  motion  in  the  supreme  court, 
which  has  full  power  over  the  judg- 
ment.    (Id.} 

17.  The  findings  of  fact  by  a  referee  are 
not  the  subject  of  review  in  this  court, 
except  where  the  supreme  court  has 
reversed  a  judgment  upon  questions  of 
fact,  and  so  stated  in  their  order ;  it  is, 
in   snch    case,    npon    appeal    brought 
within  the    jurisdiction  of  this  court. 
(Colwell  agt.  Lawrence,  38  N.  Y.,  71.) 

18.  Where  a  specific  finding  by  a  referee 
is  desired,  it  should   be  required   by  a 
request  to  that  effect ;  and,  if  refused 
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remedy  should  he  sou. eh t  in  the  suprem 
court ;"  it  cannot  be  found  in  this  court 
upon   a    general    exception,    that    the 
referee   has    not    found    upon  various 
matters  claimed  to  be  in  issue.     (Id.) 

19.  Under  the  Code,  as  amended  in  1857 
this  court  has  jurisdiction  of  an  action 
originally  commenced  in  a  justice's 
court,  where  the  action  is  discontinued 
because  a  plea  of  tjtle  to  land  is  inter- 
posed. The  decisions  reported  in  6 
Howard.  320.  and  7  Howard,  402  and 
404,  were  made  before  the  amendment 
referred  to,  and  are  now  inapplicable. 
(Flora  agt.  C'arbean,  38  N.  T.,  111.) 

20.  On  an  appeal  upon  exceptions  to  the 
findings  of  fact  in  the  report  of  a  referee, 
the  supreme  court  are  to  inquire  wheth- 
er the  finding  is  against  the  weight  of 
evidence,  and,  if  so,  to  reverse  it;  in  this 
court,  the   question   presented  is  only 
•whether  there  is  any  evidence  to  sustain 
the  finding.  (McC'ale  agl.Brayton.38  J\~. 

Y.,  196) 

21.  Where    an    order    reversing    judg- 
ment,   and    directing  a  new    trial,    is 
made    bv  the  general  term,  upon  ques- 
tions of  both  fact  and  law,  it  is  the  duty 
of  the  court,  under  section  298  of  the 
Code,  upon  an  appeal  from  such  order, 
to  determine  whether  it  was  correctly 
made  on  either  ground.     (Coleman  agt. 
Second  Avenue  R.  R.  Co.,  38  N.  Y., 
201.) 

22.  A  motion  made  upon  the  trial  to  amend 
the  answer  is  addressed  to  the  discre- 
tion of  the  court,  and  its  exercise  can- 
not be   reversed   by  this  court.  (Bick- 
meyer  agt.  Renuen,38  N.  Y.,  206.) 

23.  Where  the  finding  of  a  referee,  upon 
question  of  fact,  is  wholly  without  evi- 
dence, it  can  be  reversed  by  this  court : 
but,  if  the  testimony  ia  conflicting,  and 
the  finding  has  evidence  to  sustain  it,  it 
cannot  bereviewed  here.     (Porter  agt. 
Ruchnan,  38  N.  Y.,  210.) 

24.  The  present  action  was   for  several 
causes  enumerated.       Upon   the   trial, 
evidence  of  a  former  action,  trial  and 
judgment,  for  one  of  these  causes,  wae 
given    without  objection.      It   is  here 
claimed,  that    such  evidence  was  inad 
missibie.  under  the  answer  in  the  pres- 
ent action,  for  the  reason,  that  the  alle- 
gation is,  that  the  whole  of  the  present 
action  is  the  s:ime  as  that  previously 
brought,  when,  in  fact,  that  action  em. 
braced  only  a  portion  of  the  subject 
matter  of  the  present.     Held,  that  the 
objection,  not  having  been  taken  upon 
the  trial  is  not  available  here.  (Draper 
agt.  Stouvenel,  38  iV.  Y.,  219.) 

25.  Whenever  a  question  of  fact  ia  found 


by  a  judge  or  referee,  contrary  to  what 
the  undisputed  evidence  requifes.a  legal 
error  is  committed,  that  may  be  cor- 
rected upon  appeal  by  this  court.  (Id.) 

26.  Where  the  charge  of  the  court 
contains  several  propositions,  as  to 
some  of  which  it  is  unobjectionable, 
an  exception  taken  to  each  and  every 
part  of  the  charge  presents  no  question's 
for  review  on  a  bill  of  exceptions. 
(Caldwell  agt.  Murphy.  1  Kern..  416  • 
Jones  agt.  Osgovd.  2  Se/d.,  223:  Nrtctll 
agt.  Dalys.  33  N.  Y.,  83.)  (Stone  agt. 
The  Western  Transportation  Co.,  38  2V. 
Y.,  240.) 

27.  An   exception    "to   each   and  every 
part"  of  the  report  of  a  referee,  ''both 
as  to  its  findings  of  fact  and  conclusions 
of   law,"   is  too   general   to  authorize 
this  court  to  review  any  question  aris- 
ing upon    such   report.     ( Wheeler  agt. 
Billings,  38  N.  Y.,  263.) 

28.  The    general    term     having    the 
power,    and     it    being    their  duty,  to 
inquire,   whether   the  findings    of    the 
court   below  accorded  with  the  weight 
of    evidence,    and,    if  not,    to  reverse 
them,  that   question   cannot    be  enter 
tained  bv  this  cour.%  where  there  was 
any  evidence  to  sustain  the  findings; 
hence,  where  an  assignment,  for  bene- 
fit of  creditors,  is  found  to  have  been 
made  without  reference  to  a  previous 
transaction,  with  which  it  is  sought  to 
show  a  fraudulent  connection. and  there 
is  evidence  to  support  such  finding,  it 
will  not  be  disturbed  on  appeal  to  this 
court.     (Loescfiick  agt.  Baldwin,  38  N. 
Y.,  326.) 

29.  The  conclusions  of  the  referee  upon 
matters  of  fact  are  binding  upon  this 
court,  if  there  is  any  evidence   to  sns- 
them.      If  there  is  no  competent   evi- 
dence to  sustain  Mich  conclusions,  or  if 
the  undisputed  evidence  establishes  the 
contrary,  it  then  becomes  a  question  of 
law,  and  this  court  is  at  liberty  to  ex- 
amine  it.     (Fellows  agt.   Northrup,  39 
N.  Y.,  117.) 

30.  If  a  motion  for  a  temporary  injunc- 
tion is  denied,  not  on   the  ground  that 
the  plaintiffs  could  ultimately  have  no 
relief,  but  because  a  temporary  inter- 
ference \v;is  not   deemed  advisable  by 
the  court  to  which  the  application  was 
made,  the  court  of  appeals  will  not  re-» 
view  the  discretion  of  that  court  upon 
the  question.     (Uoshrook  agt.  Kingston 
Hoard  of  Education,   5  Abb.,   JV.   <S'., 
399J 

31.  In  order  to  sustain  an  appeal,  the  pa- 
pers should  show  that  the  motion  was 
denied  upon  tbe  ground  that  the  plain 
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tiffs  could  ultimately  have  no  relief. 
(Id.) 

32.  An  order  removing  the  committee  of 
a  lunatic,  mid  appointing  another  per- 
son in  his  stead,  is  a  matter  in  the  dis- 
cretion of  the  court,  and  an  appeal  does 
not  lie  therefrom   to  the  general  terra. 
( Matter  of  Griffin,  5  Abb.,  N.  S.,  96.) 

33.  In  a  creditor's  action,  judgment  was 
rendered  setting  aside  an  assignment  as 
void,  and  directing  the  assignees  to  ac- 
count.     A   referee   was   appointed   to 
take  the  accounting,  and  on   his  report 
coming  in.  an  order  was  entered  upon 
his  report,  requiring  defendants  to  pay 
to  the  receiver  the  sum  certified  against 
them   on   the   accointiug.     No  appeal 
was  taken   from  the  first  judgment  or 
order,  hut  the  defendants  appealed  from 
the  second  one,  made  upon  the  account- 
ing, and  the  supreme  court  at  jjeneral 
term,   on   considering   the   appeal,    re- 
versed both  orders. — Held,  that  on  the 
appeal  to  the  court  of  appeals  the  lat- 
ter court  might  review  trie  question  on 
the  merits  whether  the  defendants  were 
aei-ounfable   for    certain    items    found 
against  them  by  the  referee,  although 
this  was  done  in  pursuance  of  the  or- 
der or  judgment  made  on  the  trial   of 
the  irisues.which  had  not  been  appealed 
from.     (CMnrn  agt.  Murton,  5   Abb., 
N.  S.,  308.) 

34.  In  an  action  of  an  equitable  nature, — e. 
g.,  by  one  member  of  a  partnership  to 
enforce  against  the  other  members,  or 
the  estate  of  a  deceased  member  claims 
growing  out  of  the  partnership  busi- 
ness,— a  referee's  finding  of  the  facts  is 
held  conclusive,  if  there  is  any  evidence 
to  sustain  it.     The  appellate  court  will 
not  inquire  into  the  weitcht  of  the  evi- 
dence.    ( Barker  agt.  White,  5  Abb.,  N. 
S.,  U4.) 

35.  In  such  a  case  the  award  of  costs  is 
in  the  discretion  of  the  referee,  and  the 
appellate   court   will  not  control   that 
discretion,  except,  perhaps,  in  case  of 
its  palpable  abuse.     (Id.) 

30.  The  defendants,  on  appeal,  cannot 
insist  that  a  third  person  was  a  partner 
with  the  plaintiffs  and  interested  in  the 
subject  m, itter  of  the  litigation,  where 
they  did  not  raise  that  issue  by  their 
answer.  (Dodge  agt.  New  York  and 
Washington  6'.  >S'.  Co.,ait,tf.,5'24.) 

37.  It  is  no  ground  of  error,  for  which  a 
judgment  can  be  reversed  on  appeal, 
that  the  court  below, on  motion,  refused 
to  allow  a  witness  to  be  recalled  fur 
tli?  purpose  of  giving  a  new  piece  of 
evidence  claimed  to  have  been  discov 
ered  since  tl<r.  evidence  wot  cloxed,  on  the 
trial,  on  the  preceding  day,  and  of  the 


existence  of  which   the  moving  party 
claimed  to  have  been  ignorant.     (/'/.) 

38.  An  objection  to  the  authority  of  an 
agent,  which  was  not  made  on  the 
trial,  cannot  be  raised  on  the  argument, 
in  this  court.  To  obtain  the  benefit  of 
it  here,  it  is  necessary  that  it  should 
have  been  made  on  the  trial,  so  specifi- 
cally,that  the  party  would  have  known 
what  was  the  defect  he  was  called  up- 
on to  supply.  (  Wolfe  agt.  Security  Fire 
IM.  Co.,MN.  F.,  49.) 

ARBITRATION. 

1.  An  award  <J  arbitrators,  made  with- 
out disagreement,  should  not  be  lightly 
disturbed — certainly  not  without  some 
evidence  of  fraud,  corruption,  partiali- 
ty or  unfairness.     (TarnbulL  agt.  Mar- 
tin, ante,  '20.) 

2.  That  the   arbitrators  received  as  testi- 
mony on  the  plaintiffs  behalf  some  ex 
parte  affidavits  ;  and  that  they  refused 
to  permit  the  defendant,  to  inspect  those 
parts  of  plaintiff's  books  in   respect   to 
which  testimony  was  beiiii^  given,  are 
not   sufficient  grounds    (even  if  not  de- 
nied) to  disturb  the  award.     (Id  ) 

3.  To  entitle  a  defendant  to  insist  upon 
an  award  upon  the  cause  of  action  as  a 
bar,  he  must  allege  it  as  such  in  his  an- 
swer.    It  stands  upon  the  same  footing 
as  a  former  judgment  on  the  same  mat- 
ter in  litigation,  and  must  be  pleaded  to 
be  available.  (Lobdellngt.  Stotpell.  ante, 
88.) 

4.  Under  a  lease  in  which  the  lessor  cov- 
enants to  give  a  renewal  if  the  lessee 
should  serve  a  notice  binding  himself 
to  take  and  accept  it,  the  rate  of  <-ent 
upon  such  renewal  to  be  fixed  by  arbi- 
tration— the  giving  of  such  noti'ce  be- 
comes immaterial  after  the  parties  have 
both  proceeded  to  the  appointment  of 
arbitrators.    (  Viany  agt.  Ferran.  5  Alb. 
JT.S.,  110.) 

5.  In  such  case,  if  the  arbitration  fails,  by 
reason  of  the  arbitrator  chosen  being 
unable  to  complete  the  reference,  and 
the  parties  tailing  to  agree  on  another 
umpire;  the  lessee  may  maintain  an  ac- 
tion of  an  equitable  nature  to  compel 
the  execution  of  a  renewal  lease,  and 
have  a  reference  to  ascertain  what  the 
amount  of  rent  should  be.     (Id.) 


ARREST. 

1.  An  order  of  arrest  for  frand  in  the  pnr- 
chase  of  goods  by  representing  a  bank 
check  drawn  by  a  third  person  to  the 
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order  of  the  defendant  given  by  him  in 
payment  therefor,  to  be  good,  and  that 
it  would  he  paid  on  presentation  at  the 
bank,  cannot  be  sustained  where  it  ap- 
peared that  on  the  day  of  the  purchase 
and  on  the  subsequent  day,  the  draw- 
er of  the  check  had  sufficient  funds  in 
the  bank  for  the  payment  of  said  check, 
but  that  lie  closed  fiis  account  with  the 
bank  on  the  day  previous  to  the  presen- 
tation of  the  check  at  the  bank  in  the 
course  of  regular  bank  exchanges, 
there  being  no  evidence  connecting  the 
defendant  with  the  closing  of  the  bank 
account,  and  no  insolvency  of  the  draw- 
er of  the  check  shown.  (Sleivart  agt. 
Potter,  ante,  68.)  , 

2.  Although  cotemporaneoas  acts  of  fraud 
of  a   similar  character   with   the   one 
charged  in  the  action,  are  undoubtedly 
material   in  actions  of  this   kind,  yet 
they  must  be  proved  as  other  facts  are, 
not  by  hearsay.     (Id.) 

3.  Where  a  person  is  improperly  arrested 
on  an  alleged  criminal  charge  commit- 
ted in    Canada,  and   is  detained  under 
such  arrest  for  the  probable  purpose  of 
compelling    him    to    settle  a   demand 
claimed  to  have  been  fraudulently  made 
in  Canada,  and  such  purpose  proving 
ineffectual,  an  order  of  arrest  in  a  civil 
action  is  obtained  and  he  is  arrested  un- 
der it :  Held  a  clear  abuse  of  the  process 
of  the  law,  which  cannot  be  sanctioned 
by  the  court.     Order  of  arrest  set  aside 
with  costs.     (  Benninglwff  agt.  Oswell, 
ante,  235.) 

4.  The  official  character  of  an  individual 
as  sheriff  in  another  State,  and  a  bench 
warrant  issued  to  him  as  such  sheriff' 
upon  an  indictment  found  in  that  State 
will   not  authorize  him  to  arrest  the 
person  named  therein  within  this  State 
and  carry  him  beyond  its  boundaries. 
In  respect  to  tkose  acts  he   is  to  be 
treated  as  a  private  person  acting  with- 
out   legal    process.     { Mandeviile    agt. 
Guernsey.    51  Barb.  99,) 

5.  An  arrest  of  a  person  within  this  State 
by  a  private  individual,  without  war- 
rant, made  for  the  purpose  of  forcibly 
abducting  the  arrested  person  from  the 
State,  and    followed   immediately   by 
such    abduction,    cannot    be  justified. 
Such  seizure  and  abduction,  of  them- 
selves, constitute  a  criminal  offense  of 
high  grade,   both  at  common  law  and 
by  statute.    ( Id.) 

6.  One  who  has  arrested  another  without 
process,  or  on  void  process,  wrongfully, 
cannot  detain   him  on   valid   process, 
until  he  has  first  restored  such  party  to 
the  condition  he  waa  in  at  the  time  of 
hib  arrest,  at  leaat  to  his  liberty.    The 


law  will  not  permit  him  to  perpetrate 
a  wrong  for  the  purpose  of  executing 
process,  nor  to  n*e  process  for  the  pur- 
pose of  continuing  an  imprisonment 
commenced  without  authority  and  by 
his  wrongful  act.  (  Per  J.  C.  SMITH, 
J.)  (Id.) 

7.  A  criminal  warrant  should  contain  H 
command,  or  a  requirement  in  the  na- 
ture thereof,  to  the  person  to  whom  the 
warrant  is  directed,  to  make  the  arrest. 
A  mere  authority,  in  the  nature  of  a 
license  or  permission  to  make  the  arrest 
would   not  be  a  warrant,   within  the 
statute,  or  at  common  law.  (Abbott  agt. 
Booth.     51  Barb.  546.) 

8.  But  where  the  warrant  is  directed,  in 
the  body  thereof,  '•  to  the  sheriff  or  any 
constable  of  the  county,"  in  which  the 
magistrate  resides,  an  authority  cannot 
be  conferred  on  a  person  who  is  not  an 
officer,  to  execute  the  same,  by  an  in- 
dorsement on  the  back  thereof,  signed 
by  the  justice,  "authorizing  and  em- 
powering" such  person  to   arrest   the 
defendant   and   bring   him    before  the 
justice.     Such  an  indorsement  is  not  a 
direction  to  the  person  named  therein  ; 
and  the  warrant  will  afford  no  justifi- 
cation to  him  for  an  arrest  make  under 
it.     (Id.) 

9.  A  judgment  by  default,  modified  by  an 
order  allowing  the  defendant  to  ans'wer 
and  thus  litigate  plaintiffs  claim,  out 
directing  the  judgment  to  stand  as  se- 
curity for  the  alleged  indebtedness,  is 
not  ''a  final  determination  of  the  rights 
of  the  parties"  as  defined  in  section  'J45 
of  the  Code,  and  hem-e,  is  no  legal  ob- 
stacle to  a  valid  order  of  arrest  under 
section   183  of  the   Code.     (Molt  agt. 
Union  Bank,    38  N.  Y.  R.  18.) 

10.  An  action  for  false  imprisonment  by 
reason  of  commitment  to  jail  under  an 
order  of  arrest  in  the  above  cited  case 
not  sustained.     (Id.) 

11.  Where   the  right  to  an  arrest  flows 
directly  from  the  nature  of  the  cause  of 
action  Itself, — e  g.  in  an  action  for  the 
wrongful  conversion  of  personal  prop- 
erty,— the  court  will  not  try  the  merits 
upon  affidavits,  and  will  not  discharge 
the  order,  unless  defendant  makes  out 
a  clear  cane  of  innocence.     (  Ray.  Ins. 
Co.  agt.  Noble.    5  Abb.,  N.  S.,  51.) 

12.  It  is  no  reason  for  dispensing  with  this 
rule,  that  the  calendar  is  so  crowded 
that  the  case  may  not  be  reached  for  a 
trial  on  the  merits  for  a  long  time ;  and 
that,  meanwhile,  the  defendant,  being 
unable  to  procure  bail,  is  imprisoned. 
In  such  a  case,  the  court  of  common 
pleas  will  advance  the  caune  upon  the 
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calendar,  so  as  to  give  an  early  trial. 
(Id.} 

13,  Property  which  had  heen  conveyed 
by  a  bankrupt  in  fraud   of  creditor* 
prior  lo  the  pa-«sa<re  of  the  bankrupt 
law.  is  to  be  re^nrded  as  vested  in  the 
assignee   in   bankruptcy,  by   force   of 
that  act.  and  by  virtue  of  the  proceed- 
ings thereunder.  ( Goodwin, agt.  Sharkey. 
5  Abb.,  N.S.,M.) 

14.  The  bankrupt,  therefore,  cannot  be 
arrested  in  proceedings  under  the  act 
of  1831,  of  this  stite,    known  as  the 
"Stilwell  Act,"  by  a  creditor  seeking 
to  reach  the  property  of  the  bankrupt. 
(Id.) 

ASSESSMENTS. 

1.  The  provisions  of  the  act  of  April  17, 
1858,  (Laics  of  1858,  ch  388,)  are  only 
intended   to   rtiieve  against  fraud,  or 
leiral   irrctrnlarity,  in  the   proceeding* 
relative  to  an  assessment,  or  the   pro- 
ceedings to  collect  the   same.     (In   the 
matter  of  Lewit,  51  Barb.,  82.) 

2.  The  act  does  not  authorize  any  inquiry 
whether  the  work  has  been  well  done; 
or  wnether  the  contract  has  been  fully 
performed  ;  or  whether   the  materials 
used  are  according  to  the  specifications: 
or  whether   the  common    council  had 
all  the   surveys  and  certificates  of  in- 
spectors, as  required  by  the  ordinances. 
(Id.) 

3.  These   matters  belonged  to  the  com- 
mon council,  as  the  law  was  formerly, 
and  now  to  the  board  of  review;  and 
do     not     come    within    the    purview 
of  this  statute,  except  in  cases  where 
fraud  is  alleged  to  have  been  committ- 
ed.    (Id.) 

4.  It  is  erroneous  for  assessors  to  include 
in  their  assessment  a  charge  for  making 
the  assessment.  (In  the  matter  of  Wood. 
51  Barb.,  275.) 

5.  Although  the  court  does  not,  in  a  pro 
ceeding  under  the  act  of  1858.  (Laws  of 
1858,   ch.   338.J    inquire    whether    the 
work  was  well   done,  or  done  accord- 
ing to  the  contract,  so  far  as  relates  to 
the  material  or  workmanship,  yet  when 
it  appeals  that  the  certificate  was  given 
wilt  a  full    knowledge   that   the  work 
was  not  finished,  it  is  a  violation  of  the 
contract  which  prohibits  the  contractor 
from  receiving  pavment  until  the  whole 
work  is  completed  and  is  unjust  to  the 
owners  who  are   assessed  for  its  pay- 
ment.    (Id.) 

6.  If  an  assessment  is  void  as  to  persons 
whose  property  is  assessed,  their  right 
to   maintain  an  action,  to  restrain  the 


city  from  collecting  it.'is  clear,  not  only 
to  avoid  a  multiplicity  of  suits,  but  also 
to  remove  a  clond  from  their  respective 
titles  created  by  the  lit-n  of  the  assess- 
ment. (Inland  agt.  City  of  Rochester. 
51  Barb.,  414.) 

7.  It  is  the  duty  of  assessors  to  estimate 
the  contingent  1'ability  of  an  insurance 
company  npon  outstanding  policies  of 
insurance  in  force,  by  the  uxnal   rnles 
for  determining  sucn  liability,  and  to 
deduct    the    assessment    so    found,  in 
making  their  assessment  of  the   com- 

rany,    for    the    purpose    of    taxation. 
Tlie  People  agt.  Ftrguson,  38  N.  Y., 

8.  An  action  to  set  aside  an  assessment 
may  be  brought,  where,   in  ca«»e  the 
property  were  sold  to  pay  the  assess- 
ment,   the   purchaser    could    establish 
title  bv  the  record.  (Hatch  agt.  City  of 
Buffalo,  38  N.  F.,  276.) 

9.  Hence,  where  the  statute  enacts,  that 
the  conveyance  shall  recite  certain  pro- 
ceedings, which  shall  be  evidence  that 
the  assessment  is  legally  imposed,  but 
such  recital  does  not  embrace  the  par- 
ticular  npon    which    the    illegality    is 
claimed,  the  record  title  bein«r  good,  an 
action  to  set  aside  the  assessment  will 
die.     (Id.) 

10.  It   is  only  where   the   assessment  is 
void   on   its  face,  or  where  the   proof 
necessary   to   enable  a   party  to  claim 
title  under  it.  will   of  itself,  s'how   that 
the  assessment  is  void,  that  such  action 
will  not  lie.     (Id.) 

11  The  commissioners  appointed  to  esti- 
mate and  assess  damages  and  awards, 
in  the  matter  of  widening  and  improv- 
ing streets  in  the  city  of  New  York, 
have  sole  jurisdiction 'in  making  the 
estimates  of  the  value  of  property  taken 
for  such  improvments,  subject  to  appeal 
to  the  special  term  to  the  supieme 
court,  and  no  other  judge,  jury,  court  or 
referee  has  the  slightest  authority  to 
examine  into  the  matter.  ( Mayor,' itc 
of  City  of  New  York  agt.  Erbe'n,  38  N. 
Y.,  305.) 

12.  Where  an  assessment  npon  property 
is  improperly  or  irregularly  made,  and 
where  a  certificate  of  sale  of  property, 
under  such  assessment,  is  made  prima 
facie  evidence  of  title,  such  certificate 
of  sale  becomes  a  cloud  upon  the  title, 
and  an  action  quia  timet  will  lie  to  re- 
move it.  (Allen  agt.  City  of  Buffalo.  39 
N.  Y.,  386.) 

ASSIGNMENT. 

1.  A  canse  of  action  for  damages  for  pro 
caring  a  sale  of  goods  by  false  repre- 
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eentations,  is  assignable ;  and  the  as- 
signees ma»  sue  thereon  without  join- 
in  IT  the  assignor.  (Johnson  agt.  Bennett, 
5  Abb.  N.  S.,  331.) 


ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

1.  The  act  of  April,  1860,  providing   for 
a  K  ieral    amtvjnment  for   Ihf,  !>enefit  of 
creditors,   requires   a  record  of  the   as- 
sisrnment,  in  these  words,  to   wit: 
'•$6.    Every   conveyance    or    assign- 
ment made  by  any  debtor  or  debtors 
under  the   provisions  of  this  act,  shall 
It    recorded    in   the  clerk's  office  of  the 
conntii  in  which  such  debtor  or  debtors 
resided  at  the  date  thereof;    and  every 
inventory  of  the  property  of  such  debt- 
or or  debtors  made  under  the  provisions 
of  ihis  act,  shall  be  filed   in  the  same 
office  where  such  assignment  is  recor- 
ded." 

2.  Held,  that  this  statute  did  not  convey 
construct!  re  notice,  to  any    purchaser  of 
rt'tl  estate  in  thecity  of  New  York,  which 
had  been  previously  conveyed  by  such 
a  general   assignment  and    recorded  in 
the  county  clerk's  office  of  the  city  and 
county  of  New  York  ;  and  where,  the 
pin-chaser  bad  not  received  actual    no- 
tice of   such    recorded,  assignment  or 
information    thereof   sufficient    to   put 
him  on  inquiry,  he  must  be  considered 
a  lioaa  fide   purchaser   without  notice, 
and  capable  of  conveying  and  execu- 
ting a  good  tirle  to  such  real  estate,  free 
from    the    incumbrance  or  couvevanc 
caused    by   such    assignment.     (Simon 
agt.  Kaliske,  antf,,  i249.) 

3.  An   assignment  by  an   insolvent  firm, 
for  the  benefit  of  creditors,  in  pursuance 

of  an  agreement  between  the  debtors 
and  certain  of  the  creditors,  that  the 
latter  shall  be  preferred  in  a  second 
class  to  ihe  extent  of  fifty  cents  on  the 
dollar  of  their  claims,  on  condition 
that  said  preferred  creditors  discharge 
the  firm  from  all  liability  upon  the  bal- 
ance of  their  indebtedness  to  such  cred- 
itors, is  not  void  as  against  creditors 
not  parlies  to  the  agreement,  and  not 
preferred  by  the  assignment.  (S^auld- 
ing  agt.  Stranij,  38  if.  Y..  9.) 

4.  An  assignment  is  not  void,  by  reason 
of  withholding  from  the   assignee  any 
discretion  to  sell  the  trust  property  up- 
on credit.     (Grant  &a\.CIiaitm.an.  38  N. 
Y.,  293.) 

5.  An  assignment  is  not  void,  by  reason 
of  a  conditional  or  contingent  provision 
of  preference,  where  no  unnecessary 
delay  is  intended.     (Id.) 


6.  An  assignment  is  not   void,   by   rea- 
son of  a  provision   in   mere  affirmance 
of  the  legal  obligations  of  the  assiunee. 
Hence,  where  an  item  in  the  schedule 
of  preferences  directed  the  payment  of 
the  amount  found  due  the  <-herin".  &c., 
in  case  certain  attachment  pro'-eediiiL's, 
affecting  a  portion  of  the  goods  assigned, 
should    be    sustained,    held,   that   such 
provision  did  not  render  the  assignment 
invalid.     It  only  directed  the  assignee 
to  do  what  he  would  have  authority  to 
do  without  such  provision.     (Id.) 

7.  In  assignments  for  the  benefit  of  cred- 
itors, it    is  necessary  that  the  assignor 
make  the  acknowledgment  required  by 
the  statute  (Law  1860,  ch.  348),  before 
the  title  will    become  vested  in  the  as- 
signees.    (Hardman  agt.  JBotcen,^  ^Y 
K,  196.) 

8.  Even   though   the   assignment    be   in 
writing,  and  be  delivered  together  with 
the  possession  of  the  assigned  property, 
creditors  of  the   assignor   may    attach 
the   property  in   the   hands  of  the   as- 
signees, prior  to   the   making   of   the 
statutory  acknowledgment.     (Id.) 

9.  Either  member  of  a  partnership  may 
secure  one  of  its  creditors  by  a  transfer 
of  property  ;  and  this  may  be  done  by 
an  assignment  in  the  nature  of  a  mort- 
gage, with    a  trust  to  account  for  and 
repav  the  surplus,  if  any.   (McClelland 
agt.  'Btrnjsen  5  Alb.,  N.  ~S..  ^50  ) 

10.  The   statute  of  1860,  (Lavs  of  I860, 
594,  ch.  348.  §  1J. — providing  that  every 
assignment  of  an  estate  by  a  debtor,  in 
trust  for  creditors,  shall  be  in  writing, 
shall  be  dnlv  acknowledged,   and  the 
certificate  of  acknowledgment  indorsed 
upon  such  assignment,  before  delivery 
thereof  to  the  assignee. — is  not  merely 
an  affirmative  declarative  statute.     It 
introduces  a  new  law  in  regard  to  as- 
signments and  is  peremptory,  requiring 
every  such  assignment,  to    be  duly  ac- 
knowledged and  indorsed  before  deliv 
ery.     The  very  language  of  the  statute 
implies  the    negative    of   the   right   to 
n.ake  an  assignment  in  any  other  way, 
asserting  bv  implication  that  noass!i/n- 
ment  shall  if.de/ivered  without  acknourl- 
nient,  &c.       (Uardman  agt.  Buwen,  5 
Abb.,  JV.  S.,  33;>., 

11.  If  a  debtor,  making  an   assiirnment 
for  benefit  of  creditors,  prefers  his  land- 
lord for  rent  of   his  dwelling,  the  as- 
signment is  void,  if  this  he  done  with 
intent  to  secure  the  occupation  of  the 
dwelling  house  for  the  benefit  of  him- 
self and  family. subsequent  to  thea?sign- 
ment,  without  paving  rent  or  being  lia- 
ble therefor.  (Julias  agt.  farly, 
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12.  Assignees  of  real    property  fir  the 
benefit  of  creditors  are  entitled  to  full 
indemnity  against   their  expenditures. 
Even    though    the    assignment    is   set 
aside  as  void,  find  their  cl.iim  to  have 
purchased  the   property  for  their  own 
benefit  is  also  dec-lured  void,  they  should 
be  protected   on   the  accounting  in  so 
far  as  they  acted   intentional Iv  for  the 
benefit  of  the  trust,  in  good  faith,  and 
without  negligence.  (Culburn  agt.  Mur- 
ton,  5  Abb.  N.  S.,  30K.) 

13.  Payments  for  taking  charge  of  and 
preserving  the  trust  property,  such  as 
for  harvesting  and  saving  grain  crops, 
and  for  the    discharge    of    lieus,   are 
•within"  this  rule.     (Id.) 

14.  If,   upon  the  accounting,  they  insist 
on   the  claim   that  they  purchased  the 
property  in  their  own  right,  they  may 
be  charged  with  the  difference  between 
the  amount  paid  by  them  on  the  pur- 
chase of  the   property,  and  its  actual 
value.     (Id.) 

15.  The  statute  of  I860  (ch.  348)  requires 
the  schedule  to  be  made  by  the  assign- 
or, as  a  necessary  part  of  a  valid  as- 
signment, and   it  is  a  prerequisite  to 
vesting  an  absolute  title  to  the  property 
in    the   assignee      (Jutland  agt.  Ratli.- 
bone,  39  3'.  F.369.) 

16.  The  title  vested  in  the  assignee,  prior 
to  such  schedule  being  made,  is  merely 
inchoate,  and  will  he  good  if  perfected 
by  a  compliance  with  sections  two  and 
three  of  said  act,  within   the  time  lim- 
ited— but  not  otherwise.    (Id.) 

17  When  the  assignor,  having  failed  to 
comply  with  the  conditions  required  by 
sections  two  and  three  of  the  above 
act,  makes  a  new  assignment  in  f/ond 
faith,  and  for  a  valuable  consideration, 
such  new  assignment  will  transfer  a 
good  title  to  the  assignee.  (Id.) 


ATTACHMENT. 

1.  On  a  motion  to  vacate  an,   attachment, 
where  the  whole  evidence,    contained 
in  the  affidavits  on  both  sides,  show  that 
the  plaintiff  could  not  have  known  the 
facts  to  which  he  swore  positively  in 
the  affidavit  on  which  the  warrant  of 
attachment    was    obtained,     therefore 
tlieie  being  no   preponderance   of  evi- 
dence to  sustain  it,  the  attachment  musr. 
be  ditcharyed.       (O'fieilty   agt.  FreeL 
ante,  XT-2.) 

2.  In  this  case,  the  court  considered   that 
there  might  be  evidence  enough    before 
it  to  establish  that  the  defendant  intend 
ed  to  return  control  of  his  property,  as 


long  as  the  indulgence  of  his  creditors 
and  the  law  might  permit ;  that  he  had 
found  or  would  tina  it  difficult  to  meet 
all  his  engagements  as  they  had  become 
or  illicit  become  due;  that  he  had  made 
promises  to  pav  which  he  had  broken, 
and  perhaps  that  he  was  in  a  precari- 
ous situation,  if  pressed  by  his  credi- 
tors. (Id.) 

3.  But  there  was  no  such  evidence  before 
the  court,  of  hurry,  secresy  and  sacri- 
fice in  the  disposition  of  his  property  aa 
to  warrant  the  deduction  that  he  in- 
tended to  withdraw  from  the  grasp  of 
the  law  his  property,  when  his  credi- 
tors are  in  a  position  to  se'ze  it.  Until 
then  he  is  the  owner  and  entitled  to  dis- 
pose of  it  as  he  thinks  proper,  provided 
he  does  not  violate  any  positive  law. 
(«,) 

•1.  Under  the  Code  of  Procedure,  the  only 
requisites  for  the  issuing  of  an  attach- 
ment are  that  the  action  should  be  for 
the  recovery  of  money;  that  the  same 
should  be  on  contract;  that  the  plain- 
tiff should  specify  the  amount  of  the 
claim,  and  the  grounds  of  the  demand; 
and  that  the  defendants  should  be  non- 
resident debtors.  (Lawtun  agt.  Kul, 
51  Barb.,  30.) 

5.  An  allegation,  in  the  affidavit,  that  the 
defendants  have  property  in  this  state, 
is  not  necessarv   to  the  issuing  of  an 
attachment.     (Id.) 

6.  It  is  not  necessary  that  the  affidavit 
should  show  the  issuing  of  the  summons. 
It  is  sufficient  if  the  summons  is  issued, 
when  the  attachment  is  obtained,  and 
if  both  are  delivered  to  the  sheriff  to- 
gether.     (Id.) 

7.  The  objection  that  an   affidavit  was 
sworn  to  before  a  commissioner  in  an- 
other state,    but  that  no  certificate  of 
the  secret arv  of  state  has  been  obtained 
as  required  by  the  statute  of  that  state, 
is   not  fatal."    The   omission    may   be 
amended  and  supplied.     (Id.) 

8.  After    an    attachment,    under    which 
goods  have  been  siezed.  has  been  set 
aside  as  irregular,  it  affords  no  shield 
or  protection  to  the  plaintiffs,  for  such 
taking.     The   moment   it  is  set   aside, 
they  eland  as  though  no  process  had 
eve'r   been    issued,   and    become   tres- 
passers  ab   iuitio.     (I/yea  agt.   Yutet. 
5t>  Barb.  237.) 

9.  Having  taken  the   property   as   tres- 
passers,   they    cannot,    in    an    action 
against  them  for  the  tort,  show   that 
they  subsequently  caused  it  to  be  levied 
upon,  by  virtue  of  a  valid  execution  in 
their  favor.     (Id.) 

10.  An  attachment  issued  as  a  provisional 


550 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


remedy,  under  the  Code  of  Procedure, 
cannot  be  dissolved  as  to  a  part  of  the 
property  merely,  upon  giving  security 
as  to  such  part,  under  sections  240  and 
241  of  the  Code.  An  application  for  a 
discharge,  upon  the  undertakings  spe- 
cified in  those  sections,  must  relate  to 
the  whole  of  the  property  levied  on. 
(Roy.  Ins.  Co.  agt.  .Noble.  5  Alb.  N.  S. 


ATTORNEY. 

1.  Without  a  statement  of  the  case,  what 
seems  to  be  determined  is,  that  an  at- 
torney conducting  various  suits  for  a 
client,  by  commencing  an  action  for  the 
recovery  of  compensation  for  his  ser- 

•  Tices  while  the  causes  are  still  pending, 
and  under  his  direction,  -which  suit  we 
may  suppose  to  be  for  some  cause  dis- 
continued, does  not  thereby  bar  his 
subsequent  right  of  recovery  for  those 
services.  (Porter  agt.  Ruckman.  38 
N.  T.  210.1 

2.  Where  an  attorney  and  counsel  agreed 
with  his  client  to  conduct  an  appeal 
from   the    surrogate    to   the     supreme 
court  and  argue  it  there,  and  thec  lient 
agreed  thus:  ''If  he  succeeds,  and  the 
decision  of  the  surrogate  is   reversed 
by   the  supreme  court,  I   am  to   pay 
him  $1,000,"  in  addition   to  disburse- 
ments, &c. ;  '-and  it  is  understood  that 
in  case  it  should  be  necessary  to  con- 
test the  case  in  the  court  of  appeals, 
said  Hitchings  is  to  have  such  further 
compensation,  for  such  further  services, 
as  limy  be  agreed  upon,"  "and   ij  is 
also  further  agreed  that  I  will  not  settle 
the  case  with  the  other  parties  without 
his  approval,  and,  in  case  of  doing  so, 
am  to  be  immediately  liable  for  his  full 
compensation  as  herein  provided;"  and 
•iK-h  appeal  was  argued,  but  the  decree 
of  I  lie  surrogate  was  affirmed,  and  after- 
wards, by  authority  of  the  client,  an  ap- 
peal was  taken  to  the  court  of  appeals, 
pending  which  appeal  the  client  settled 
the  case   without    the   knowledge   or 
consent  of  hi.,  counsel : 

3.  Htld:  that  theclient  is  not  liable  forthe 
$1.000.     On  failure  to  reverse  the  de- 
cree of  the  surrogate  in  the  supreme 
court,  all    claim  to  tlie  $1.000  was  at 
an  end,  and  the  restriction  of  the  right 
of  the  client  to  settle  no  longer  oper- 
ated.    (Hitckingt  agt.    Van,  Brunt.  38 
N.  Y.,  335.) 

4.  The  appeal  having  been  taken  to  the 
court  of  appeals    by  the   client's  con- 
sent, the  latter  was  liable  for  the  ser- 
vices rendered  therein,     fid.) 


BANKING  CORPORATIONS. 

1.  Where    an    act  of  the    legislature    of 
another  state  incorporating  a  bank  there- 
Si,  provides   that   without  any    action 
against  a   stockholder  thereof,  his  pri- 
vate property  shall  be  bound  by  a  judg- 
ment against  the  bank,  and   subject   to 
execution   upon   such  judgment,  it  im- 
poses  no  personal   liability   whatever 
upon  the   stockholder    which   can   be 
made  the  ground  of  an   action   against 
him  here  or  elsewhere.     (Lowry   agt. 
Inman.  ante,  153.) 

2.  Such   a  provision   in  the   charter  is  a 
meie  regulation  of  the  remedy  and  has 
no  force  or  effect   beyond  the  limits  of 
that   state,  and   the   remedy  being  ex- 
clusive, the  stockholder  cannot  lie  pur 
sued  in  this  state  in  a  form  and  by  an 
action  different  from   that   provided  in 
the  charter,   even   though  it  imposed  a 
personal  liability  upon  him.     (Id.) 

3.  A  bank  receiving   from   another  bank, 
notes,  bills.  &c.,  for  collection,  obtains 
no  better  title  to  them  or  their  proceeds, 
than  the  remit' ing   bank  had.  nniess.it 
becomes  a  purchaser  for  value,  without 
notice  of  any  defect  of  title..     (Commer- 
cial Bank  of  Clyde  agt.  Marine  Bank, 
ante,  432.) 

4.  The  receiving  bank  is  not  a  purchase1" 
for  value,  by  reason  merely  of  its  hav- 
ing a  balance  against  the  remitting  bank 
for  which  it  had   refrained   from  draw- 
ing, in  reliance  upon  a  course   of  deal- 
ings between  the  banks  to  collect  notes 
for  each  other,   each    keeping  an    open 
account  of  snch     collections,   treating 
all  the  paper  sent  for   collection  as  the 
property  of  the  other,  and  drawing  up- 
on the  proceeds  for  balances  at  pleas- 
ure.    (Id.) 

5.  The  distinction  in  reference  to  a  change 
of  title  to  such  paper  is  this  :  If  the  re- 
ceiving bank  is  at  liberty,  in  pursuance 
of  the    general   arrangement  between 
it  and  the  remitting  bank,  to  credit  the 
paper  on  receiving   it,  and  does  so,   to 
form  a  fund  upon  which   the  remitting 
bank    is  entitled  to  draw  immediately, 
then  the  ownership  of  the  paper  and  its 
proceeds  as  between  the  banks,  is  in  the 
receiving  bank  ;  but  where  the  paper  is 
transmitted   to  the   receiving   bank/or 
collection   merely,   and  is  to  be  credited 
to  the  remitting  bank  when  received  by 
the  receiving  bank,  then    the  title  does 
not  pass  to  the  receiving  bank.     (Id.) 

6.  In  an  action  by  a  stockholder  against  a 
corporation,  to  recover  a  dividend  de- 
clared by  resolution  of  the  directors,  in 
general  'terms,  of  so  much  money  per 
share,  evidence  that  the  earnings  of  the 
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corporation  were  received  in  property 
other  than  money,  is  incompetent.  as  it 
alters  the  legal  effect  of  the  resolution, 
which  is  no  more  admissible  than  it 
would  he  to  alter  its  terms.  (Scott  agt. 
Central  R.  R.  and  Banking  Co.  of 
Georgia,  52  Barb  45.) 

7.  Where  a  corporation  makes  dividends, 
payable  in  dollars,  without  any  limita- 
tion, and  without  directing  the  payment 
to  be  made  in  any  currency  whatever, 
the  case  of  E/Je  v.     The  '  Chittenango 
Bank,  (34  N.   Y.  Rep.  548.)  prevents 
an  inquiry  into  the  means  out  of  which 
it  determined  to  make  the  dividends. 
The  corporation  is  concluded  by  the  res- 
olutions directing  the  dividends.    Per 
INGRAHAM,  J.  (Id.) 

8.  Where  one  who  has  agreed  to  take 
Flock,  but  haa  not  paid  for  it,  transfers 
the   same  in  good  faith,  and  without 
fraud,  to  a  person  supposed  at  the  time  to 
be  a  man  of  wealth  and  responsibility, 
and  no  debts  of  the  bank  existing  at 
the  time  of  such  transfer  are  outstand- 
ing at  the  time  a  receiver  of  the  bank 
is  appointed,  such  receiver  is  bound  by 
the  acts  of  the  bank  in  recognizing  the 
trnneferree  as  the  owner  of  the  stock 
and  the  debtor  thereon  ;    and  can  not 
maintain  an  action  against  the  trans- 
ferrer,  to   recover  the   amount,  of  his 
subscription  for  the  stock.     (Cole  agL 
Ryan,  52  Barb  169  ) 

9.  The  cashier  of  a  bank,  as  one  of  its 
financial   officers,  in  its  daily  and  or- 
dinary   business   transactions,  has   au- 
thority to  certify  checks  drawn  on  the 
bunk,  by    its  customers,  in   all   cases 
where  any  officer  could  do  the  same 
and  bind  "the  bank.     (Clarke  National 
Bank  agt.   BanL  of  'Albion,.  52  Barb 
592.) 

10.  A  cashier  has  no  power,  however,  to 
to  make  the  certification,  unless  he  has 
the   funds  of  the  drawer   in   hand  to 
meet  the  check.    This  limitation  on  his  J 
general   authority  is,  in    the    law,  pre- 
sumed to  be  known  by  all  the  bank's 
customers  and  others  who  act  upon  the 
statements  and   representations  of  its 
agent,     (Id.) 

11.  Neither  has  a  cashier  power,  as  the 
agent  of  the  bank,  to  certify  a  check 
until  on  or  after  the  day  the  same  is 
made  payable.     (Id.) 

12.  Where  a  post-dated  check  is  certified 
by  the  cashier*  of  the  bank  on  which  it 
is  drawn,  to  be   "good,"   by  indorse- 
ment  thereon,   before   the   dav   of  its 
date,  the  instrument,  upon  its  very  face, 
communicates  facts  and  information  to 
persons  receiving  the   same  that   the 
cbaahier,  in  making  such  certification, 


was  not  acting  within  the  known  limits 
of  his  power,  and  that  he  was  clearly 
exceeding  them.  (Id.) 

13.  It  appearing,  on  the  face  of  snch 
paper,  that  it  was  certified  bv  the 
cashier  before  its  pavment  could  have 
been  legally  demanded,  and  before  it 
could  be  presumed  that  the  drawer  had 
made  a  deposit  for  its  payment,  this  is, 
in  the  law,  full  notice  to  a  purchaser. 
(Id.) 

BANKRUPTCY. 

1.  Property  which  had  been  conveyed  by 
a  bankrupt  in  fraud  of  creditors  prior 
to  the  passage  of  the  bankrupt  law,  is 
to  be  regarded  as  vested  in  the  assignee 
in   bankruptcy,  by   force  of  that  act, 
and  by  virtue  of  the  proceedings  there- 
under.    (Goodwin  agt.  Slcarkey,  5  Abb. 
N.  S.  64.) 

2.  The  bankrupt,  therefore,  oonnot  be  ar- 
rested in  proceedings  under  the  act  of 
1831,  of  this  State  known  as  the  "  Stil- 
well   act"    by  a  creditor    seeking  to 
reach  the  property   of  the  bankrupt. 
(Id.) 

3.  It  seems,  that   the  lien  acquired   by 
the  commencement  of  a  creditor's  suit 
to  reach  equitable  interests  and  things 
in  action,  should  not  be  regarded  as  at- 
taching  by   the  mere   commencement 
of  the  suit,  but  only  when  judgment  is 
obtained,     (Steicart  agt  Isidor,  5  .466. 
If.  S.  68.) 

4.  If  it  be  otherwise,  a  creditor  claiming 
each    a   lien   under    proceedings   com- 
menced before   the  enactment   of    the 
national  bankrupt  law,  must  disclose 
such  proceedings  and  lien,  on  proving 
his   claim    in   a  court  of  bankruptcy; 
and  if  he  do  not,  he  waives  thereby  toe 
lien.     (Id.) 

5.  Where  the  defendants  in  such  an  ac- 
tion asked  leave  to  serve  a  supplemen 
tal  answer,  setting  up  their  discharge 
in   bankruptcy,  and  it  did  not  appear 
whether  the   plaintiffs    had    disclosed 
their  claim  of  lien  on  proving  their  debt 
in  bankruptcy, — Held,  that  leave  to  in- 
terpose the  supplemental  answer  must 
be  granted.     (Id.) 

BAR. 

1.  Where  an  action  between  partners  for 
an  accounting  and  settlement  of  part- 
nership affairs  was  commenced  by  the 
defendant  against  the  plaintiff  by  the 
service  of  H  complaint ;  another  action 
subsequently  commenced  by  the  plain- 
tiff against  'the  defendant  for  the  same 
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cause,  cannot  be  sustained,  although  the 
complaint  in  the  latter  contains  special 
averments  and  asks  extended  relief,  bar 
without  changing  the  character  01  the 
action.  (  Ward  agt.  Gore.  ante,U9.) 

2.  The  fact  that  a   party   has  sued  for  a 
part  of  a  promissory   note  and  recov- 
ered, supposing  at  the  time,  that  the  re- 
mainder had  been   paid,   does  not  pre- 
vent him   afterwards,    on    discovering 
that  the  remainder  has  not   been  paid, 
from  maintaining  an  action  to   recover 
it — the  former   suit  is   not  a   bar  to  the 
latter.     (Conklin  agt.  Field,  ante,  455.) 

3.  In  his  Complaint  the   plaintiff  need  on 
Iv  allege  a  balance  due  on  the  note  ;  he 
is  not  required  to  set  forth  the  mistake 
•which   caused   him  in   the   former  suit 
to  claim  onlva  part,  instead  of  the  whole 
amount  of  the  note.     (Id.) 

4.  When  a  case  is  tried,  and  a  claim  is 
submitted  to  the  jury  or    the  court,  it 
cannot  in  another  action   be  litigated. 
Though  the  pleadings  may  present  the 
claim,  yet   if  no   testimony  is  given  in 
support  of  it,  and  it  is  not  submitted  lo 
the  court  or  jury,  it  will  not  be  barred, 
unless  it  is  a  claim  which  the  party  is 
bound   to  present  and  litigate  in  that 
suit,  as,  in   some   cases,  u  set-off,  in    a 
justice's  court.    (Burwell  agt.  Knight, 
51  Barb.,  267.; 

5.  If  the  record  shows  that  the  claim  was 
not  tried  and  submitted,  no  other  proof 
is  necessary.     (Id.) 

6.  A  former  decision,  in  an  action  between 
the  same  parties,  upon  the  merits,  so 
long  as  it  remains  nnreversed,  and  not 
in  any  manner  vacated  or  annulled,  is 
not  only  bindintr,  but  is  positively  con- 
clusive, upon   the   parties,  in   a  subse 
quent  action   between    them   for    the 
same  cause.     (The  People  agt.  Smith, 
51  Barb.,  360.) 

7.  Neither  of  them  can  be  at  liberty  either 
to  allege   or  prove  that  the  facts  put  in 
issue  in  the  previous  action,  and  upon 
the  trial  ot  it  adjudged  and  determined 
against  the   plaintiff,  were    not    true 
And  without  such  allegation  and  proof 
the   plitiutiff    cannot    recover    in    die 
second  action.     (Id.) 

8.  Where  the   claim  of  a  plaintiff  cannot 
be  divided,    and    separate  actions    be 
maintained  therefor,  a  recovery  in' an 
action,  for  any  portion  of  the  damages. 
bars  the  entire  claim.    (Farrington  agt. 
Payne,  15  Johns.,  432.  and  cares   thrre 
cited.     (Draper  agt.  Stouvend,  38  N.  Y., 
219.) 

9.  The  discharge  of  a  debtor  under  an 
act  of  bankruptcy  is  not  a  bar  to  an 
action,  iu  any  stage,  unless  it  is  pleaded; 


and  where  the  discharge  is  obtained  too 
late  to  be  pleaded,  either  originally,  or 
by  amendment,  the  remedy  it  seems,  is 
by  motion  for  a  perpetual  stay  of  exe- 
cution. (Palmer  agt.  Hittchir.'*.  \  Coir., 
42;  Baktr  agt,  Taylor,  id.,  165.)  (Cor- 
nell agt.  Daldn,  38"  ^V.  Y.  R.,  253.) 

BILLS  OF  EXCHANGE  AND   PEG 
MISSOHY  NOTES. 

1.  No  one  can  become  a  bona  jide  holder 
of  a  promissory  note,  so  as  to  shut  out 
a  valid  defense  by  the  maker,  when 
such  holder  takes  ft  after,  by  its  terms, 
money  i&  past  due  upon  it.  (A'cicell  agt. 
Gregg,  51  Barb.,  263.) 

2.  Where  a  note  is  for  the  payment  of 
money  at  a  specified  time,  with  interest 
payable  annually,  the  payment  of  in- 
terest annually  is  as  much  a  part  of  the 
agreement  as  the  promise  to  pav  the 
principal.     It  is  a  portion  of  the  "debt, 
and  if.  when  the  note  is  fold  to  a  third 
person,  by  the  payee,  a  year's  interest 
is  past  due.  the  uote  is  then  dishonored. 
(Id.) 

3.  When   the   instrument   furnishes  evi- 
dence that  the  written  promise  to  pay 
has  been  broken,  a   party  taking  the 
same  takes  it  with  a  warning  that  the 
maker  may  have  some  defense.     (Id.) 

4.  Where  the  holder  of  a  promissory  note 
which  is  in  valid  in  his  hands,  by  reason 
of  its  having  been  already  paid  wrong- 
fully, transfers  it  before  maturity,  to  a 
bonaf.de  holder,  who  enforces  payment 
thereof,  an  action  will  lie  against  such 
orignal  holder,  by  the  maker,  to  recover 
back  the  amount.     (Id.) 

5.  It  is  well  settled  that  presentment  of  a 
check  or  draft  on  a  bank,  the  day  after 
it  is  drawn,  is  in   season.     Checks  and 
drafts  are  subject  to  the  same  rule,  in 
this   resi>ect.     (Kdly  airt.  Second  Na- 
tional Bank  of  Erie,  52  Barb.,  328.) 

6.  Where,  on  presentment  of  a  check  or 
draft,   the   holder    receives    from    the 
drawee  a  check  for  the  amount  such 
check   is   not  a  payment,  if  not  paid  ; 
and  hence  the  draft   does   not  cease  to 
be  a  valid  obligation.     The  subsequent 
return  of  the  check  and  receipt  of  the 
draft  pnd    protest  of  the  latter,  in  due 
season,  will   preserve   its  vitality,  and 
the   holder  may   recover  the   amount 
from  the  drawers.     (Id.) 

7.  The  defendants  were  indoreers   on  a 
note  given  by  one  Nichols  to  plaintiffs, 
which  had  been  protested  for  non-pay- 
ment.    Subsequently,  Nichols  inclosed 
to  plaintiffs  his  chei-k.  dated  ahead. with 
a  letter  requesting  them  to  hold  same, 
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and,  when  paid,  he  would  (all  for  the 
note.  The  plaintiffs,  without  commu- 
nicating with  Nichols,  kept  the  check, 
which  was  not  paid  at  maturity.  In  an 
action  against  the  defendants  as  in- 
dorsers,  their  defense  was  a  discharge 
from  liability  l»y  reason  of  an  extension 
of  time  t;iven  to  the  maker  of  the  not*: 

8.  Held,  that  the  letter,  by  fair  construe 
tion.  contained  a  request   to  give  time 
for  payment  of  the  note  until  the  matu- 
rity of  the  check. and  that,  by  retaining 
the  check  until  it  matured, and  then  pre- 
senting it  for  payment,  the  plaintiffs  a.— 
seined   to   the    request.      (Place    agt. 
Mcllvain,  38  A'.  Y.,  %.) 

9.  Extending  the  time  of  payment  to  the 
principal  Debtor,  or,  what  is  equivalent, 
suspending  the  right  of  action  bv  the 
creditor,  discharges  the  surety.  (Id.) 

10.  The  maker  or  makers  of  a  note  are 
discharged  from    liability    thereon,   by 
reason  of  the  holder's  making  an  agr^e- 
ment  with  some  other  person  to  extend 
the   time  of  payment,  in  consideration 
of  the  indorsement  of  the  note  by  such 
other  person.    GROVER,  J.     (Kennedy 
agt.  Gogs,  38  Jf.  Y.,  330.) 

11.  Hence,  it  follows,  that  the  guarantor 
of  the  maker,  or  of  his  surety,  is  not 
discharged  from  his  liability  by  reason 
of  such  extension,  though  made  with- 
out his  knowledge  or  consent.  (Id.) 

12.  Where  the  indorser  of  a  promissory 
note,  made  and  payable  in  the  city  of 
New  York,  at  the  time  he  indorses  the 
note  adds  to  his  name  a  designation  of 
his  residence,  viz:  "214  E.  18th  street." 
where  he  continues  to  reside,  notice  of 
protest  of  the  note,  if  not,  delivered  to 
him  personally,  must,  in  order  to  charge 
him,  be  sent  to  the  place  so  designated, 
or  if  the  notice   be   deposiied   in   the 
post-office,  it  must  be  addressed  to  him 
at  that  place.     (Bartlett  agt.  Robinson, 
39  A'.  Y.,  187.) 

13.  An  indorser  has  the  right  to  designate, 
when  lie  indorses,  a  place  to  which  no 
tice  of  protest  shall   be  sent,  and  if  not 
properly  forwarded  to  such  place,  and 
he  does  not  in  any  manner  receive  no- 
tice of  protest,  he  will  not  be  charged 
as  iudorser.     (Id.) 

14.  The  statute  of  1857.  -which,  when  an 
indorser  resides  in   the  city  or  town  in 
which   the  note  is  payable,  authorizes 
the  serving  of  a  notice  by  depositing  it 
in  the  post-office  of  the  city  or  town. 
"  directed  to  him  at  such  city  or  town,"' 
•was   not   intended   to.   and    does    not, 
abridge  the  right  of  such   indorser  to 
designate  the  place,  within  such  town 
or  city,  to  which  notice  of  protest  shall 


be  sent,  and  when  service  is,  pursuant 
to  the  statute,  served  by  depositing  in 
the  post-office,  such  designation  must 
be  observed  in  directing  such  notice  to 
him.  (Id.) 

15.  Under  the  statute,  H  promise  to  ac- 
cept a  draft  to  be  drawn  by  a  party  is 
equivalent  to  an  acceptance.     (Jvhnton 
agt.  Clai-i;  39  If.  Y.,  216.) 

16.  Where  a  party  takes  negotiable  paper 
before  its  maturity,    in    payment  of  a 
debt  past  due,  it  constitutes  him  a  hold- 
er for  value.   (Day  agt.  Saunderg,  antt. 
53-1.) 

17.  Consequently,    where    the    plaintiff 
held  four  notes  of  the  maker — two  of 
which  were  not  due  and  two  past  due, 
on    receiving    an    indorsed  note  of  the 
same   maker   in    payment   for   the  full 
amount  of  the  four  notes,  held,  that  the 
evidence  as  to  the  indorsed   note  being 
received  in  payment  of  the  two  notes 
past  due,  being   precisely  the  same  that 
it  was  in  regard  to  the 'notes  not  due, 
the   plaintiff    was   entitled    to   recover 
the  full  amount  of  the  indorsed  note — 
the  note  in  suit — being  the  amount  of 
the  four  notes.     (Id.) 

BILLS  OF  LADING. 

1.  Where  there  is  no  person  or  corpora- 
tion named  in   a  bill  of  lading,  as  con- 
tracting for  the  carriage  of  the  goods, 
it  is  competent,  in   an  action    by  the 
owner  of  the  goods,  to  recover 'dam- 
ages  for   their   non-delivery,  to   show 
who    was    the    owner    of    the  vessel 
name*)   in  the  bill  of  lading,  by  which 
the  goods  were   to    be   carried.     (God- 
dard  agt.  Malloiij,  52  L'arb.,  87.) 

2.  Where  the  agents  of  a   vessel  are  in 
the   practice  of  having   clerks   on    the 
wharf,  who  sign  bills  of  lading  there, 
the  atrents   are   bound  by  this  act  of  a 
clerk  in   signing  a  bill  of  lading  there, 
before     the    goods    are    delivered    on 
board  ;  and   the    owner  of  a  vessel    is 
bound   by   any   act  which  binds  such 
agents  within  the  scope  of  their  atreucy. 
(Id.) 

3.  Where  the  practice  is  to  issue  bills  of 
lading  when  goods  are  delivered  on  the 
tdock,  the  owner  of  a  vessel  cannot, 
'after  this  has  been  done,  insist  that  a 
'bill  can  onlv  be  issued  after  the  gooda 
are  on  board  the  vessel.     (Id.) 

4.  Where  goods  were   shipped   at  New 
York  on  the  defendants'  boat,  for  Mon- 
treal, under  a  bill  of  lading  in  the  usual 
form,  to  be  delivered  in  good  condition, 
"  the  dangers  of  the  seat*  and  fire  only 
excepted  ;  "  Held,  that  the  defendants, 
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as  carriers  were  not  responsible  for  any 
loss  or  injury  to  the  {foods  occasioned 
by  the  "act  of  God,"  there  being  a  gen 
eral  exemption  by  law  from  liability 
against  such  a  peril ;  and  that  the  ex- 
emption stipulated  in  the  contract  em- 
braced those  accidents  incident  to  navi- 
gation, other  than  those  denominated 
the  act  of  God — all  such  are  denomin- 
ated perils  of  the  sea.  (Redpatk  agt. 
Vang kan,  52  Barb.,  489.) 

5.  Accordingly  held,  that  an  injury  to  the 
goods,  caused   by  the    boat   in   which 
they  were  being  towed  upon  the  Hud- 
son river,  striking  a  hidden  obstruction 
in  the  channel,  not  before  exising  there, 
except  for  a  very   brief  period,   and 
which  had  been  recently  carried  there 
bv  the  iction  of  the  waters,  was  occa- 
sioned by  a  peril  of  the  sea,  from  which 
the  defendants  were  expressly  exempt- 
ed by  the  terms  of  the   bill  of  lading; 
thev  having  by  that  contract  restricted 
their  liability,  principally,  if  not  wholly, 
to  acts  of  fault  or  negligence  on  the'ir 
part.     (Id.)  I 

6.  If  the  Jbuver  obtains  a  bill  of  lading 
from  the  seller,  without  any  intention 
on  the  part  of  the  seller  to  deliver  it, 
and     insists   on    retaining    possession, 
against  the  remonstrance  of  the  seller, 
he  cannot  avail   himself  of  it  to  make 
out  his  title.  (Brand  agt.  Focht,  5  Abb. 

.ar.s.,225.) 

BREACH  OF  MARRIAGE  PROMISE. 

1.  In  an  action  for  breach  of  promise  of 
marriage,  declarations  of  the  defendant, 
that  he  would  make  a  good  home  for 
the  plaintiff,  made  at  the  time,  and  as  a 
part   of    his    conversations    with    the 
plaintiff  which  are  relied  on  as  estab- 
lishing  the   promise   of    marriage,  are 
admissible,  in  connection  with  the  other 
conversation,  as  tending  to  prove  the 
contract.      (Button   agt.   McCauley,   5 
Ahb..  N.  5.,  29.) 

2.  Under  a  general    denial,  in  such   an 
action,  evidence  that  the  plaintiff  drank 
intoxicating    liquors    to    excess,    and 
sometimes    got    intoxicated,    although 
not  competent  as  a  defense  to  the  action', 
is  competent  and  admissible  in    mitiga- 
tion   of    damages.      Any    misconduct 
showing  that  the  plaintiff  would  be  an 
unfit  companion  in  maYried  life,  may  be 
given  in  evidence  in  mitigation,     (id.) 

BROKER. 


1.  An  agent  employed  to  sell  goods  on 
commission  is  a  mere  broker. 


lie  is  authorized  to  make  contracts  for 
the  sale  and  delivery  of  the  goods,  but 
is  not"  authorized  to  make  such  contracts 
in  his  own  name ;  nor  to  receive  pay- 
ment for  the  property  so  sold.  (Dunn 
agt.  Wright,  51  Barb.,  244.) 

2.  Where  goods  thus  sold  by  a  broker  are 
•not  entrusted  to  the  possession  of  the 

latter,  but  are  sent  bv  the  seller  to  the 
purchaser  dip  ctly.  with  a  bill  or  invoice 
thereof,  and  the  purchaser  receives  the 
goods,  with  notice  that  the  broker  does 
not  own  them,  and  has  no  right  to  re- 
ceive payment  for  them,  he  cannot  set 
off  a  debt  due  to  him  from  the  broker, 
against  the  claim  of  the  seller  for  the 
price.  (Id. ) 

3.  An  atrent  cannot  make  a  profit  to  him- 
self out  of  the  business  of  the  agency, 
over  and  above  such  reasonable  com- 
pensation as  by  law   or  the  agreement 
of  the  parties,  he  may  be  entitled  to. 
All  profits  made  by  the  agent  belong  to 
the  principal.     (Minnesota  Ce/it.  R.  R. 
Co.  agt.  Morgan,  52  Barb.,  217. 

4.  And  it  being  the  settled  doctrine  of  the 
courts,  both  of  law  and  equity,  that  an 
agent  cannot  appropriate  to  his  own 
use  any  portion  of  the  profits  arising 
from  the  business  of  the  agency,  a  cus- 
tom which  overrides  that  rule  of  law, 
and  authorizes  the  agent  not  to  appro- 
priate to  himself  a  part,  only,  but  the 
whole  of  the  profits   arising  from  the 
business  of  his   principal  cannot  pre- 
vail.    (Id.) 

5.  The  rights  of  all  parties  are  best  se- 
cured by  requiring  the  broker  ro  charge 
such  commissions  as  he  may  be  fairly 
entitled  to,  and  permitting  the  customer 
to  take  whatever  protits  may  be  earned 
in   the   course   of  the    business.      Per 
MULLIN,  J.    (Id.) 

6.  A  real  estate  broker  is  entitled  to  his 
usual  commission  for  a  successful  nego- 
tiation of  the  excliamje  of  property  put 
in  his  hands  for  sale.     He  is  not  bound 
to  effect  a  sale  upon  the  terms  named 
by   the  owner   when    h?   leaves    the 
property  with  him.  in  order  to  be  en- 
titled to  his  commission.     The  terms  of 
sale  or  exchange  being  accepted  bv  the 
owner,  and  secured  through  the  aid  of 
the  broker,  the  obligation  to  pay  com- 
missions becomes  lixed.     (liedjield  agt. 
Teyy,3£N.  Y.  2bs.) 

CERTIORARI. 

1.  The  office  of  a  writ  of  certiorari,  when 
issued  out  of  the  supreme  court  to  re- 
view the  proceedings  and  determination 
of  inferior  tribunals,  extends  to  the  re- 
view of  all  questions  of  jurisdiction, 
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power  and  authority  of  the  inferior  tri- 
li n iiiil  to  do  the  act  complained  of;  and 
to  all  questions  of  regularity  in  the 
proceedings,  that  is,  to  all  questions 
whether  the  inferior  tribunal  nas  kept 
•within  the  boundaries  prescribed  for  it 
by  the  expressed  terms  of  the  statute, 
or  by  well  settled"  principles  of  the 
common  law.  (The  People  agt.  Board 
of  Assessors,  &c .,  39  If.  Jr.,  81.) 

2.  The  judgment  of  the  supreme   court 
upon   these   questions  of  jurisdiction, 
&c.,  is  reviewable  in  this  court.     (Id.) 

3.  The  certiorari  authorized  by  statute,  to 
to  bring  up  for  review   th'e  summary 
proceedings  instituted  before  a  justice 
of  the  peace,  to  remove  from  the  prem- 
ises a  tenant,  holding  over  his  term, 
requires  the  court  to  review  any  ques- 
tion of  law  arising  either  in  the  pro- 
ceedings or  upon   the   trial ;    also   all 
questions  of  law  arising  upon  the  rul- 
ings of.the  court  as  to  the  challenge  of 
jurors,  or  the  admisaibility  of  evidence 
or  charge  to  the  jurv.     ( The  People  agt. 
Hamilton,  39  N.  Y~.  107.) 

4.  Such  proceeding  to  remove  a  tenant 
holding  over  his  term  is  not  a  civil  ac- 
tion withib  the  meaning  of  the  Code. 
(Id.) 

5.  On  a  common  law  certiorari,  the  court 
may  go  beyond  the  inquiry,  whether 
the  inferior  tribunal  had  jurisdiction  of 
the   person   and    subject    matter,   and 
whether  its  proceedings  and  judgment 
were  within  that  jurisdiction;  and  rnav 
examine  the  case  upon  the  whole  evi- 
dence, to  ascertain  whether  any  error 
had  been  committed  in  the  proi-eedintrs 
before    such    inferior    tribunal.     (Tl>e 
People  agt.  The  Board  of  Police.  39  N. 
T.  506.) 

6.  Neither  upon  principles  of  the  common 
law,   nor  under  the  Code,  are  costs  a- 
wardiible  on  a  common  law  certiorari. 
and  it  is  error  in  an  inferior  tribunal  to 
award  costs  in  such  cases,     (Id.) 


CHATTEL  MORTGAGE. 

1.  Where,  in  an  action  arising  npon  a 
chattel  mortgage  (the  parties  to  which 
are  residents  of  Pennsylvania,  and  on 
a  vessel  registered  in  "a  poit  of  that 
state),  testimony  is  Driven,  that,  by  the 
law  of  Pennsylvania,  chattel  mortga- 
ges, unaccompanied  by  a  change  of 
possession — as  was  shown  in  this  case 
— are.  and  always  have  been,  fraudu- 
lent and  void,  and  this  testimony  stands 
wholly  uncontradicted,  it  is  error  for 
the  court  to  charge,  that  the  plaintiffs 


mortgage  was  a  valid  mortgage.  (Wat- 
ton  agt.  Campbell,  38  N  Y.,  153.) 

2.  A  chattel  mortgage  upon  the  merchan- 
dise and  stock  in  trade  of  the  mortga- 
gor, expressed  to  include  "the  increase 
and  decrease  thereof,"  is  wholly  void. 
(Miltnacht  agt.  Kelly,  5  Abb.  N.  'S.  -142.) 

3.  Property  embraced  in  the  mortgage, 
although   not  a  part  of  the   stork   in 
trade  which  was  the  subject  of  the  in- 
crease and  decrease  spoken  of,  is  not 
protected  by  the  mortgage,  and  may  be 
levied  on  under  a  judgment  against  the 
mortgagor.     (Id.) 

CITY  OF  ROCHESTER. 

1.  By  an  amendment  of  section   164  of 
the   charter  of  the   city  of  Rochester, 
adopted  in  1860,  it  is  provided  that  no 
contract  shall    be   let   for  making  any 
public  improvement,  at  a  price  greater 
than  the  estimate  thereof.     Held,  that 
the  amendment  means,  simply,  that  in 
contracting   for    making  a   public  im- 
provement, the   work    included  in  the 
estimate  shall  not  be  let  at  a  higher  price 
than  that  specified    in    the    estimate. 
That  it  does  not  prohibit  the  common 
council  from  causing  other  work  to  be 
done,  in  addition  to  that  included  in  the 
estimate,   if  they  find  it  necessary,  in 
order   to   complete   the    improvement. 
( Ireland  agt.  City  of  Rochester.  51  Barb.. 
414.) 

2.  The    common  council  having  autho- 
rity  to   make   an   expenditure,  for  an 
improvement  in  excess  of  the  estimate, 
in  their  discretion,  and  to  levy  an  as- 
sessment to  meet  it.  and  having  passed 
a  resolution   for  that    purpose,  which 
recites  the  fact  that  an  expenditure  has 
been  made,  in  such  improvement,  of  a 
specified  sum  in  excess  of  the  estimate, 
the  resolution  itself,  if  valid,  is  at  least 
prirna  facie  evidence  of  such  expendi- 
ture.    (Id.) 

3.  The  want  of  notice  is  not  cured  bv  the 
provisions  of  sections  '207   and  2tf8  of 
the  city  charter  declaring  the  proceed- 
ings valid  notwithstanding  any  "  irreg- 
ularity, omission  or  error."  1'hese  pro- 
visions do  not  extend  to  juriadictioual 
defects.     (Id.) 

4.  The  common  council  cannot  direct  an 
assessment    for  a  deficiency,    without 
notice   to  those   on  whom   sucli  an  as- 
sessment will   fall,  even    though    they 
are  occupants  of  the  original  territory, 
and  as  such  had  notice  of  the  original 
proceeding.    (Id.) 

5.  The  whole  policy  of  the  charter  of  the 
city  of  Rochester  so  fur  as  it  can  be 
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gathered  from  the  language  employed, 
is  opposed  to  the  idea  that  the  owners 
of  lauds  may  be  assessed  for  local  im- 
provements '  without  notice  ;  whether 
•  the  assessment  is  for  the  purpose  of 
raising  the  original  estimate  or  meeting 
a  deficiency  ;  and  whether  the  lands 
are  within  the  original  or  the  enlarged 
territory.  Per.  J.  C.  SMITH,  J.  (Id.) 

6.  The  charter  of  the  city  of  Rochester, 
which  creates  three  justices  of  the  peace 
in  said  city,  to  be  elected  by  the  legal 
voters  of  the  city,  find  provides  that  in 
exercising  civil  jurisdiction,  they  shall 
be  deemed  justices  of  the  peace  of  the 
connry  of  Monroe,  and  that  the  general 
laws   relating   to    proceedings    before 
justices   of  the   peace   of    the   several 
towns  in  the  state,  shall  be  applicable 
to  proceedings  before  them,  does  not 
violate  the  provisions  of  section   17  of 
the  6th  article  of  .'he  constitutition  of 
this  state,  respecting  the  mode  of  elect 
ing  justices  ot  the  peace.  (Dawson,  agt. 
Horan,  51  Barb.,  459.) 

7.  Those  provisions  relate  only  to  justices 
of  the    peace  of  towns ;  and   the   14th 
section  expressly  empowers  the  legis- 
lature  to   establish,  in   cities,  inferior 
local  courts  of  civil  and  criminal  juris- 
diction, and  the  enactment  of  the  charter 
is  >v  valid  exercise  of  such  power.  (Id.) 

8.  The   provision  of   the  charter  which 
makes  applicable  to  proceedings  before 
the  city  justices,  all  the  general  laws  of 
the  state  relating  to  proceedings  before 
the   justices   of   the   several   towns,  is 
sufficiently  comprehensive  to  embrace 
subsequent  as  well  as  prior  enactments. 
(Id.) 

9.  The  law  extending  the  jurisdiction  of 
justices,  in  actions  on  contract,  to  $~00> 
(Lau:t  of  1861,  ch.  158,)  having  been 
passed  on  the  same  day  as  the  charter 
of  the  city,  it  is  to  be  presumed  that, 
in   enacting  it,  the   legislature   had  in 
view  the  provision  of  the  charter  above 
referred  to      The  effect  of  the  two  en- 
actments, read  together,(as  they  should 
be,)  is  to  extend  the  jurisdiction  of  the 
justices  of   the   peace   of   the  city  of 
Rochester.     (Id.) 

10.  The  establishing  and  running  a  horse 
railroad  in  the  public  streets  of  the  city 
of  Rorhester  held  to  be  an  imposition 
of  an  additional  burden  upon  tne  land 
of  an   adjoining  proprietor  covered  by 
each  street.     (Craig  agt.  Kochester  City 
and  Brighton  It.   It.    Co.,  39  N.   Y., 
404.) 

11.  And  that  such  propiietor  could  main 
tain  a  8uit  to  eiijoin,  perpetually,  the 
railroad   company    from   laying   down 
such  tract  iu  the  street,  and'  from  run- 


ning their  cars  over  the  same.  Judges 
WOODRUFF.  MASON  aud  DWIGHT,  dis- 
senting. (Id.) 

CLAIM  AND  DELIVERY. 

1.  Where  the  plaintiff  in  an  action  for  the 
claim  and  delivery  of  personal  proper- 
ty, dies   after  the   execution  of  an  un- 
dertaking to  him  by  the   defendant  for 
the  purpose  of  retraining  possession  of 
the  property,  and  before  the   trial,  and 
another  person  is  substituted  in  his  place, 
as  plaintiff,  the  person  s<)  substituted  is 
the  party   entitled   to   recover,   and  as 
such,  the  undertaking  takes  cried  in  his 
favor  as  the  plaintiff  entitled  to  a  return 
of  the  property.     (Emerson  agt.  Booth, 
51  Barb.,  40.) 

2.  In  an  act  ion  upon  an  undertaking  given 
by  the  defendants,  in  an   action  for  the 
claim  and   delivery  of  personal  proper- 
ty) judgment  may  be  rendered  for  the 
penalty  of  the  undertaking  and  interest 
thereon  from  the  date  of  the  judgment. 
(Id.) 

3.  Where  a  plaintiff  in  replevin  took  sev- 
eral chattels  from  the  possession  of  the 
defendant,   and  recovered   final    judg- 
ment for  a  part  of  tiiem  only,  on  a  trial 
on  which    the  title   to  the   whole   waa 
contested,   he  cannot,  on  the  trial  of  a 
subsequent  replevin  brought  to  regain 
the  possession   of   the  residue   of  the 
chattels  by  him,  from  whose  possession 
they  had  been  ."o  taken,  be  permitted  to 
allege  title  and  prove  it  by  the  "same 
evidence  by  which  he  had  endeavored 
to  prove  title  to  the  same  property  "  on 
the   former   title,    and    failed.     (Any^l 
agt  Hollister,  38  N.  Y.,  378). 

4.  The  effect  of  a  verdict   in  replevin  a- 
gainst  the   plaintiff,   where   the   defen- 
dant, by  his  answer,  merely  puts  in  is- 
sue the  allegations  of  the  complaint,  is 
not  necessai  ily  conclusive  that  the  plan- 
tiff  has  no  title  to  the  property  ;  it  may 
have  been  found  that  the  defendant  di'd 
not  wrongfully  detain.  Its  effect  there- 
fore, depends  upon  extrinsic  evidence. 
(Id.) 

5.  But,  where   the   property   was  taken 
from  the  defendant's  possession,  and  it 
is  proved  that  the  title  to  the    property 
was  in  fact  the  subject  of  the  contest  on 
that  former  trial,   the   verdict   therein 
for  the  defendant  is  conclusive.     (  Ca-se 
of  YatfJt  agt.  Fatstit,  5   Denio,  21,  com- 
pared and  applied.)     (Id.) 

6.  Where   property   has  been  rr  pie  vied, 
anil  the  defendants  have  put  themselves 
upon  their  claim  of  right,  and   have  ac- 
tually  procurred   a  restoration   of  the 
property  to  their  possession,   no  subtse- 
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qnent  offer  to  return  the  property,  nn 
accompanied  with  an  otter  to  submit  t< 
a  judgment  in  favor  of  plaintiffs  forth 
possession  of  the  same,  can  be  of  ain 
avail.  (Brewster  agt.  SUliman,  38  ft 
Y.,  423.) 

7.  Damages  whether  arising  out  of  the 
loss  of  the  IMC,  or  depreciation,  are 
compensated  by  the  damages  recovere< 
fur  thf.  df tf.iii.lt) n  of  the  property.  Pi 

"WOODKUFF.  J.      (Id.) 


COLLECTORS  BOND. 

1.  The  collector  of  taxes, upon  the  receipt 
of  his  warrant  as  collector,  becomes 
debtor  to  the  county  in  the  sum  which 
he  is  authorized  to  collect,  which  in- 
debtedness can  be  discharged  in  one  of 
two  modes  only:  1.  By  producing  to 
the  treasurer  of  the  county  a  duplicate 
receipt  of  the  officer  to  wliom  the  col- 
lector is  directed  to  pay  the  moneys 
collected:  or,  2.  By  mak'ing  his  affida- 
vit, that  certain  taxes  remain  unpaid, 
and  that,  upon  dili'-ent  inquiry,  he  has 
been  unable  to  discover  any  property 
belonging  to  the  person  charged  with 
such  taxes,  whereof  he  could  levy  the 
same.  (Fake  agt.  Wliipple.  38  tf.  Y., 
391) 

2.  In   an   action   against   the   sureties  of 
such  collector,  upon  his  official  bond,  it 
is  no  defense  to  show,  that  the  warrant 
was  not  delivered  to  the  collector  in 
season  to  enable  him  to  give  the  requis- 
ite notice,  before  he  could  enforce  the 
collection  of  taxes  upon  such  warrant, 
without  going  further,  and  showing. 
that  the  collector  had  not  actually  re- 
ceived the  ,noi>ey  for  such  taxes   \Jd.) 

3.  Where  the  county  treasurer  has  issued 
his  warrant  to  the  sheriff' of  the  county, 
for  the  collection  of  the  amount  of  the 
collector's  defalcation,  which   warrant 
lias  been  duly  returned  indorsed,   "  un- 
satisfied for  want  of  good*.  &c., where- 
on to  levy,"  in  an  aciion  on  his  official 
bond,  these  facts  being  made  to  appear, 
and  no  oilier  facts  being  established, 
the  defendants,  as  such  sureties,  are  lia- 
ble for  the  amount  thua  Bought  to  be 
collected.     (/</.) 


COMMISSION    MERCHANT. 


1.  Where  a  commitmon  merchant  has.  un- 
der his  instructions,  a  remxmaliff.  tin<e 
thereafter,  within  which  to  negotiate 
and  efiect  n  ».  le  of  the  goods  con- 
signed, at  the  best  possible  market 
price,  the  measure  of  damages,  to  be 


recovered  asrainst  him  is  the  market  val- 
ue of  the  good*  during  that  prrind  of 
time.  And  such  value  the  plaintiff  'is 
bound  to  establish  affirmatively,  by- 
competent  evidence  as  a  part  of  hit" 
case.  (Graham  agt.  Maitland,  ante. 
307.) 

2.  No  case  can  be  found,  where  proof  of 
a  single  sale,  has  been  held  sufficient  ev- 
idence to  establish  the  market  value  of 
the  article  so  sold.  (Id.) 


COMMON  CARRIERS. 

1.  The  owners  of  a.  steamboat  employed 
in  the  business  of  towing  boa's,  for 
hire,  are  not  eommon  cariers.  and  hence 
not  insurers.  But  they  are  liable  if 
guilty  of  gross  carelessness,  if  not  tor 
'a  failure  to  exercise  ordinary  care  in 
the  management  of  the  steamer  and 
the  boats  towed.  (  Wooden  atft.  Austiii. 
51  Barb..  9.) 

2.  A  provision  in  a  contract  for  towing 
that  the  boats  shall   be  towed  •'  at  the 
risk  of  the  master  and  owner''  of  such 
boat. refers  to  the  perils  of  nagvigation, 
simply,  and  cannot   pro|*rly    be   con- 
strued to  excuse  the  negligence  of  the 
proprietors   of    the   towing   vessel,  or 
those  in  charge  thereof.     (Id.) 

3.  Parties   undertaking  to   tow    a    boat 
from  one  place  to  another  are  bound  to 
do  so,  unless  prevented  by  causes  to 
which  at  least  gross  negligence  on  their 
part  does  not  contribute.     (Id.) 

\.  A  receipt,  such  as  is  nsiiiillv  given  by 
express  companies  f:tr  goods  delivered 
to  them  lor  transportation,  is  not  sub- 
ject to  any  stamp  duty,  but  is  covered 
by  Ihe  exception  in  ilie  act  of  congress 
of  1865.  ( Be/ger  tittl.Dinsiaore,  51  liarl.. 
69.) 

An  express  company  is  to  be  regarded 
as  a  common  carrier,  and  its  responsi- 
bility for  the  safe  delivery  of  property 
entrusted  to  it,  is  the  same  as  that  of 
a  carrier.  It  cannot  by  A  notice,  or  by 
an  exception  in  a  receipt,  ,,hich  is  no't 
shown  to  have  come  to  the  knowledge 
of  the  shipper  or  holder,  exempt  itself 
from  liability  in  whole  or  in  part,  if 
goods  are  lost  through  its  negligence. 
(Id.) 

6.  The  defendants  shipped  a  part  of  the 
cargo  to  New  York  by  rail,  and  direct- 
ed plaintiff  to  take  the  remainder  to 
New  York  in  the  spring,  which  he  did, 
where  he  was  detained  by  defendants 
fifteen  days  in  unloading,  the  usual 
time  being  but  three.  Tiie  defendants 
paid  freight,  but  refused  to  pay  dam- 
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ages.  (Starbird  agt.  Barrons,  38  N.Y., 

230.) 

7.  This   action  was  brought  to  recover 
damages,  for  the  failure  of  defendants 
to  furnish  a  fall  cargo;  for  the   delay 
in    loading ;     for  the   consequent  fail- 
ure of  the   plaintiff  to  get  through  to 
New  York  that,  season ;  for  injury  to 
the    l>oat  at   Schenectady,  and  for  un- 
necessary  delay  in  unloading  at  New 
York.  (Id.) 

8.  On  the  trial,  the  court  excluded  nearly 
all  the  evidence   offered  by  plaintiff  to 
show  his  damages,  and  the  lury  found 
a  verdict  for  defendants.  (Id.) 

9.  The  judgment  is  here  reversed  specifi- 
cally upon  the  ground  of  error  in  ex 
eluding    this    evdence    But  other   im- 
portant  principles    underlie  this  ques- 
tion  of   evidence,   and    are   discussed 
in  the  opinion,  and  seem  to  have   the 
sanction  of  the  court.    (Id.) 

10.  To  render  a  common  carrier  liable  for 
goods  to  he  carried   by   him.  the  fact 
that  the  goods  were  actually  delivered 
to  him  or  to  some  person  authorized  to 
act  in  his  behalf,  must  be  established. 
His   liability  attaches  only  from  the 
time  he  accepts  the  goods  to  be  carried 
(Grosvenor  agt.  The  N.T.  C.  R.R.  Co., 
39  N.  Y.,  34.) 

11.  To  complete  the  delivery  of  goods  to 
the    carrier,   it  is    essential    that    the 
property  be  placed  in  a  poeition  to  be 
cared  for,  and  under  the  control  of  the 
carrier  or  his  agent,  with  his  knowledge 
and  consent     (Id.) 

12.  The  insurance  of  goods  by  the  owner 
thereof,  while  in  course  of  transporta- 
tion, and  the  receipt  of  the  amount  of 
the  insurance  upon  the  happening  of  a 
loss,  do  not  entitle  the  carrier  to  recover 
his  freight  from  the  owner,  as  money 
received  to  his  use,   notwithstanding 
the  amount  of  the  insurance  payable 
was  determined   by  the  market  value 
of  the  goods  at  the  place  of  delivery. 
(McKibbin  agt.  Peck,  39  N.  Y.,  262.) 

13.  But  where  goods  were  shipped   at 
Buffalo  tor  New  York,  and  the  boat 
containing  the  goods  was  sunk  in  the 
the   river  at  Albany,  and  the  owner 
thereupon  gave  up  to  the  insurance  com- 
pany the  spes  recuperandi,  and  received 
the  sum  insured  as  for  a  total  loss,  up- 
on which  the  goods  were  taken  posses- 
sion of  by  the  agents  of  the   company 
in  their  damaged  condition  and  disposed 
of,  the  carrier  being  ready  and  willing 
to  continue  the  transportation  to  New 
York,  the  place  of  delivery, — held,  that 
these  facts  are  equivalent  to  an  accep- 
tance of  the  goods  by  the  owner  at  the 


place  of  the  accident,  and  entitle  the 
carrier  to  recover  from  such  owner  hia 
freight  pro  rata  itineris.  (/</.) 

14.  Where  merchandise  is  delivered  to 
one  of  several  connecting  railroad  com- 
panies,  under    a  contract    with    such 
company,  for  its   transportation   to    a 
point  upon   the  road  of  another  such 
company,  the  owner  cannot  maintain 
an  action  against  the  latter  company 
founded  upon  the  common  law  liability 
of  carriers.     (Manhattan  Oil  Co..  agt. 
Camden,  &c.,  Railroad,  5  Abb.   N,  S., 
289.) 

15.  In  order  to  maintain  an  action  against 
a  common  carrier  for  injuries  to  good_s 
entrusted  to  him  for  transportation,  it 
must  be   established  that  the  property 
was  actually  delivered  to  him,  by  being 
placed  in  such  a  position  that  it  might 
be  taken  care  of  by  the  carrier  or  hia 
agent  having  charge  of  the  business, 
and  under  his  immediate  control.    To 
show  that  such  agent  was  notified. does 
not  make  out  a  valid  acceptance  and 
delivery.     The  place  of  delivery  is  im- 
portant, and  due  care  must  le  used  to 
leave  the  property  where  it  is  not  ex- 
posed to  danger.  ( Grosvenor  agt.  N.  Y. 
C.  R.  R.  Co.,  5  A/A  N.  S.,  345.) 

16.  Where  the  consignee  is  absent  from 
the  terminus  of  the  carriers  route,  and 
has  no  agent  to  whom  delivery  can  be 
made  or  notice  given,  the  carrier  may 
terminate   his   liability   as  carrier,  by 
depositing  the  merchandise  in  a  ware- 
house .  although  it  is  otherwise  of  an 
intei  mediate   carrier,  whose   duty  it  ia 
to  deliver  to  the  next  carrier  on  a  road 
beyond.     (Northmp  agt.  Syracuse,  <tc., 
R'.  R.  Co.,  5  ^4.66.  N.  S.,  425  J 


COMPLAINT. 

1.  Except  in  the  single  instance  of  a  mis- 
joinder  of  causes  of  action,  the  oppor- 
tunity of  amendment  of  the  complaint, 
in  the  contingency  of  a  successful  de- 
murrer to  it,  is  left  absolute]}'  to  the  dis- 
cretion of  the  court,  to  be  exercised  in 
conformity  to  the  rules  of  the  former 

fractice  and  in  furtherance  of  justice. 
Lowry  agt.  Inman,  ante,  286.; 

2.  It  would  not  be  in  furtherance  of  jus- 
tice, to  allow  an  amendment  of  the  com- 
plaint, with  no  other  view  than  that 
the   plaintiffs  might    have   the    privi- 
lege of  looking  about  to  see  if  they 
could  not  discover  some  means  of  rein- 
forcing their  case.     (Id.) 

3.  Distinct  causes  of  action,  which  may 
be  united  in  the  same  complaint,  should 
be  separately   stated,  as  declared   by 
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section  167  of  the  Code  of  Procedure. 
But,  in  such  case,  if  the  causes  of  action 
are  not  separately  stated,  the  remedy 
is  by  motion,  and  not  by  demurrer. 
(Dcut  agt.  Comstock,  38  N.'Y.,  21.) 

4.  An  omission  to  state,  by  distinct  counts 
distinct  causes  of  action,  which   may 
be  joined  in  the  same  complaint,  is  not 
a  nonjoinder  of  causes  of  action  under 
section  172  of  the  Code.     (Id.) 

5.  When  plaintiff's  complaint   may  rea- 
sonably import  the  averment  of  a  good 
cause  of  action,  it  is  not  to  be  held  bad 
on   demurrer  because   its  language  is 
susceptible  of  a  construction  excluding 
any  such  cause.    The  court  will  adopt 
a  rational  construction  rather  than  one 
which  makes  the  complaint  an  absurd- 
it v.      (Olcott  agt.    Carroll.   39  N.  T , 
436.) 

6.  The  remedy  for  superfluous  matter  in 
a  complaint, — such  as  an  allegation  of 
abandonment,  in  an  action  for  divorce 
on  the  ground  of  adultery, — is  by  mo 
tion,  not  by  demurrer,  although  such  I 
matter  be  stated  in  a  form  appropriate 
to  a  separate  cause  of  action.     (  Ward 
agt.  Ward,  5  466.,  N.  £,  145.) 

CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature  of  this  state 
entitled  "An  act  to  authorize  the  town 
of  Saratoga,  in  the  county  of  Saratoga, 
to  issue  bonds  to  aid  in  the  construction 
of    a    railroad    from    the    village    of 
Mechanicsville  to   intersect  the  Glens 
Falls  Railroad,''  passed  April  '27,  1868, 
(Laws  of  18<i8,  eh.  334, j  is  unconstitu- 
tional  and   void.     (Sweet  agt.  Hulbert, 
51  Barb.,  312.) 

2.  An  amendment  of  the  charter  of  the 
city  of  New  York  is  a  local  act  within 
the  cleaning  of  section  sixteen,  article 
three,  of  the  constitution  of  the  state 
of  New  York.  ( The  People  agt.O'Brien, 
38  N.  Y.,  193.) 

3.  Where,  in  an  act  entitled,   "An  act  to 
enable  the  board  of  supervisors  of  the 
county  of  New  York  to  raise  money  by 
*ax  for  the  use  of  the  corporation  of 
the  city  of  New  York,  and  in  relation 
to  the  expenditure  thereof,  and  to  pro 
vide  for  the  auditing  and  payment  of 
unsettled  claims  against  said  city,and  in 
relation   to   actions  at  law  against  the 
corporation,"    a  provision  is    inserted, 
amending  the  charter  of  the  corpora- 
tion in  relation  to  the  term  of  office, 
and  the  time  of  electing  councilmen  of 
said  corporation,  the  same  is  in  conflict 
with  section  sixteen  of  article  three  of 
the  constitution  of  the  State  of  New 
York.    (Id.) 


4.  An  act  of  the  legislature,  taking  land 
in  this  state  for  a  public  use,  is  not  nn 
constitutional,  because  the  instrument- 
ality  employed  for  that  purpose  is  a 
corporation  created  by  the  laws  of  an- 
other state.     (In  the  matter  of  Peter 
Townsend,  39  N.  T.,  171.) 

5.  Nor  because  snch  corporation  derives  a 
pecuniary  benefit  from  the  use  of  the 
lands  so  appropriated  :  (Id.) 

6.  Nor  because  the  lands  appropriated  are 
to  be  used  for   the  maintenance  of  a 
navigable  canal,  which  runs  along  the 
border  of  the   state,   but  without  its 
limits.     (Id.) 

7.  If  the  use  be  in  its  nature  public,  the 
legislature  are  the  sole  judges  of  the 
question,  whether  the   benefit  to  our 
citizens  or   to   the   state  is  such  as  to 
warrant  the  taking  of  private  property 
therefor;  and  are  also  the  sole  judges 
of  the  question,  what   supervision  or 
control  over  the  use  shoold  be  retained, 
in   order  to  secure   the   contemplated 
public  benefits.    (Id.) 

8.  But  where  snch  lands   have  already 
been   taken   or    appropriated    without 
authority,  or  have  been  injured  by  the 
construction  of  such  canal,  and  a  reser- 
voir of  water  therefor,  by  flooding.  &.C., 
an  act  of  the  legislature,  authorizing 
the  appointment  of  commissioners  to 
appraise  the  damages  already  sustained, 
and  making  their  award,  and  the  pay- 
ment or  tender  of  the  sum  awarded,  a 
bar  to  any  action  by  the  owners  to  re- 
cover such  damages,  is  unconstitutional 
and  void.     (Id.) 

9.  The  party  injured  has  a  right  to  main- 
tain  his   action,   and  have  a  trial    by 
jury,  and  cannot  constitutionally  be  re- 
quired,  by    retroactive   legislation,   to 
submit  his  cause  of  action  to  a  tribunal 
not  proceeding  according  to  the  course 
of  the  common  law.     (Id.) 

CONTRACTS. 

1.  Th%  matter  of  a  vettel,  has  no  lien  on 
the  freight  nor  on  the  vessel  for  his 
wages.  The  maxim  that  "freight  is  the 
mother  of  wages/'  has  no  relevancy  or 
application  whatever  to  the  contract  of 
a  master  for  his  compensation,  as  such. 
His  contract  is  to  be  governed  by  its 
terms,  and  by  the  same  rules  which"  are 
applied  to  the  construction   of   other 
contracts.     (JenHnt  agt.  Wheeler,  ante, 
458;  and  tee  note.) 

2.  On  a  sale  of  a  ouantitv  of  wood,  the 
purchaser,  after  he   han  drawn  away 
two  loads,  and  while  in  the  act  of  draw- 
ing away  a  third,  discovered  that  the 
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uality  of  a  portion  of  it  was  different 
from  what,  tlie  contract  called  for;  Held, 
that  he  could  not  rescind  the  contract 
of  sale,  except  by  restoring,  or  offering 
to  restore,  what  he  had  received  under 
it.  (  Woodrujf  agt.  Peterson,  51  Barb., 
252.) 

3.  On  an  executory  contract  of  sale,  the 
vendee,  if  he  keeps  the  article,  may,  it 
seems,   recoup  his  damages,  in  case  of 
fraud,  but  not   for   breach  of  contract. 
(Id.) 

4.  A  p«rty  is  not  at  liberty  to  remain  in 
active,  and  recover  damages,  even  of  a 
party   who  lias   violated   his   contract. 
(Worth  agt.  Edmonds,  52  Barb.,  40.) 

5.  Because  one  party  violates  his  contract, 
the   other  is  not  at  liberty  entirely  to 
disregard   his  own    interest,  and   then 
seek  full  indemnity  by  the  recovery  of 
damages  against  the  defaulting  party. 
(/</•)    . 

6.  Parties  to  contracts  should  be  regarded 
as  contracting  with  reference  to  those 
causes  over  which  human  agency  has 
no  control  ;  and  this  element  should  be 
regarded  as  entering  into  the  contract 
and  excusing  a  failure  to  perform  the 
same,  with  like  ettect  as  though  such 
an  exception  was  incorporated  therein. 
(Id.) 

7.  To  constitute  an  agreement,  it  is  not 
necessary  that  a  proposition  made  by 
one  party  to  another,  by  letter,  should 
be  accepted  expressly.     If  it  is  acted 
npon,  and  complied  with,  that  is  a  suf- 
ficient  acceptance.         (Beardsley   agt. 
DarU,:r2  Barb.,  159.) 

8.  A  simple  request  from  one  person  to 
another,  to  do  an  act  from  which  the 
former  c;m  derive  no  sort  of  benefit. 
made  under  an  i-ntire  misapprehension 
of  his  rigts.  does  not  constitute  a  lawful 
contract  which  is  obligatory  upon  him. 
(~Hklls  agt.  Maim.  52  Barb.,  263.) 

9.  The  doctrine  is  well  settled  that  a  court 
of  equity  will  not  set  aside  an  agree- 
ment itended  to  defraud  third  parties. 
as    between    the    pirries    themselves. 
(Sicett  agt.  Titslar,  52  Barb.,  2,71.) 

10.  A  parol  agreement,  by  the  owner  of 
land,  to  employ  another  to  dispose  of 
the   same   for   him.  and   to  pay  him  a 
compensation,  the  measure  of  which  is 
dependent  on    the    price    obtained,    is 
valid   and  binding.     (  Fiero  agt.  Fiero. 
52  Barb.,  288.) 

11.  In  an  action  npon   such   a  contract. 
'  brought   by  the  airent,  to  recover  his 

compensation,  evidence  to  show  that  the 
plaintiff  was  subjected  to  expenses,  in 
negotiating  the  sale,  by  employing  an- 


other person  to  aid  in  conducting  the 
negotiations,  and  paying  him  therefor. 
is  competent,  as  being  a  part  of  the  res 
gestce.  (Id. ) 

12.  An  agreement  which  is  designed,  or 
which,  in  its  nature  and  effect,  tends  to 
lead  persons  who  are  charged  with  the 
performance  of  trusts  or  duties  for  the 
benefit  of  others,  to  violate  01   betray 
them,  is  contrary  to  public,  policy,  an'd 
void.     (Bliss  agt.  Matleson,  SQBarb., 
335.) 

13.  There   is  no  difference,  in  principle, 
w-hetherthe  trust  which  it  is  meant  to 
prevent,  is  public  or  private  ;  nor  is  it 
material  that  nothing  actually  fraudu- 
lent or  illegal  was  done,  under  the  con- 
tract.    It  is  enough    that  such  is  the 
tendency  of  it.     (Id.) 

14.  Where  it  was  proved  that  a  written 
agreement  between  the  defendants,  for 
a  partnership,  with  lands  for  its  subject 
was  executed  in  November,  1861,  and 
there  was  some  proof  that  the  agree- 
ment existed  in    parol   in    September, 
previous;  Held,  that  it  was  not  errone- 
ous for  the  judge  to  leave  it  tc  the  jury 
to  fix  the  time  during  which  the  agree- 
ment existed  in  parol,  if  at  all,  before 
the  writing  was  executed.    (Chester  agt. 
Dickerson'b-Z  .Bart. ,349.) 

15.  An  agreement  between  a  parent  and 
a  third  person,  for  the  future  perform- 
ance  of  services   for   the    latter  by  a 
minor   child   of  the   former,   during  a 
period  of  several  years,  is  void  by  the 
statute   of  frauds,    if  not   in   writing. 
(Jones agt.  Hay,  52  Barb.,  501  ) 

16.  But  if  any  services  are  rendered  under 
such  a  contract,  a  recovery  may  be  had 
for  the  same,  npon  a  quantum  weruit.  in 
the  absence  of  any  new  agreement  be- 
tween the  parties,  binding  upon  them, 
relative   to   the   services  of  the  minor 
(Id.) 

17.  And  if  the  original  agreement  is  sub- 
sequently terminated    by   mutual  con- 
sent, and  a  new  agreement  made,  by 
which  all  claims  of  the  father,  for  the 
services  of  his  son,  under  the  former, 
are  merged  in  the   new  agreement,  a 
recovery   may  be  had  lor  the  amount 
stipulated  to  be  paid  by  the  new  agree- 
ment    (Id.) 

18.  The  rule,  that  it  is  not  competent  to 
alter,  vary   or  affect  the  obligations  of 
a   written  agreement   by  evidence  of 
contemporaneous  or  prior  negotiations 
of    the   parties,    is   too  familiar  to  be 
questioned.     (Colwell  agt.  Lawrence,  38 
ft.  Y.,  71.) 

19.  Whether  snch  damages  as  are  stipula- 
ted in  the  gross  amount  fixed  by  cou- 
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tract  for  a  failure  to  perform  the  same 
is  in  the  nature  of  a  penalty,  or  must 
be  adjudged  as  liquidated  damages,  can 
only  be  determined  by  ascertaining  the 
intention  of  the  parties,  as  gatherec 
both  from  the  language  of  the  contract, 
and  from  the  nature  and  circumstances 
of  the  case.  (Id.) 

20.  Unless    the   intent  of   the  parties  is 
very  clearly  expressed,  the  forfeiture 
named  for  non-fulfilment  of  a  contract, 
where  excessive,  will  not  be  construed 
as  intended  to  be  liquidated  damagea 
(Id.) 

21.  An  attempt,  by  offer  of  testimony,  by 
inference  to  put  another  construction 
upon  a  writing,  in  plain  violation  of 
the  rule,  that  a  written  contract  cannot 
be  waived  bv  parol,  is  properly  rejected. 
(Porter  ugt.'Sfence,  38  N.  Y.,  119.) 

22.  Where,  under  a  contract  for  a  year, 
as  1859,  service  is  continued  in  1860, 
without  any  new  arrangement,  it  seems, 
that  the  terms  of  the  original  contract 
will    be    understood    to    be    renewed. 
(Huntingdon,  agt.    Claflin.  38    N.  Y.. 
182.) 

23.  The  discharge  of  an   employee,  be- 
cause  of  habits  which  disqualify  him 
for  the  proper  performance  of  his  duties, 
works  the  same  forfeiture  as  a  volun- 
tary abondonment  of  service.     By  his 
own  fault,   the  employee   is   rendered 
incapable  of  the   fulfilling  his  agree- 
ment.    (Id.) 

24.  Where  entire  performance  of  a  con- 
tract is  a  condition   precedent   to   the 
right  to  recover,  and  the  referee  has 
expressly  found  that  there  was  not  such 
performance,  and  specified  the  particu- 
lar items  of  failure,  even  though  these 
be  unimportant,  if  there  has  been  no 
waiver  of  performance,   his  judgment 
again,  t   a   recovery   on   such   grounds 
cannot  be  disturbed.  (Brown  agt.  Weber, 
38  N.  Y..  187.) 

25.  The  terms  of  a  written  contract,  for 
the  sale  of    goods,  may  be  varied   by 
parol.  the  original  sale  furnishing  suffi- 
cient consideration  for  the  modification. 
(Blanckard  agt.  Trim,  38  N.  Y.,  2'J5.) 

26.  To  the  existence  of  a  contract  there 
must  be  mu'iml  assent,  or  an  offer  and 
consent  to  tlie  offer.     Hut  there  can  be 
no  assent  or  ngreement  to  an  offer  of 
which  the  partv  lias  not  heard     (Filch 
agt.  Snedater,  38  JV.  Y.,  '248.) 

27.  Defendants  sent  to  plaintiff,  by  their 
teamster,  a  written  order  for  a  load  of 
rye,  for   which    they  agreed   to   settle 
whenever  plaintiff  should  come  to  their 
place.  No  price  for  the  rye  was  named 
by  them.     Plaintiff  delivered  a  load  of 


lye  to  the  teamster  in  compliance  with 
the  order.but  said  he  must  have  seventy- 
five  cents  per  bushel  for  it  and  that  he 
must  tell  the  defendants  so.  The  fol- 
lowing day  he  retuined  for  another 
load,  and  informed  plaintiff  that  he  had 
delivered  the  message  concerning  the 
price  of  the  rye.  and  no  objections  were 
made,  which  statements  were  false. 
Plaintiff  thereupon  delivered  another 
load,  which  was  received  and  used  by 
defendants.  The  only  question  in  the 
case  is, was  there  an  agreement  on  part 
of  defendants  to  pay  seventy  five  cents 
a  bushel  for  the  rye,  or  are  "they  liable 
in  the  nature  of  assurnpsit  only  for  the 
market  value  of  the  rye,  which  was 
fifty  cents  per  bushel?  (Booth  agt. 
Bierce,  38^.  Y.,  463.) 

28.  The  answer  depends  upon  the  autho- 
rity of  the  teamster  in  the   character 
of  agent  to  bind  the  defendants.    Upon 
this  point,  held  as  follows:    1.  That  the 
teamster  had  no  authority  whatever  to 
contract  for  defendant;  that  hi.s  agency 
was  merely  manual  no  more.  '2.  There 
was   no   meeting  and   concurrence  of 
mind   between   the   parties    upon    the 
question  of  price,  such  as  is  essential  to 
an  agreement  or  contract — hence   the 
market  value  of  the  rye  at  the  time  of 
delivery  is  all  that  the  plaintiff  can  re- 
cover. "(Id.) 

29.  A  contract  to  deliver  a  thousand  tons 
of  bark  per  year  for  five  years,  com- 
mencing on  the  first  day  of  "September, 
1854,   is    performed    by    delivering    a 
thousand  tons  within  each   year,  that 
is,  the  contractor  has  the  entire  year 
within  which  to  furnish  the  one  thou- 
sand   tons:     (Curtis*    agt.    Hoitell.  39 
N.  F.211.) 

30.  Where,   from   the    langnasre  of   tha 
contract,  there   can  be  no  uncertainty 
as  to  the  true  meaning  of  its  terms,  it 
is  not  competent  to  give  evidence  to 
show,  that  a  different  meaning  was  in- 
tended.    (Id.) 

31  A  stipulation  in  a  written  contract 
for  building,  etc,  that,  "in  case  any 
question  arises  under  snch  contract  in 
relation  to  the  work,  botli  as  to  value 
of  work  added  or  deducted,  the  #ame 
shall  be  adjusted  by  the  architect."  is 
mot  binding,  being  against  the  policy 
of  the  common  law,  and  having  a  ten- 
dency to  exclude  the  jurisdiction  of 
the  courts  provided  with  ampler  means 
to  entertain  and  decide  legal  contro- 
versies. (Hurst  agt.  Litchjield,  39  N. 
Y.  377.) 

32.  Where  a  special  contract  has  been 
fully  perfoimed,  and  nothing  remains 
to  be  done  but  to  pay  the  money  there- 
ou,  a  complaint  founded  oil  die  com- 
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mon  counts,  as  quantum  meru.it,  etc.,  is 
sufficient.     (Id.  i 

33.  One  who  proposes  to  disaffirm  a  eon 
tract  on  the  ground  of  fraud,  which  in 
*  duced  him  to  enter  into  it.  must  do  so 
at  once,  upon  the  discovery  of  the 
fraud.  (Firu.ce  agt.  Davenport,  5  Abb. 
N.  S.,  185.) 

CORPORATE  VILLAGES. 

1.  The  peculiar  provisions  of  the  a<t  of 
1847.  prescribing  the  only  me-uis  by 
which  i  he  corporate  power  to  make  or 
repair  sidewalks  ca.ii  be  exercised,  and 
limiting  the  authority  of  the  trustees, 
and  of  the  electors  themselves,  on  that 
subject,  leave  no  room  to  imply  n  con- 
tract by  the  corporation  to  make  fide- 
walks,  or  keep  them  in  repair,  oilier 
wise  than  as  the  statute  prescribes. 
(Htrnnyton  agt.  Village  of  Corning,  51 
Barb.,  396.) 

4.  It  was  not  the  intention  of  the  statnte 
to  confer  upon  the  corporations  formed 
under  it.  or  upon  their  officers,  an  abso- 
lute power  to  make  or  to  cause  to  be 
made  and  kept  in  repair  sidewalks  along 
their  streets,  thus  involving  taxation  10 
an  unknown  extent;  but  the  subject,  is 
referred  to  the  discretion  of  the  electors 
in  their  collective  capacity,  who  by 
their  action  may  impose  upon  the  trus- 
tees the  duty  of  causing  any  particular 
sidewalk  to  be  made  or  repaired.  (Id.) 

3.  A  village  corporation  is  not  liable  for 
personal  iiruries  resulting  from  the  de- 
cayed condition  of  a  sidewalk,  on  the 
ground  that,  having  constructed  the 
sidewalk  originally  it  ia  bound  to  keep 
it  iu  repair.  (Id.) 

COSTS. 

t.  Where  an  action  is  bronght  for  wrong- 
fully cutting  grass  and  converting  the 
hav'  from  premises  which  the  plain- 
tiffs claim  as  owners  in  fee,  and  en- 
titled to  the  possession  thereof,  which 
possession  is  alleged  to  be  wrongfully 
withheld  from  them  •,  and  the  defen- 
dant in  his  answer  admits  the  title  to 
the  land  to  be  in  the  plaintiff?  as  al- 
leged, but  claims  that  he  was  rightful- 
ly in  possession  of  I  he  premises,  and 
bad  a  right  to  cut  and  dispose  of  the 
hay  under  the  lictnft  and  permission  of 
the  plaintiffs,  by  virtue  of  an  executory 
contract  to  purchase  the  land,  the  title 
to  land  does  not  arise  in  the  case.  And 
if  the  plaintiffs  recover  a  verdict  of  $15, 
only,  the  deftndant  is  eniiiled  to  costs. 
( William  Earl  of  Craven  agt.  Price, 
ante,  15.) 


2.  Where  the   plaintiff  obtains  a  verdict 
at  the  circuit   fur  $50  or  over,  and  the 
defendant  makes  and  serves  a  case,  for 
a  new  trial,  the  plaintiff  is  entitled  to 
costsfor:  '•  Making  and  serving  amend- 
ments to  case  $10f     On  aplication  for 
new  trial  on  a  case  made  before  argu- 
ment $20.     For  argument  $40."       (6V 
lover  agt.   Wisner.  ante,  176) 

3.  On  a  motion  for  a  new  trial  at.  special 
term,  upon  a  case,  the  suscessful  parry- 
is  entitled  to  costs  :    ''Before  argument 
$'20.    For  argument  $10.     (Tins  niirees 

with  lie  next  ptrerftf luff  cnre  of  Selm-er 
agt.  Wisner.)     (Stilt  agt.  limcley.  ante, 

4.  A  final   judgment  on  a  demurrer  is  a 
'•trial"  under  section  309  of  the  Code, 
and   the  prevailing  party  in  a  proper 
case,  is  entitled  to  sin  additional  ollow- 
anct.     (Lmrry  agt  Inman,  at<te,  £86.) 

5.  Consequently,    where    the     plaintiffs 
claim  and  the  defendants  counter  claim 
on  the  trial. amounted  to  over  $700.  and 
the   plaintiffs   recovered   $13.72,    they 
were  entitled    to  costs  acainst  the  de- 
fendant.    (Boston  Silk  d:  Woolen  MilU 
Rgt.Eull,  a»te,29y.) 

6.  The  district  courts  in  the  fit;/  of  Nev> 
York  are   not  courts  of  justices'  of  the 
pence  within  the  meaning  of  ihe  Code. 
(Id.) 

7.  Where  the  plaintiff  recovered  a  judg- 
ment  of  $50  damages  against    the  de- 
fendant and  $8.05  costs,  before  a  jus- 
tice of  the    peace,  and  ihe   defendant 
appealed  to  the  county  court,  specify- 
ing in  his  notice  of  appeal  thai  the  dam- 
ages should   have  In  en  tor  $5.  and  the 
costs  of  the  justice,  instead  of  $50: 

I.  Whereupon  the  plaintiff  served  an  offer 
allowing  the  judgment  to  be  correc- 
ted by  being  entered  for  $35.  instead 
of  $50,  damages  in  his  favor,  which 
offer  the  defendant  did  not  accept ;  and 
on  the  trial  of  the  appeal  in  the  coun- 
ty court,  the  plaintiff  recovered  $i.'5 
damages,  held  that  the  plaintiff  vas 
entitled  to  costs.  (Baldwin  agt.  lirown, 
ante,  385.) 

).  Had  the  defendant,  accepted  ihe  offer 
of  the  plaintiff,  lie  would  have  been 
entitled  to  a  judgment  against  the  plain- 
tiff for  costs  and  disbursements  before 
the  justice  of  $-0  05.  which  would 
have  been  more  favorable  to  him  than 
the  reduction  of  the  offer  on  the  trial 
to  $10.  (Id.) 

10.  An  action  of  ejectment  by  the  vendor 
to  recover  possession  for  default  inpay- 
ment of  the  purchase  money,  being  a 
legal  action,  as  defined  by  the  Code,  the 
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defendant,  if  he  succeeds  is  entitled  to 
costs,  alihouuh  in  an  equitable  actii: 
for  the  same  relief  he  mi-jlit  be  charge 
wiih    costs.      (Cijthe  agt.  La  Funtaii 
51  Hart.  18G  ) 

11.  It  is  not  necessary,  to  entitle  a  part 
suinsr  in  this  court.  >md  recovering  les 
than   $")().   costs,   that    he   should    hav 
first   brought  an   action   in   n  justice' 
court.     It   is  enough,  if  the   tacts   a 
proved  on  the  trial,  in  this  court,  shov 
it.  to  lie  the  case  in  which,  by  sectio 
51  of  the  C  »lf,  a  justice  IMH  no    ui-i.-d!< 
tion.     (Qlackim  agt.  Z tiler.  52  Bar 
147.) 

12.  Where    there    are    nnliqnidafed    ac 
counts   between  the  parties,  the  tota 
amount  of  which,  contested  on  the  trvil 
exceeds  $10),  a  recovery  by  the  plain 
tit)'  of  any  amount  entitles  him  to  coets 
(Id.) 

13.  Where,  on  appeal  to  the  gen«ral  term 
of  this  court,  by  an  administrator  from 
the  decree  of  a  surroirate  made  on  his 
final  accounting   the  decree  of  I  he  sur 
rogate  is  affirmed,  with  roxtx>  the  cour 
not  directing  the  costs  to  be  paid  by  the 
appellant    personally,  for  mismanage- 
ment or  bad  faith,  they  are  only  bv  the 
etate    represented    by    him.     (SlitUlon 
agt.   Williams  52  liarb.,  183.) 

14.  Such    a    judgment    can    not    be    so 
changed  by  an  order  made  at  special 
term,  ex  pnrte,  as  to   direct   that  the 
respondents  tecover  of  the  appellant  a 
specified   sum.    '•  costs    and    disburse- 
ments  of   the   appeal;"    whether  the 
effect  of  such  direction  be  to  make  the 
appellant    personally    liable   for    such 
costs  or  not.     (Id.) 

lo.  The  mere  fact,  that  a  trustee  as  plain- 
tiff in  an  action  does  not,  appear  when 
the  case  is  called,  whereby  an  order 
of  dismissal  is  taken  a<rainst  him,  does 
not  carry  with  it  the  legal  conclusion 
of  mismanagement  or  Ind  faith,  under 
which  the  ordinary  direction  dismissing 
the  complaint  will  be  presumed  to 
charge  the  plaintiff  personally  with 
costs.  (Slocum  agt.  JBarry,  38'JV.  Y.', 
46.) 

1C.  In  order  to  charjre  a  trustee  person 
ally  with  costs  in  an  action,  there 
should  be  a  specific  application  for  such 
an  o'.ler,  founded  upon  a  notice  to  the 
other  party,  in  order  that  he  may  have 
an  opportunity  to  repel  the  charge  of 
mismanagement,  or  the  imputation  of 
bad  faith.  (Id.) 

17.  It  is  the  common  experience  to  ap- 
prise the  jury  of  the  effect  of  their  ver- 
dict upon  the  parties  in  respect  to  the 
question  of  costs,  and  the  practice  has 


been  expressly  and  repeated!  v  affirmed' 
(  Waffle  agt.  'DUlenbuct,  38  N.  Y.,  53J 

IS.  The  provisions  of  section  146.  chapter 
480.  Laws  of  1817,  which  declare,  mat, 
where  officers  of  school-districis  are 
proecuted  for  any  act  performed  under, 
or  by  virtue  of,  their  office,  and  which 
might  have  been  the  subject  of  appea.' 
to  the  state  sutierintendeiit,  no  costn 
shall  be  allowed  to  the  plaintiff  where 
the  court  shall  certify,  that,  upon  the 
trial  of  thecause,  the  defendants  acted 
in  goodfaith,  are  not  abiogated,  re- 
pealed or  superseded  by  sections  30-1 
and  4G8  of  the  Code.  (Clarke  agk 
Tu.,midiff. 


19.  The  certificate  of  the  court,  that  the 
school  officers  appeared,  upon  the  trial 
of  the  cause,  to  be  acting  in  good  faith, 
is  a  bar  to  I  ho  recovery  of  costs  by  the 
plaintiff,  though  he  have  judgment  in 
his  favor;  and  the  certificate  applies  to 
all  the  costs,  including  those  upon  a 
motion  by  ihe  defendants  for  a  nev? 
trial,  as  well  ad  to  those  upon  the  trial 
itself.  (Id.) 

20.  Defendants  sued  on  the  same  instro- 
meiit,  who  both  appear  by  the  same  at- 
torney, and  interpose  substantially  ihe 
same  defense,  although  by  separate  an- 
swers, can  be  allowed  only  one  bill  of 
costs,  on  prevailing  in  the  action.  (At- 
iiia  agt.  Lefever,  a  Abb.  A.  &'.,  221.) 

COUNTER-CLAIM. 

.  Counter  claims,  under  the  Code  since 
185-',  embrace  both  .<f.t-»jfs  and  recoup- 
ments as  they  were  understood  prior  to 
that  time.  (Bottm  Si/k  and  H'oulem 
M'dU  agt.  Eu.ll.,  ante,  299.) 

.  Therefore,  a  defendant  now  may  not 
only  defeat  a  plaintiffs  claim  by  recoup- 
ment, if  Ms  demand  is  sufficient,  bnt 
may  recover  a  balai.ce,  notwithstand- 
ing the  former  rule,  to  the  effect  tl.at 
in  cases  of  recoupment,  as  opposed  to  a 
set  off,  a  defendant  could  only  tire  his 
claim  to  defeat  that  of  the '  pluiuiiiC 
(Id.) 

.  Where  the  court  below  decides,  aa  a 
matter  of  law,  that  the  counter  claim 
set  up  by  the  defendant  could  not  be 
allowed  in  the  action,  without  the 
ground  of  such  ruling  being  slated,  it  is 
presumed,  that  the  ruling  was  against 
the  allowance  of  the  conntei  claim,  in 
any  view  of  the  evidence.  {Interim- 
twnal  Bank  agt.  JUonieat/i,  o9  A.  Y., 
297.) 

In  snch  case,  if  if.  appear  from  the  case, 
that  a  counter  claim  might  have  been 
allowed  in  such  action,  the  ruling  will 
be  deemed  to  be  erroueoiw.  (Id.) 
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COVENANT. 

1.  A  lease  of  a  theatre  for  a  specific  term 
and  at  a  specified  rent,  which  contains 
a  covenant  that.  "  at  the  expiration  of 
such  term,   there   shall  l>e    a   renewal 
for  such  furtlier  time  ax  shall  prove  mu- 
tually profitable,"1  the   lessor  to  receive 
a  share  of  the  net  profits  in  lieu  of  rent, 
is  a  covenant  which  cannot  he  enforced 
by  an  action  for  specific  performance — 
it  is  vnid  for  uncertainly.       (Lloyd  agt. 
Worrell,  'ante,  75.) 

2.  It.  is  well  established,  that,  under  a 
mere   covenant  in    a   deed,  providing 
against    certain    constructions,    which 
may  be  noxious  or  offensive  to  neigh- 
boring   inhabitants,    those   who    have 
Buffered  from  a  breach  of  the  covenant, 
though  not  parties  to  the  deed,  will  be 
afforded  relief  in  equity.     As  the  cove- 
nant is   intended   for   their   benefit,  it 
•will  be  deemed  to  have  given  them  an 
easement  in  the  land,  and  a  court  of 
equity  will   interpose  to  give  them  re- 
lief, by  injunction  against  its  infraction. 
(Gibb'ert  agt.  Peteler,  38  N.  Y.,  165.) 

3.  Where  a  deed  contains  a  covenant,  to 
the   effect,  that  the   grantee   will   not 
erect,   or    suffer    to    be    erected,    any 
Structure,  whereby  the   view  or  pros- 
pect of  G.  (not  a   parry  to   the   deed) 
shall    be   obstructed,   and,    in   case  of 
breach,  the  premises  to  be  forfeited  to 
the  grantor,  for  the  use  of  G.,  his  heirs 
and  assigns ;  held,  that  the  language  is 
as   positive  as  could   be   em|. loved  to 
make  the  laud  decribed,  an  estate  upon 
Condition,  and  it  is  not  the  less  valid, 
because  the  thing  prohibited  is  declared 
to  be  for  the  protection  or  convenience 
of  a  person  occupying  adjoining  land. 
(Id.) 

4.  Hence,  where  a  aubaequent  owner  of 
hunts  so  conveyed,  agrees  with  another 
to  convey  the  same  to  him  with  clear 
title,  the  grantor  is  not  bound  to  accept 
a  title  inciimbered  with  the  above  re-  ' 
strict  ions.     (Id.) 

5.  Where  the  conveyance,  under  which 
a  party  holds,  refers  to  a  deed  of  the 
same   premises,   which   contains   a   re- 
strictive clause,  and  which  is  on  record, 
it  will  be  presumed  that  he  has  notice 
of  the  restrictive  covenant.     (Id.) 

6.  In  an  action  upon  a  covenant  of  guar- 
anty by  which  the  covenantor  becomes 
surety  for  the  punctual  payment  of  the 
bond  of  other  persons,  and  undertakes 
that,  if  default  shall  be  made  by  them, 
lie  will  pay  and  fully  satisfy  the  mort- 
gage mentioned  in  the  bond,  the  judg- 
ment upon  such  default  should  not  be 
that  he  should  pay  absolutely  to  the 


the  plaintiffs  the  amount  due,  but  that 
he  should  pay  and  satisfy,  or  cause  to 
be  paid  and  satisfied  of  record  the  mort- 
gage mentioned,  within  thirty  days 
from  the  date  of  the  judgment,  or,  "in 
the  event  of  his  not  doing  so,  then  that 
he  pay  to  the  plaintiffs  the  amount. 
( Far  n  ham  agt.  Mallory,  5  Abb.,  ^V.  S. 
380.) 

7.  The  covenant  that  the  whole  amount 
of  a  judgment  is  due  is  not  ro  be  con- 
strued to  mean,  that  no  one  of  the  judg- 
ment debtors  has  been  released  (Hettr 
nett  agt.  BacLan,  5  Abb.,  JV.  S.,  41&) 


CRIMINAL  LAW. 

1.  Upon   an   indictment  for  selling  nn- 
wholesome  beef,  knowing  it  to  be  such, 
the   defendant's  counsel  requested  the 
judge  to  charge  the  jury,  that,  if  they 
should  find  thar  the  beef  was  purchased 
as  an  article  of  merchandise,  and   not 
for  domestic  consumption,  then  the  in- 
dictment could  not  be  sustained.     The 
judge  refused  so  to  charge,  and  the  jury 
found  the  defendant  guilty.     The  gen- 
eral  term    reversed   the  judgment,  on 
the  ground  of  error   in  the   refusal  of 
the  judge  to  charge  as  requested.  Held, 
that  the  refusal  was  not  error,  and  the 
conviction,  being  properly  found,  must 
be  affirmed.     (Tke  People  agt.  Parker. 
38  ^.  JT.,  85.) 

2.  An  indictment  for  murder  in  the  com- 
mon  law    form,    charging   the    killing 
with  malice  aforethought,  is  good,  not 
withstanding  our  statute  has  divided  the 
crime  of  murder  into  different  decrees; 
and  a  verdict  finding  the  accusd  "guilty, 
as  charged  in  the  indictment,"  isa  con- 
viction of  murder  in    the   first  degree. 
(Kennedy  agt.  T/te  People,  39  JV.  Y.. 
245.) 

3.  The  statute  is  not  a  rule  of  pleading, 
but  a  guide  to  the  conduct  of  the  trial, 
prescribing  the  proofs   requisite   to   a 
conviction.     (Id.) 

4.  An  indictment,  charging  the  killing  of 
T.  H.  aliax  T.  J.,  is  not  defective  for 
uncertainty  nor  duplicity.       That  ex- 
pression does   not   import  a  killing  of 
"either  T.  H.  or  T.  J.,  but  a  killing  of 
T.  H  ,  otherwise   called   or  known  as 
T.   J."       The   omission   of    the   Latin 
word  "  dictus''  is  not  material.     (Id.) 

5.  On  a  trial  for  murder,  it  is  competent 
to  prove,  that  the  deceased  had  money 
in    his   possession    shortly    before    hm 
death  ;  how  far  back  the  inquiry  should 
extend,  will  depend  upon  the  circum- 
stances, character,  business  and  habits 
of  the  deceased,  which  may  render  it 
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more  or  less  probable,  that  he  retained 
it  in  bis  postibssion.     (Id.) 

6.  But  declarations  of  the  deceased  some 
weeks  before  his  death,  that  he  had  no 
money,  are  not  admissible  as  proof  of 
that  fact.    (Id.) 

7.  To  charge  in  an   indictment,  that  the 
defendant,  on  the  1st  day  of  June,  and 
on  divert)  other  days  and  times  between 
that  day  and  the  day  of  the  finding  of 
the  indictment  (September  12),  sold  by 
retail  to  divers  citizens  of  this  state, 
and  to  divers  persons  to  the  jurors  un- 
known, strong  and  spirituous  liquors, 
to  wit,  three  gills  of  brandy,  three  gills 
of  rum,  three  gills  of  gin,  &c.,  is  not  to 
charge  several  distinct  offenses  in  the 
same  count,  in  any  such  sense  as  to  in- 
validate the  count  or  the  indictment. 
(Osgood  agt.  The  People,  39  N.  Y.,  149.) 

8.  It   ie   unnecessary  to   name   in  the  in- 
dictment, the  particular  person  to  whom 
the  defendant  sold  the  liquor  constitut- 
ing the  offense.     (Id.) 

9.  If  is  sufficient,  under  the  statute  (Lairs 
1851.  ch.  504).  to  establish   ihe  guilt  of 
the  defendant,  indictment  for  permitting 
gambling  in  his  room  or  office  to  prove 
that  he   occasionally   knowingly   per- 
mitted gambling  in  his  office      It  is  not 
necessary  to  prove  that  he  habitually 
did  so,  or  that   gambling   there  was   a 
principal  business.     (Hitchim  agt.  The 
People,  39  N.  Y.,  454.) 

10.  In   order  to  convict  of  larceny,  the 
jury   iniist  be   satisfied,  that  the  taking 
of  the   property  was  with   a   felonious 
intent;  it  is  not  sufficient  to  find,  that, 
after  the  taking,  it  was  converted   to 
the  use  of  the  prisoner  with  a  felonious 
intent.     It  is  necessary  to  find  that  the 
intent  to  deal  existed  at  the  time  of  the 
taking — '•  ce/iit  animn  furandi."     (  Wil- 
son agt.  Tlx  People,  39  N.  Y.,  459.) 

11.  To  sustain  the  plea  of  a  former  acquit 
till    as   a   defense  to   an    indictment,  it 
must  appear  that  the  party  was   "put 
in     jeopardy"     by    the    former    trial. 
(Canter  agt.  The  People,  5  Abb.  N.  S., 
21.) 

12.  A  plea  of  an  acquittal,  alleging  that  it 
was   "  on  the  ground  of  a  variance  be- 
tween  the   indictment  and    the  proof, 
the  variance  being  that  the  proof  failed 
to  show  "  certain  facts  necessary  to  es- 
tablish the  offense  alleged,  is  not  suffi- 
cient, under  the  provisions  ot  the  Re 
vised    Statutes,  as  a  bar  to  a  trial   and 
conviction   upon   a   subsequent   indict- 
ment for  the  same  offense.     (Id.) 

13.  A  felony  can  be  charged  in  different 
•ways  in  an  indictment,  for  the  purpose 
of    meeting  the  evidence,   as  it    may 


come  out  upon  the  trial;  and.  if  this  in 
done  in  good  faith,  it  IB  not  error  for 
the  court  to  refuse  to  compel  the  prose- 
cution to  elect  upon  which  count  ihey 
will  claim  a  conviction.  ( Laneryan  agt. 
The  People,  5  Abb.  N.  S.,  113.) 

H.  A  general  verdict  of  guilty,  rendered 
npon  a  common  law  indictment  for 
murder,  authorizes,  under  the  laws  of 
this  state,  a  judgment  and  sentence  for 
murder  in  the  first  degree.  (Kennedy 
agt.  The  People,  5  Abb.,  N.  S.,  147.)  ' 

15.  When   a   person   ie   known    by   two 
names,  and  the  pleader,  for  greater  cer- 
tainty, deems  it  necessary  to  aver  such 
fact  in  an  indictment,  it   is  immaterial 
which  of  the  two  names  is  first  stated, 
and  which  was   the   real   name.    It  is 
sufficient  if  the  pleading  designates  the 
names   by  which    the  person  intended 
may  be  known  with  certainty,  irrespec- 
tive of  the  priority  of  the  names  in  the 
statement.     (Id.) 

16.  The   laws  of  1840   (page  73,  ch.  100) 
and  the  laws  of  1856  (p.  251,  ch.  158)  in 
connection  with  the   lievised  Statutes, 
recognise  and  authorize  imprisonment 
in  three  different  places  for  the  crime  of 
grand   larceny,  viz:  state  prison,  peni- 
tentiary and  house  of  refuge.  Offenders 
over  twenty-one  are  to  be  imprisoned 
in    the   state    prison  ;     those    between 
twenty-one  and    sixteen,  in   the   state 
prison  or  penitentiary  at  the  discretion 
of  the  court ;  those  under  sixteen  in  the 
state  prison  or  house  of   refutre,  at  the 
discretion    of    the   court.     (The  Pfnp/e 
agt.  Keeper  of  Penitentiary,  dec.,  ante, 
494.) 

17.  When   the   court  under  its  power  of 
discretion    has   determined    the  Hge  of 
the  offender,  and  designated   the  place 
of  his  imprisonment,  and  passed  sent- 
ence  upon   him.  the   exercise  of   that 
discretion   and   that     determination    is 
made  the  final  adjudication  of  a  compe- 
tent court. and  can  no  more  be  inquired 
into  on  halea.*  corpus  than  can  the  gt';!t 
or   innocence   of  a   prisoner   who   i,as 
either  pleaded,   or  been  found   by  the 
jury,  guilty   of  the  offence  chaiged  in 
the*  indictment.  (Id.} 

18.  If  error  is   committed  in  such  deter- 
mination it  can  only  be  corrected,  if  at 
all.  by  writ  of  error   or  n  motion  for  a 
new  trial,  when  the  court  has  power  to 
entertain  such  motion.    (Id.) 


DAMAGES. 

1.  In  an  action  to  recover  damage?  for  in- 
juries done  to  the  plaintiff's  premises  by 
water,  in  consequence  of  the  diversion 
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Of  a  stream  from  its  channel  by  the  de 
fendants.  in  constructing  a  culvert,  tlie 
lesral  rule  of  damages  has  no  reference 
to  the  co<4  of  removing  a  liar  of  gravel 
carried  there  by  the  flood.  The  meas- 
nre  of  dnma"-es  in  that  class  of  cases  is 
the  denreciation  in  tlie  value  of  the 
plaintifTs  premises  occasioned  by  the 
Injury  resulting  from  the  defendant's 
ac's.  ( ISntterkronk  agt.  Erie  Railroad 
Co.,  51  Barb.,  94.) 

DEED. 

1.  Where  a  description  in  a  deed  defines 
the  boundary  of  the  premises  along  the 
line  of  a  given  street,  title  vests  in  the 
grantee  to  the  middle  of  tlie  street, 
subject,  of  course,  to  the  public  use  or 
the  same  as  a  highway.  (Sherman  agt. 
McKeon,  38  N.  Y.,  ZW) 

DEFENSE 

1.  The  fact,  that  the  plaintiff,  as  assignee 
of   the  claim   upon    which    action    ia 
brought,  is  an  attorney-at-law,  practic- 
ing in  New   Jersev.  is  no  defense  to 
the  action.     (  Wiiifteld  agt.   Putter,  38 
N.  Y.,  67.) 

2.  While  it  is,  doubtless,  good  law  that 
one  partner  cannot   replt-vy  property 
from  the  bailee  of  the  other  partner, 
vet  the  facts  upon  which  such  defense 
is  predicated  should  be  alleged.     Hence, 
where  the  answer,  in  an  action  to  re- 
cover personal  property,  admits  owner- 
ship in  the  plaintiff  without  qualifica- 
tion,  and   onlv  denies  possession  abso- 
lutely in  the  defendant,  also  the  alleged 
value  and  a  demand,  a  question  is  not 

Iiresented  to  which  the  above  rule  of 
aw  can  be  applied.  The  ownership 
of  plaintiff  being  admitted — by  not 
bi-ing  denied — in  the  pleadings,  and 
possession  in  defendant  being  found  by 
the  jury  on  the  evidence,  the  case  is 
closed  against  a  legal  defense,  on  the 
ground  of  joint  ownership  by  the  plain- 
tiff and  a  partner,  and  of  possession 
under  authorilv  of  one  of  the  partners. 
(Tell  agt.  Beyer,  33  N.  Y.,  161) 

S.  In  an  action  against  a  sheriff  for  the 
escape,  through  his  negligence,  of  a 
judgment  debtor,  against  whose  person 
Hi)  execution  had  issued,  and  under 
which  he  was  held  in  custody,  tlie  de- 
fense, that  the  plaintiff  in  tlie  former 
suit  was  not.  the  proper  party  to  bring 
the  action,  is  not  available.'  The  re- 
covery of  the  judgment  in  that  cai-e  is 
conclusive  as  to  the  right  of  the  plain, 
tiff  thereto,  upon  ihe  parries  in  this  ac- 
tion. (Itichtmeyer  agt.  Jiemseii,,  38  A'. 
Y.,  206.) 


DISTRICT  COURTS. 

6.  The  dietrirt  cmn-ts  in  the  city  nf  New 
York  are  not  courts  of  justices'  of  the 
pence  within  the  meanins*  of  the  Code. 
(  Bnslon  Silk  &  Woolen  Mills  ant.  EM. 
ante  299.) 

DIVORCE. 


1.  A  limited  dirnrcf  may  be  granted  nn- 
der  the   Revised    Statutes.to  a  married 
woman   for  cruel    and  inhuman  treat- 
ment by  the  husband  :  and  also  for  such 
conduct  on  the   part  :>f  the   husband  to- 
wards his  wife,  as  may  render  it  unsafe 
and  improper  for  her'to  live  or  cohab- 
it with  him.     (Davies  agt.  Da-vies,  ante, 
45.) 

2.  It  is  the   duty   of  ihe   wife,   if  consis- 
teni  with  her  safety,  to  live  with   her 
husband,  and  bear  with   his  infirmities 
and  ill  temper  -husband  and  wife  should 
not   be   separated    lightly   or   without 
good  cause.     Bur  if  his  conduct  be  un- 
bearable, and  the  wife  be  in   reasona- 
ble apprehension   of  personal  violence 
and  discomfort,  and  the  conduct  of  the 
husband  be  inconsistent  with   her  safe- 
ty, she  may  leave  him,   and  this  court 
will  grant  the  relief  demanded.     (Id.) 

3.  Where  the  wife,  after  the  ill  treatment 
of  the  husband  towards  her,  continues 
to  live  and  cohabit  with  him  as  before, 
the  former   ill  treatment    is  condoned, 
and  a  limited  divorce  will  not  be  gran- 
ted therefor;    but,  if  after  such  condo- 
nation, the  ill  tieatmenr    is   continued, 
thouvrh  of  less  degree,  the  original  caiu-e 
of  action  is  revived,  and  will  be  deem- 
ed in  life  for  the  purposes  of  decreeing 
separation  upon  the  whole  case  as  pre- 
sented.    Her  case,  under  such   circum- 
stances, rests  upon  a   review  of  all  his 
conduct  towards  her  during  their  mar- 
ried life.     ( /rf.) 

4.  The  question  in  these  cases  is  had  the 
wife  reasonable  ground  to  apprehend 
personal  injury  '?     Was  she   exposed  to 
physical  injury  from  continued  cohab- 
itation ?    And  in  this  connection,  words 
of  menace  accompanied  by  a  prohabil. 
itv  of  bodily  violence  will'be  sufficient. 
(Id.) 

5.  In  cases  of  this  character,  though  the 
wife   be   not    entirely    faultless,    and 
though  her  language  and  conduct  may 
have  been   in    many   particulars  irrita- 
ting and  provoking,  still,  all  due  allow- 
ance is  to  be  given    to   hnm:m    frailty. 
The  conduct  of  the    husband   niid   his 
treatment,  as    provocative  of  her  con- 
duct and    behavior ;  the   position   and 
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•tanking  in  life,  of  the  parties,  their 
decree  of  refinement,  and  nil  tht<  cir- 
cn instances  of  ihe  case  as  presented. 
are  to  be  examined  and  considered  by 
the  c-onrt  in  granting  or  refusing  tlie 
relief  prayed  for  in  the  complaint. 
(Id.) 

6.  Where,   in   an   action   by   a  husband 
against  hi*  wife,  to  obtain  a  decree  de- 
claring void  a  marriage  between  them, 
for  the  reason  that-  the  defend. n-t  at  the 
lime  of  such  marriage,  had  a  husband 
living,  and  from  whom  she  had  never 
been  divorced,  the  fact*  alleged  in  the 
complaint  are  nndupnted  the  marriage 
between  the  pa  ties  in  absolutely  void, 
and  no  court  can  hesitate  to  decree  the 
nnllitv  of  the  marriage.    ( Appleton  agt. 
Warier,  51  Dark,  i:70.) 

7.  Where  the  defendant  is  not  the  plain 
tiffs   wife,   and   she   admits   the   facts 
showing  she  is  not,  and  does  not  claim 
to  be  such,  the  power  to  grant  a  coun- 
sel fee  and  alimony  shonfd  uot  be  ex- 
ercised in  her  favor.     (Id.) 

8.  Should  the  court  finally  determine  as 
a  maiter  of  discretion,  that  it  will  not 
decree  the  nullity  of  the  marriage,  mill 
there  is  no  legal  marriage.     Still    the 
defendant   is   not  the   plaintiff's  wife. 
This  being  clear  at  the  commencement 
of  the  controvert" y.  the  plaintiff  is  under 
no  obligation  to  support  the  defendant 
or  to  pay  her  counsel.     (Id.) 

DONATIO  MORTIS  CAUSA. 

1.  Gifts  morti*  cajixa,  though  not  favored 
in  law,  are  sustained  in  cases  where 
the  essential  conditions  are  fulfilled, 
which  are.  contemplation  of  death, 
cleaily  expressed  intent  to  give  in  pre- 
tertti,  delivery  of  the  subject-matter, 
and  di-aih  of  the  donor  without  revoca- 
tion of  the  gift,  i  Cliamptity  agt.  Blan- 
chard,  39  N.  F.,  111.) 

EJECTMENT 


1.  In  an  action  of  ejectment,  bronsht  by 
a  vendor,    or  hh<  grantee,   to   recover 
lands  in  the  possession  of  the  defendant 
under  an  executory  contract  of  sale,  for 
default  in  the  payment  of  one  of  the  in- 
stallments at  the  time  fixed  upon  by  the 
contract;  htld\\\M  the  defendant  might 
interpose  an  equitable  defense,  and  the 
court  would  consider  the  case  in  the 
same  view  as  though  the  defendant  had 
commenced  a  cross  action  and  applied 
for  an  injunction.     (Cyt/te  agt.  -La  Pun- 
tain,  51  Barb.,  186.) 

2.  Where  an  action  of  ejectment  is  brought 


against  one  in  possession  as  tenant  of  an 
other,  RI  d  the  defendant  gives  police  of 
the  suit  to  such  other  person,  as  required 
by  statute,  the  latter,  in  the  absence  of 
any  proof  to  the  contrary,  will  be 
deemed  to  have  assumed  the  defense  of 
the  action,  and  will  be  concluded  by  a 
recovery  therein  against  the  defendant 
(  Van  Alstine  agt.  McCartu.  51  Barb.. 


3.  If  he  is  not  concluded  by  the  judgment 
in  the  ejectment  suit,  on  the  ground  that 
he  was  the  real  party  defending  the 
action,   and    bound   bv    the   recovery 
therein,  he  will  be  liable  for  the  renu 
and  profits,  at  common  law  after  th« 
plaintiff     has      recovered     possession, 
where  it  appears  that  he  has  actually 
received  such  rents  and  profits.     (Id.) 

4.  The  owner  of  lands  conveyed  the  sama 
to  the  defendant's  grantor  subject  to  an 
annual   rent  charge  thereon,  and   the 
right  of  re-entry  in  case  of  non-payment 
of  rent.     The  grantor  died,  leaving  six 
heirs.      Held   that  one   of  such    heirs 
could  maintain  an  action  of  ejectment 
to  recover  possession  of  her  one  sixth 
of  the  lands,  as  such  heir,  tor  non-pay- 
ment of  rent,  without  joining  the  own- 
ers of  the  other  five  sixths  as  plaintiff's. 
(C'ruyer    agt.   McClaugkry,   i>i    Barb., 
642.) 

5.  Where,    in   an   action    of   ejectment* 
the   plaintiffs  claimed  to   recover  th« 
premises  in  question  upon    the  ground 
that  S.  died  seised  and  in  possession  of 
the  premises,  and  being  thus  seised  and 
possessed,  he  by  his  will  devised  them 
to  his  son.  for  life,  and   ati«-r  his  de- 
ceae.  to    his   sisters,    from    whom   the 
plaintiffs,  were  descended  ;   Held  that 
to  entitle  the  plaintiffs  to  recover,  they 
must  establish    title  in   S.  ;    and  that 
without  Mich   proof  thev  could  not  re- 
cover,   even    though    the    defendants 
were  without  title.     (Enders  agt.  SUrn- 


6.  In  an  action  of  ejectment  for  the  non- 
payment 'of  rent,  where  the  referee 
finds  as  a  maiter  of  fact,  '•  that  tha 
defendant  was  at  the  commencement 
of  the  action,  and  ha«  been  for  years 
prior  thereto,  the  owner  in  fee  of  said 
premises,  and  held  the  same  immediate- 
ly of  the  state,  and  that  the  contract 
upon  which  the  action  in  brought  was 
one  of  the  assignments  by  means 
whereof  the  title  came  to  the  defend- 
ant, and  that  the  plain)  iff  had.  when 
the  action  was  commenced,  no  estate 
or  interest  in  the  prem'ses,"  but  at  tha 
same  time  finds  as  a  conclusion  of  law, 
that  the  plaintiff  is  entiilecl  to  recover 
the  possession  of  the  premises,  the  con- 
clusion of  law  is  unwarranted  by,  and 
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in  conflict  with,  the  facts  found.  (  Van 
Bensselaer  agt.  Bar  ringer,  39  N.  Y.,  !>.) 

7.  But,  the  conclusion   of  law  being  in 
'  conformity  with  the  law  as  settled  by 

the  decisions  of  the  courts,  the  findings 
of  the  facts  must  be  presumed  erro- 
neous, and  furnish  no  ground  for  dis- 
turbing the  judgment.  (Id.) 

8.  That  the  defendant  held  the  fee  by  a 
tenure  immediately  of  the  state  as,  all 
our  lands  are  held,  was  not  inconsistent 
with    his   holding  of  Van    Kensselaer 
•nder  the  conveyance  in  question.  (Id.) 

9.  In  an  action  of  ejectment,  brought  to  j 
recover    the  possession  of  lands   held  j 
by  the  defendant  under  a  grant  in  fee 
reserving   rent,  proof  of  conveyance, 
forty  years  before  the  commencement 
of    the   suit,  to   one   from    whom   the 
plaintiff  derives  title,  proof  of  her  grant 
reserving  rent,  ami  proof  of  the  pay- 
ment of  rent  to  her  heirs  at  law,  and 
subsequent  grantees,  by  the  successive 
tenants,  including  the  defendant,  suffi- 
ciently establishes  the  title  of  the  or- 
iginal" grantee  as  against  the  tenants  in 
possession.     (Hosfurd  agt.  Ballard,  39 
N.  Y.,  147.) 

10.  Where    a    grant    in    fee    reserving 
rent    contains  the   express    condition, 
that,  if  the  rent  shall  be  unpaid  at  the 
time  appointed  for  i  he  payment  there- 
of,  thf.i  the  grant  and  the  estate  de- 
mised are  to   be   void,  determine  and 
cease,  and  thereupon  it  shall   be  law- 
ful for   the  grantor,  his  heirs  and  as- 
signs,  to   re-enter.  &.C.,   it  is  not  ne- 
cessary for  the  plain  lift,   in  the  eject- 
ment brought  for  a  breach  of  such  con- 
dition, to  prove  a  demand  of  the  rent. 
(Id.) 

11.  The    common    law    rule,    requiring 
such  demand  on  the  premises,  on  the 
day,   and  tor    the    precise  amount,  is 
abrogated  by  the  statute,  which  makes 
the   commencement  of   the  action   of 
ejectment  stand  in   place  of  such  de- 
mand ;  and  this  staiute  applies  as  well 
to  a  grant  in  fee  reserving  rent,  as  to  a 
lease  for  years,  or  other  term  less  than 
a  fee.    (Id.) 

12.  The     etatute     of     1846,     requiring 
fifteen  davs*  notice  of  an  intention  to 
re-enter,  does  not  apply  to  a  grant  in 
•which  the  right  to  re-enter  arises  on 
default  of  payment  by  the  tenant,  but 
onlv  where  such  right  depends  on  the 
sufficiencv  of  goods   whereon  to  dis- 
train.    (Id.) 

ESTOPPEL. 

1.  A  party  setting   up  an   estoppel,  must 


be  personally  misled  or  deceived  by  the 
acts  which  constitute  the  estoppel  al- 
leged;  and  he  must  have  a  particular 
interest  in  such  acts,  more  than  the  pub- 
lic at  large.  He  must  have  trusted  to 
them,  and  confided  in  them,  in  some 
particular  business  transaction.  (Gar. 
lingfumse  agt.  Whiticell,  slJBartj.,  ^08.) 

'2.  The  mere  circumstance  that  one  has 
made  improvements  upon  the  land  of 
another,  under  an  honest,  but  erroneous 
belief  that  he  was  the  owner,  forms  no 
ground  for  transferring  the  title  of  one 
person  to  another;  nor  for  estopping 
the  owner  from  reclaiming  his  own. 
(Raynor  agt.  Timerson,  51  Barb..  517.) 

3.  Possession  and  claim  of  title  under  an 
erroneous   location,    short    of    twenty 
vears,  is  not  sufficient  to  establish  title 
in  the  occupant,  as  against  a  valid  pa- 
per title  ;  unless  such  location  was  made,, 
and  the   possession   under  it  has  been 
continnea.  under  such  circumstances  as 
to  estop  the  party  having  the  paper  ti- 
tle from  asserting  his  claim  against  such 
occupant.     (Id.) 

4.  One  who  has  covenanted   with  execn 
tors,  as  such,  that  third  persons  shall 
satisfy   and    discharge  a    mortgage,  is 
thereby  estopped  from  denying  the  right 
of  the   executors   to  sue  on  such  cove- 
num.  in  their  representative   capacity. 
(Farnhum  agt.  Mallory,  5  Alb.  N.  &., 
380.) 

5.  In  such  an  action,  their  interest  in  the 
enforcement   of  the   covenant   may  be 
assumed.     (Id. ) 

EVIDENCE. 

1.  It  is  indispensable  to  the  admission  in 
evidence  of  a  memorandum  made  l>v  a 
•witness  at  the  timeof  the  making  of" an 
alleged  agreement,  that  it  be  shown  the 
witness  has  no  recollection  of  the  mat- 
ters stated  therein,  independent  of  the 
•written  paper.     If  he  has  such  recollec- 
tion,    the     evidence     is    inadmissible. 
(Meacham  agt.  Pell,  51  Barb.,  65.) 

2.  Where  a  witness  testifies  fully  to  an 
interview  between  the  parties,  at  which 
an  agreement  was  entered  into,  a  mem- 
orandum of  the  ter.ns  of  such  agree- 
ment, made  by  him  at  the  time,  is  not 
admissible  to"  corroborate  the  witness. 
(Id.) 

3.  A  party  to  an   action   should   not  be 
permitted  to  give  in  evidence  a  mem- 
orandum made  by  kw>self,  to  prove  the 
terms  of  a  contract  between   him   and 
his  adversary,  which  has  been  made  by 
hnn  privately,  and  never  shown  to  the 
other  party."  Such  a  rule  of  evident? 
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would   open  a  door  to  frauds  of  the 
worst  character.     (Id.) 

4.  Where  improper  evidence  is  received 
although  ob.ected  to  by  the  other  party, 

1  but  subsequently  and  before  the  testi- 
mony is  closed,  the  jud^e  orders  the 
evidence  to  be  struck  out,  and  directs 
the  jury  to  disregard  it,  the  error  is  not 
cured  by  such  order  and  direction  if 
the  verdict  cannot  be  supported  except 
by  such  evidence.  (Mandeville  agt. 
Guernsey,  51  Barb.,  99.) 

5.  Where  there  is  a  variance  between  the 
complaint  and  the  proof,  in  regard  to 
the  time  of  delivery  and  acceptance  of 
property,  which  has  not  misled  the  de- 
fendant, the  court  in  the  exercise  of  its 
discretion,  may  direct  the  jury  to  find 
the    fact    according    to    the  evidence. 
(Babbett  agt    Young.  51  Barb.,  466.) 

6.  Where  there  is  nothing  in  the  body  of 
a  written  agreement,  or  in  the  form  of 
a  party's  (Signature,  to  indicate  that  the 
obligation  theieby  created  was  intended 
to  be  any  other  than  a  personal  obliga 
tion  on  liis  part,  parol  evidence  is  inad- 
missible to  show   that  the  agreement 
was  in  fact  the  obligation  of  third  per- 
sons, and  that  such  party  signed  it  as 
their  agent.     (Id.) 

7.  It  seems  the  rule  is  otherwise  where  it 
appears  in  the  body  of  the  instrument, 
or  from  die  signature  of  a  par.y  thereto, 
that  he  was  acting  for  others  and  in- 
tended to  bind  them,   and  not  himself 
(Id.) 

8.  Where  a  party  sued  npon  an  agreement 
executed  by  him  in  his  own  name,  does 
not  clitim,  upon  the  trial,  to  recoup  any 
damages  except  such  as  have  accrued 
to  third  persons,   by  the  plaintiff's  al- 
leged breach  of  the  agreement,  and  they 
are   not   shown    to    be   parties   to   the 
agreement,  an  ofler  to  prove  a  counter- 
claim in  their  behalf,  is  properly  over- 
ruled.    (Id.) 

9.  Conversations  and  declarations  of  a 
testator,  in  favor  of  the  executor  are 
never  allowable  in  actions  between  the 
executor  and  third  persons,  unless  un- 
der some  peculiar  circumstances.  (Chase 
agt.  Eicinq,  51  Barb.,  597.) 

10.  In  order  to  render  opinions  as  to  the 
valu*»  of  a  dosf  competent  evidence,  it 
should  first  be  shown  that  the  dog  in 
question  is  a  marketable  animal,  either 
belonging  to  some  peculiar   bleed,  or 
possessing  soine  peculiar  qualities  which 
make  him  an  animal  usually  vendible 
at  some  approximately   regular   price. 
(Jiroicn  agt.  Jlohiiryef,  52  Barb.,  15.) 

11.  In  an  action  against  an  overseer  of 
highways,  for  causing  embankments  or 


breaks  to  be  made  across  the  ro  id,  on  a 
hill,  whereby  the  plaintiff  was  thrown 
from  his  Wngon  and  injured,  evidence 
ottered  by  the  plaintiff  to  show  that 
within  a  week  of  the  time  of  the  acci- 
dent, a  person  was  upset,  at  the  same 
place,  and  a  lady  was  thrown  out  of  the 
wagon  in  which  she  was ;  and  that 
about  the  same  time  the  plaintiff  waa 
injured,  or  within  two  or  three  months 
of  that  time,  several  accidents  of  a  sim- 
ilai  kind  occurred,  from  the  same  cause, 
at  the  same  place,  is  not  admissible. 
( Sherman  agt.  Kurlrigkt,  teBarb.,  267.) 

12.  Where  in  such  an  action  the  plaintiff 
alleged,  in  one  count  of  his  complaint, 
that  the  defendant  was  fully  informed 
and  knew  of  the  danger  of  the  embank- 
ments placed  by  him  upon  the  highway 
and   that   he   willfully  and  icrvnyfally 
persisted   in  erecting  and  maintaining 
them,  across  the  highway;  field,  that 
an  issue  being  raised  as  to  the  defend- 
ant's malice  and  intentions,  it  was  not 
erroneous  to  permit  him  to  prove  that 
he  had  no  malice  or  ill-will,  or  intention 
to  injure  the  plaintiff.     (Id.) 

13.  Parties  committing  a  fraud  in  the  sale 
of  land,  are  jointly  and  severally  liable. 
Evidence,  therefore,  which  implicates 
one,  and  not  all,  is  admissible,  and,  if 
sufficient,  will  justify  a  verdict  against 
one  alone,     (Chester  agt.  Dicktrton,  52 
Barb.,  349.) 

14.  Evidence  of  the  continuance  of  snch 
fraudulent  acts,  by  one  ot  the  partners, 
between  the  making  and  completion  of 
a  contract  for  the  purchase  of  the  land 
by  the  plaintiff,  is  admissible,  in  an  ac- 
tion against  all  of  th  in,  for  the  fraud. 
(Id.) 

15.  A  partnership  may  exist  with  lands 
for  its   subject.       Snch   a  partnership 
may  be  created  by  parol.     (Id.) 

16.  A  judgment  is  conclusive  upon  the 
parties  thereto,  only  in  respect  to  the 
grounds  covered   bv    it,  and  the   facts 
necessary  to  uphold  it;  and  although  a 
decree,  in  express  terms,   professes  to 
affirm  a  particular  fact,  yet,  if  such  fact 
were  immaterial  to  the  issue,  and  the 
controversy  did  not  turn  npon  it,  ttie 
decree  will  not  conclude  the  parties  in 
reference  to  such  fact.    (Tke  People  agt. 
Johnson,  38  N.  Y.,  63.) 

17.  Hence,  the  record  of  the  court  in  snch 
case,  cannot  be  admitted  as  evidence  in 
a  subsequent  suit  between  the  parties 
to  establish  the  fact  thus  incidentally 
affirmed,  but  not  judicially  established 
and  made  conclusive  upon  the -parties. 
(Id.) 

18.  In  an  action  for  rent,  the  offer  in  evi- 
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.  deuce  by  the  defendant,  of  a  j'ldtrmeiu 
in  his  favor  for  damages  sustained  by 
the  failure  of  the  plaintiff  to  fnltill  the 
terms  of  his  conn-act  as  lessor  of  the 
premises,  was  properly  rejected;  wliile 
the  evidence  offered  l>y  the  plaintiff  of 
a  judgment  in  his  favor,  in  an  action 
between  the  same  parlies,  and  fur  the 
rent  of  the  same  premises  for  a  previous 
quarter.  WHS  properly  admitted,  and 
was  conclusive  nf  the  whole,  question. 
(Kdseij  agt,.  Ward,  38  N.  Y.  83.) 

19.  An  attempt,  liy  offer  of  testimony,  by 
inference  to  put   another   construction 
upon  a  writing,  in  plain  violation  of  the 
rule,  that  a  written  conn-act  .-anuot  be 
waived  by  parol.  is  properly  rejected. 
(Porter  agt.  t>'j)eiice,  38  X.  Y.  lli)  ) 

20.  Action   asrainst   makers   of  note   by 
owners  and  holders  fur  value.    Answer. 
denying  that  plaintiffs  are  owners  and 
liolders  of  said  note,  and  alleging  that 
they  had  transferred  the  fame  to  C.  ;  ! 
defendants  upon  trial  tffve  evidence  to  | 
show,  that  C.  had  liroughr  suit  upon  the  ! 
note. — of  course  as  owner.      Plaintiffs 
thereupon  oiler  the  testimony  of  H.  that, 
lie  received  the  note  from  plain  tills  (a 
foreign  corporation)  for  collection  :  that 
for  convenience  he  sued  the  note  in  tl>e 
name  of  C.  with    his  consent,    which 
siiir    was   discontinued;    tkat    C.   paid 
nothing,  and   was  to  pay  nothing,  for 
the  note.     Held,  that  the  evidence  was 
proi.erlv  admitted.     (Hatters'  Z?u)<£agt. 
Phillips,  38  N.  F.,  128.J 

£1.  Wi'ere  the  only  ground  for  the  rever- 
sal of  a  judgment  is  the  admission  of 
iiicomnetent  evidence,  which  is  shown, 
however,  to  he  wholly  immaterial,  i" 
no\vi<e  prejudicial  to  the  appellant,  the 
judgment,  must  lie  affirmed.  (  Wattsun 
agt.  Campbell.  38  .V.  Y,  153.) 

~2.  Parol  evidence  of  a  contract  is  prop- 
erly tiiricken  out,  where  a  letter  making 
tiie  contract  of  appointment  in  subse- 
quently produced  on  the  trial.  ( Xeir- 
tirk  airt.  The  New  York  and  Hurltn> 
lt.lt.  Co..  33  .V.  Y.,  158  ) 

23.  Where,  bv  all  the  testimony  in  the 
case,  i here  is  led  no  question  as  to  the 
facts,  there  is  nothing  to  submit  to  the 
jury,     (fd.) 

24.  It  seems,  that,  where  an  objection  to 
testimony  is  made  in  general  terms,  ii 
will   lie  understood  to  lie  to  the  .-harac- 
ter  of  the  evidence,  and  not  to  the  com- 
petency <»f  the  witness.     If'the  objection 
is  to  tile  latter,  it  should  be  specifically 
made,  in  order  that  it   may  lie  met  and 
overcome.     (Iloxie  agt.   Alien,   38  iV. 
Y..  175.) 

25.  In   an   action   against  a   wife,  for  a 
wrong  commuted  in  iLe  presence  of  her 


husband,  testimony  havinsr  been  given 
tending  to  show  that  the  wife  acted  of 
her  own  motion  it  is  competent  for  the 
husband  to  testify  as  to  whether  she 
acted  under  his  direction  :  and,  where 
his  testimony  is  excluded,  it  is  error, 
for  which  judgment  against  the  wife  in 
such  action  will  be  reversed.  (Cassin 
agt.  Delany.  38  N.  Y.,  178.) 

26.  Error  by  the  exclusion  of  competent 
testimony  is  cured    bv  its  subsequent 
admission.      (Fountain  a«t.  Pettee.  38 
N.  F,  184.) 

27.  In  order  that  objection  to  evidence  be 
available,    upon   a    motion    for  a  new 
trial,  the  party  ob'ecting  should  com- 
municate to  the  court,  and  the  opposite 
party,  in  some  form,  the  grounds  of  hia 
objection.     ( Id.) 

28.  Evidence  of  what  a  \yitness  swore  to 
on  a  former  occasion  is  admissible  only 
upon  the  question  of  his  credibility  ;  it 
cannot  he  received  as  proof  of  the  facts 
so  sworn   to.     (McC'aie.  agr.  Bray  ton. 
38  N.  Y.  196.) 

29.  A  motion  to  strike  out  the  entire  tes- 
timony of  a  witne-s,  a  portion  of  which 
te.-timony  is  rompe  ent.  and  a  portion 
incompetent,  is  properly  denied.     The 
motion  should  be  restricted  to  the  in- 
competent   portion — then     its     denial 
would  be  error.     (Id.) 

30.  In  an  action  against  a  sheriff  for  the 
escape,  through    his    negligence,  (f  a 
judgment  debtor  lawful  I  v  in  his  custody, 
evidence    to    show     thai    the    prisoner 
would   have  returned   upon  ihe  limits 
jirior  to  the  conitneiicemeii'  of  the  action 
had    he    not    been     prevented     bv     the 
fraudulent  action  of  the  plaintiff,  in  in- 
admissible   where    no    such  gp-mid   of 
defense    is    alleged     in     the     answer. 
( Klrlameyen\.£\.  Itemsen,  38  ..V.  F.  206.) 

31.  On    the    trial,    ihe   court    excluded 
nearly    all    the    evidence    offered    by 
plain1  iff  to  show  his  dam-ages,  and  the 
jury   found  a   verdict   for   defendants. 
The  judgment  is  here  reversed,  specifi- 
cally upon  the  vrroundof  erroi  in  exclud- 
ing this  evidence.     (Starllrd  agt.  Har- 
row. 38  N.  Y.  i:30.) 

32.  Under  chapter   422,   Laws   of  1861, 
section    three,    it    is    not    ne'-efsary   to 
prove,  on  the  trial   f.f  an  liction  by  or 
against   a    corporation,    creaied    by   or 
under  the  laws  of  this  state,  the  exist- 
ence  of  such    corporation,    unless  the 
defendant   shall    have   alleged,    in    his 
answer,  that  the  same  is  not  a  r»»rpo ra- 
tion.    (S/nne  ag'.  H'e^cra  Tra/utjwrta- 
tion  Co.,  aS  Jf.  Y.,  240.) 

33.  A  mere  conveyance  in  writing,  recit- 
ing the  consideration,  executed  by  tba 
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grantor,  is  not  conclusive  upon  the 
parties  thereto.  Eiilier  party  is  at  lib- 
erty to  show  the  true  consideration  of 
the  transfer.  (W lustier  agt.  Billings. 
38  N.  Y.,  £J63.) 

34.  Where  the  complaint  alleges  a  prom- 
ise by  defendant  10  pay  a  certain  sum 
in  consideration  of  H  transfer  to  him  of 
certai'i  property,  and  this  is  denied  ny 
the  answer,  the  defendant  has  a  right 
to  prove  anything  that  will   prove  the 
allegation    of   the    complaint    untrue. 
(Id.) 

35.  It  is  entirely  competent  to  prove  mar- 
riage  by    cohabitation,   aeknowledtre- 
meut  of  the  marriage   by  the  parties 
themselves,  reception  of  them  as  man 
and  wife  by  their  relatives  and  friends, 
and    common    reputation.      See   cases 
cited  in  opinion.     (O'Gara  agt.  Eisen 
lohr,  38^.  Y.,  296.) 

36.  The  general  rule  is.  that  the  proof  of 
the  dea'h  of  a  person  once  living  is  in- 
cumbent upon    the  party  who   assert, 
the  death,  for  it  is  presumed,  that  the 
pers-ui  still   lives  until  the  contrary  is 
proved.     See  cases  cited.     (Id.) 

37.  As  a  general  rule,  the  law  presumes 
the  continuance  <>t  life,  and  the  de«th 
of  neither   husband  nor  wife  will    be 
presumed,    until   an  absence  of  seven 
years  without  being  heard  from.     (Id.) 

38.  Where,  in  an  action  to  recover  upon 
a  policy  of  tire  insurance,  tlie  account 
books  of  ihe  party  claiming  the  loss  are 
admitted,  without  objection,  as  evidence 
to  show  the  amount  and  value  of  the 
goods  on   hand   at  the  Mine  of  the  tire, 
and  evidence  is  also  admitted  to  explain 
alterations  in  the  accounts,  with  no  re- 
quest from  the  opposing  party  to  exclude 
flie  books  as  evidence  from  the  jury,  on 
account    of    the    presumption     raised 
against  them  by  the  fact  of  such  altera- 
tions,  ii    is  not   error  for  the  court  to 
submit  to  i  he  jury,  for  a  special  verdict, 
the  question,  •'  Have  the  account  books 
of  the  phiintitt'been  falsely  or  fraudu- 
lently al  ered  ?"    (Ke/li/  airt.  Indemnity 
Fire' I iis.  Co  ,  38  N.  Y.\  3'2'J.) 

39.  A.  conversation  between  witness  and 
prisoners    wife,    to  DM   competent   evi- 
dence against  the   prisoner,  must  have 
taken  place  in  his  immediate   presence 
and  hearing.    It  should  appear  from  the 
circumstances,  that  the   prisoner  heard 
the    conversation,    or   al    least   migjit 
have     heard    it.     (Lantry.in  ugt.    The 
People,  3D  2V.  Y,  3:).; 

40.  A  general    objection,   m:ide   before  a 
deposition    is  n-ad.    to   all   such    pans 
thereof  as  involved   matter  of  opinion 
of  the  witness  ou   the   biiujuct  of   ca- 


pacity,  &,c  .  cannot  avail  the  party. 
The  court  cannot  be  called  upon  to  scru- 
tinize the  testimony  of  witnesses,  and 
decide  for  the  party,  to  what  particu- 
lars hisobjections  shall  apply.  (Cliamp- 
ney  agt.  Blanckavd,  3D  N'.  Y.,  111.) 

41.  Although  the  evidence  of  husband 
or  wife  is  receivable,  in  a  collateral 
proceeding,  for  the  purpose  of  proving 
any  fact  material  to  the  issue  it  cannot 
be  admit'ert,  in  any  proceeding  what- 
ever, for  I  he  sole  and  direct  purpose  of 
impeaching  the  testimony  of  the  other. 
(lioyal  his.  Co.  agt.  Nolle,  5  Abb.  N. 

a.,  54.) 

4?.  A  declaration  made  in  the  presence  of 
one  unconscious  from  ch-en  or  stupor, 
is  not  evidence.  To  lie  admissible,  it 
must  not  only  be  made  in  his  bodily 
presence,  but  also  within  his  hearing 
and  understanding.  (Lanfrgcm  agt. 
The  People,  5  Abb.  N.  S.,  113.) 


EXCEPTIONS. 

1.  Exceptions  to  the   report  of  a  referee 
should    not   be   genet  al.     They  should 
be  specitfic,  and  point  out  the  error  com- 
plained  of.     (Loomix  agt.   Loomii,  51 
Barb.,  257.) 

2.  No  question  can  arise  upon  a  bill  of 
exceptions,  as  to  the  sufficiency  of  the 
complaint,  where  testimony  offered  by 
the  plaintiH'  is  received  without  ob'ec- 
tion,  and  the  defendant's  counsel  does 
not  suggest  that  the  complaint  is  insuf- 
ficient,    until     after   the    plahritf  has 
proved  his  case  and  rented.     (KerH  agt. 
Tuvttey,  51  L'arl>.,  385.) 

3.  At  that  stage  of  the  trial,  the  defendant 
may  raise  the  question   as  to  the  suffi- 
ciency of  the  complaint,  by  a  motion  to 
strike  out  so  much  of  the  testimony  as 
tends  to  prove  matters  not  alleged  iu 
the  complaint.     (Id.) 

4.  Defects  in  the  complaint  may  be  stated 
as  a  ground  for  a  motion  fora  nonsuit 
but  if  the  testimony  given  without  ob- 
jection is  sufficient  to  establish  a  cause 
of  action,  the  motion  should  .>e  denied. 
(Id.) 

5.  Exception  to  refusal  of  referee  to  allow 
an    amendment   of    answer    not    well 
taken   though  the  ground  cfpuch  refu- 
sal was  erroneous.     (Patcldn  agt.  Peck, 
38  N.  Y.,  39.) 

6.  Exceptions    to    testimony,    in    itself 
wholly  immaterial  to  any  issue  in  the 
case,  "are   not   available    upon   appeal 
(Porter  agt.  RucLman,  38  A.  Y.,  UlO.) 
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EXECUTION. 

1.  Where  there  is  real    cxtote  of  a  defen- 
dant upon   which  a  judgment  against 
him  is  a  lien,  and  execution  thereon  is 
issued  durin-r  his  life-time  to  the  sheriff; 
if  the   sheriff  on    finding    no   personal 
property  of  the  defendant  returns  the 
execution    nulla    bona.    the   court,  on 
motion,  will  order  the   return  of  nulla 
bona   to  be  canceled,  and  the  execution 
taken  from  the  files  and   returned   to  the 
theriff  to  the  end  that  he  may  proceed 
and  sell  the  real   estate  by  virtue  of  it. 
(Flanagan  agt.  Tinin,  ante,  130J 

2.  Where  a  defendant  dies  after  the  issu- 
ing of  execuiiou  against  his  property 
and  within  five    years   after  the  rendi- 
tion of  judgment   and  the    issuing  and 
return  of  the  execution,  no    consent  or 
order  of  the  court  is  necessary  on  is- 
suing a  second  exeeudou.     (Id.) 

3.  Where,  in   an  action    against  a  con- 
stable, for  reluming  an  execution   un- 
satisfied, when  it  might  have  been  col- 
lected, the  question  arises  whether  cer- 
tain property  of  the  defendant  in  the 
execution   was   exempt  from   levy  or 
sale,  the  affirmative  is  with  the  officer 
claiming  the  exemption.     Prima  facie 
all    property    is    liabie    to    execution. 
(Baker  agt."  Brintnall,  52  tiarb.,  188.) 

4.  Exemption  is  a  statutory  privilege,  and 
is  strictlv  personal.     It.  therefore,  will 
not  avail  an  officer  sued  for  neglect  of 
duty  in  not  levying  on  property.     (Id.) 

5.  The  question  of  exemption  being  one 
that  a  constable   cannot    raise   in   his 
defense,  when  sued  for  not  levying  and 
selling.  Ids  acceptance  of  the  execution, 
and   a    bond   of    indemnity,   with    his 
consent  to  act  upon  the  execution,  and 
his  action  so  far  as  to  take  an  inventory 
of  the  proper.'y  of  the  defendant  in  the 
exticution,  estops  him,  in   law,  from  re- 
turning the  execution  unsatisfied.  (Id.) 

6.  Held,  that  conceding  the  defendant  in 
execution  to  be  a  householder,  the  affir- 
mative of  the  proposition  that  she  had 
no  property  except  what  was  exempt 
from  execution,  was  upon  the  person 
claiming  the  exemption  as  a  defense. — 
and    there  was  no  error  in  denying  a 
nonsuit.     ( liaker  agt.  Brintrall,  5  Abb. 
N.  S.,£>3) 

7.  The  question  of  exemption  is  a  statu- 
tory privilege,  and  is  strictly  personal  ; 
it  therefore  would  not  avail  the  defend- 
ant, if  proved     (Id.) 

8.  Inasmuch  as  the  question  of  exemp- 
tion was  one  the  defendant  could  not 
raise  in"  his  cane,  the  acceptance  of  the 
execution  aud  the  bond  of  indemnity. 


•with  his  consent  to  act  on  the  execu- 
tion, and  his  acting  so  far  as  to  take  an 
inventory  of  the  property  of  the  de- 
fendant in  execution,  bound  him  to  go 
on  and  act  as  instructed,  and  estopped 
him  from  returning  the  execution  un- 
satisfied. (/(/.) 

EXECUTORS    AND    ADMINISTRA- 
TORS. 

1.  The  executor  of  a  deceased  resident  ot 
this  state  to  whom  letters  testamentary 
here  have  been  issued,  can  be  required 
to  include,  in  his  inventory,  assets  be- 
longing to  the  deceased  which  are  situ- 
ated in  another  state.  (In  Ike  Matter 
of  the  Estate  of  Butlvr,  38  Jf.  F.,  397.) 

•2.  The  executor  is,  by  statute,  required  to 
make  an  inventory  of  all  the  goods, 
chattels  and  credits  of  the  testator, 
without  qualification  or  omission; 
which  inventory  must  include  every 
species  of  personal  property  belonging 
to  the  testator.  The  only  qualification 
by  statute  is,  that  the  property  should 
have  belonged  to  the  testator  at  the 
time  of  his  decease,  and  that  the  same 
should  have  come  to  the  hands  or 
knowledge  of  the  executor.  (Id.) 

EXPRESS   COMPANIES, 

1.  The   Merchants'    Union  Erpress  Com- 
pany of  the  city  of  New  York,  by  their 
articles  of  association,  have  no  power 
nor  authority  to  consolidate   that   com- 
pany with  any  o'her.   without   the  con- 
sent of  a  majority  of  the  stockholders.  Al- 
though the  executive  committee,  and  a 
majority  of  the   trustees   of  that   com- 
pany, are  authorized    to  amend  the  ar- 
ticles of  association,  they  cannot  make 
an  amendment  so  as  to  authorize  the  con- 
solidation  of   the    company   with  any 
other,   without  the   consent   of  a   ma- 
jority of  the  stockholders.    (Slatchford 
agt.  "Ross,  ante,  110.) 

2.  Where,  however,  under  such   an    am- 
endment of  the  ar.ifles  of  association, 
the  company  has  been  united    with  an- 
other express  company,  and  the  union 
substantially  executed   by  a  transfer  of 
property,  and  by  a  large  number  of  the 
Stockholders   of  the   former  company, 
an  injunction  will   not   be   retained  to 
restrain  the  new   company  formed   by 
the  merger,   from    using   the  property 
transferred,  or  from  receiving  from  any 
of  the    stockholders  of  the   Merchants' 
Union  Expiess  Company,  a  surrender 
of  the  stock  held  by  them  to  the  new 
company,  and  a   voluntary   compliance 
of  the  terms  of  the  agreement  on  their 
part      (Id.) 
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3.  But  in  regard  to   the  property  not  de- 
livered, tlie  injunction  should  continue, 
and  the  directors   and  executive   com- 
mittee be  restrained  from  enforcing  any 
compliance  with  such  terms  of  consoli- 
dation  by  the  plaintiff  and  other  share 
holders,  who  are  not  willing  to  become 
members  of  the  new  company,  by  col- 
lecting the  assessment  on  the  snares 
of  the  stock,  or   in   any  other  manner, 
until  the  decision  of  the  case.     (!»'') 

4.  It  is  no  objection  to  the  continuance  of 
the  injunction  that  the  company  which 
forms  the  consolidation  and  merger,  and 
its  stockholders  severally  are  not  made 
parties — That,  company  is  in  no  way  in 
terfered   with    by   these    proceedings. 
(Id.) 

5.  The  decision   for  the   appointment  of 
a  receiver  on  the   ground  of  misconduct 
of  the  executive  committee  of  the  Mer- 
chants' Union  Express  Company  in  vot- 
ing forappropnat  ions  of  money  to  them- 
selves ami  others,  was  reserved  until  a 
receiver  who  had  been  appointed  H>me 
time  since  in  regard  to  the  property  of 
the  company  not  involved  in   the  con- 
solidation of   the  company,  should  be 
made  a  party  ar.d  appear  and  answer  in 
this  action  under  a  previous  order  of  the 
court.     (Id.) 

6.  A  receipt,  such  as  is  usually  given  hy 
express  companies  for  goods  delivered 
to  them  for  transportation,  is  not  sub- 
ject to  any  stamp  duty,   but  is  covered 
"by  the  exception  in  the  act  of  congress 
of    1865.     (lielyer    agt.    Dinsmore,   51 
Barb.,  69.) 

7.  An  express  company  is  to  be  regarded 
as  a  common  carrier,  and   its  lesponsi- 
bility  for  the  safe  delivery  of  property 
entrusted   to  it,  is  the   same  as  lhat  of 
a  carrier.     It  caiiiioi  by  a  notice,  or  by 
an  exception  in  a   receipt,  which  is  not 
shown  to  have  come  to  the  knowledge 
of  the  shipper  or  holdei.  exempt  itself 
from    liability   in    whole  or  in  part,  if 
goods  are  lost  through    its  negligence. 
(Id.) 

8.  Nor  will  proof,  even,  that  such  notice 
was  brought  to  the   knowledge  of  the 
owner,  be  sufficient  to  relieve  the  car- 
rier's liability;  but  an  express  contract 
lliust  be  proven.     (Jd.) 

FIXTURES. 


1.  The  more  sensible  rule,  in  regard  to 
what  are  to  lie  deemed  fixtures,  seems 
to  be  that  if  articles  art  essential  to 
the  use  of  the  really,  have  been  applied 
exclusively  to  use  in  connection  with 
it,  are  necessary  for  that  purpose,  and 


•without  ench  or  similar  articles,  the 
realty  would  cease  to  be  of  value,  then 
they  may  properly  be  considered  aa 
fixtures,  and  should  pass  with  it. 
(Hoyle  agt.  Plattsburgh.  and  Montreal 
B.  R.  Co.,  51  Barb.,  45.; 

2.  The  doctrine  that  the  rolling  stock  of 
a  railroad  company  in  all  cases  is  to  be 
considered  as  personal  propertv,  and  aa 
not  passing  under  a  mortgage  of  the 
road  and  its  appurtenances,  not  acceded 
to.  (Id.) 

FORCIBLE  ENTRY  AND 
DETAINER. 

1.  The  legislature,  in  framing  the  statute 
relative  to  forcible  entry   and  detainer, 
intended   to  require   the  party  to  dis- 
close  in  his  complaint,  the   nature  of 
his   right  to  the   possession,  and  how 
and   from  whom   it   was  acquired,  so 
that  it  would  appear  that  hi*  right  was 
a  legal  and  valid  one.     ( The  People  agt 
Field,  52  Barb.  198.; 

2.  An   allegation,  in  the  complaint,  that 
the  complainant  and  his  grantor  have 
been  in   the  quiet  and  peaceable  pos- 
session of  the  premises  for  many  years, 
and  for  more  than  five  years;   that  he 
had  a  good    legal    right  and  estate  to 
said  premises ;   and  that  he  still  has  a 
legal   right   to  the    possession  of  said 
premises,  is  not  in  compliance  with  the 
statute  ;  it  being  a  mere  allegation  that 
the  right  exists,    without   statini/   the 
right.     Such  a  complaint,  however,  is 
not  so  defective  as  to  deprive  the  officer 
of  jurisdiction.     (Id.\ 

3.  Possession  is  prima  facie  evidence  of 
ownership  in  fee;  and  if  the  allegation 
in  the  complaint  is  not  sufficiently  full 
and     specific,    the    defendant     should 
raise  the  question  before  the  judge,  to 
entitle  himself  to  the  benefit  of  the  ob- 
jection.    (Id.) 

4.  He  may  move,  at  n  special  term,  to 
dismiss  the  proceedings  for  the  detect. 
(Id.) 

5.  The  legislature  intended  to  prevent  all 
persona,  however  good   their  title   or 
right   to   the    possession   of    premises, 
from  forcibly  acquiring  possession  of 
them,  and,  having  peaceably  acquired 
possession,  from   holding  out  another, 
who.  at  the  time  of  such  entry  or  hold- 
ing out,  was  peaceably   in   possession 
thereof.     (Id.) 

6.  Hence,  it  matters  not  how  invalid  the 
occupant's  right  to  possefsion  may  be; 
if  he  is  in  the  peaceable  and  quiet  occu- 
pancy of  premises,  that  occupancy  can- 
not be  forcibly  invaded.     (Id.) 
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7.  Far  all  purposes  of  The  statute  regulat- 
ing proceedings  in  forcible  entry  and 
detainer,  tlie  person  in  possession  of  H 
house  must  he  deemed  to  lie  in  posses- 
sion of  the  land  ;  for  one  person  cannot 
be  in  possession  of  a  house,  and  another 
be,  at,  the  same  time,  in  possession   of 
the  land  on  which  it  stands.     (Id.) 

8.  Where  a  building  was  on  the  land  of 
the  sta'e,  without   objection  from  any 
one,  and  an  individual  had  the  right  to 

•  keep  it  there,  until  the  state,  or  its 
grantee  or  lessee,  should  require  its  re- 
moval: and  although  he  did  nor  occupy 
or  use  if,  yi-t  he  had  been  in  the  receipt 
of  the  rents  and  profits,  and  was  about 
to  put  it  in  order,  to  rent  it,  went  into 
it  whenever  he  had  occasion  to  do  so. 
and  no  oilier  person  had  either  the  pos- 
session, or  the  right  to  the  possession  ; 
Held,  ihitt  he  was  in  the  actual  posses 
sion  of  the  house.  (Id.) 

9.  Actual   occupancy,  at  the  time  of  (ho 
entry,  is  not  necessary  in  order  to  enti- 
tle the  person  injured  to  proceed  under 
the  statute.     (Id.) 

10.  The  entry,  to  be  forcible,  ought  to  he 
accompanied  by  some  circumstances  of 
actual  violence  or  terror.     If  these  cir- 
cumstances exist,  they  will  constitute 
the  entry  forcible,  though  no  person  be 
or  the  premises  at  the  time  it  is  made. 
(Id) 

11.  Where  1he  defendant  not  only  entered 
upon  the  premises  in  question,  but  re 
moved  therefrom  the  building,  having 
with  him  such  a  number  of  persons  as 
would  render  it  unsafe  for  the  occupant 
to  attempt  to  go  again  upon  the  land, 
and  lie  was  told  that  the  defendant  had 
now   got   possession   of  the  land,  and 
meant   to    hold  it ;    field,  that  enough 
was  proved  to  require  the  court  to  sub- 
mit it  to  the  jury  whether  there  was  not 
a  forcible  detaiiier.     (Id.) 


FOREIGN  CORPORATIONS. 


1.  Previous  to  the  Code,  foreign  corpo- 
rations were  not  the  subject  of  litiga- 
tion in  the  courts  of  this  state,  except 
when  proceeded  against  by  attachment 
of  iheir  property  for  the  collection  of 
a  debt  or  ihe  redress  of  a  wrong.  Anc 
the  Code  was  not  intended  to  extent 
that  power  any  further  than  it  existet 
at  that  time;  iilihoiigh  the  language  of 
the  Code  is  more  general,  and  might  be 
construed  more  liberally.  (HuweU»)l\ 
Clticayii  (iiid  North  Western  Itail 
,  51  Barb.,  378.) 


2.  Although  it  is  the  duty  of  the  state  t 


provide  for  the  collection  of  debts  from 
foreign  corporations,  due  to  iis  citizens, 
and  to  protect  its  ci;iy.i-ns  from  fraud, 
by  .ill  means  in  its  power,  whether  a- 
gainst  domestic  or  foreign  wrongdoers, 
this  does  not.  authorize  the  courts  to 
regulate  the  internal  affairs  of  foreign 
corporations.  The  courts  possess  no 
visitorial  power  over  them.  (Id.) 

The  court  will  not  enjoin  the  directors 
of  a  foreign  corporation  from  paying  a 
dividend,  where  no  debt  is  due'to  the 
plaintiff,  and  he  has  no  claim  for  re- 
dress lor  any  wrong,  and  hi«,  only 
ground  for  the  injunction  is  a  supposed, 
error  ou  the  part  of  the  directors  in  ma- 
king the  dividend.  (Id.) 

,  For  such  a  cause  he  must  seek  redress 
iu  the  courts  of  the  state  where  the 
company  was  incorporated:  unless 
fraud  is  contemplated,  by  which  the 
properly  of  stockholders  'who  are  citi- 
zens of  this  state  is  placed  in  jeopardy. 
(Id.) 

.  Although  it  be  not  affirmed  that  in  no 
cases  should  the  courts  exercise  juris- 
diction; vet  even  if  the  power  exists 
to  compel  a  foreign  corporation  to  come 
into  our  conns  and  become  a  party  to 
litigation  here.  81  ill,  where  the  cause  of 
action  arises  abroad  ;  where  it  affecta 
only  the  internal  government,  of  the 
corporation  ;  where  the  judgment,  if 
rendered,  cannot,  be  in  any  way  en- 
forced against  them,  except  by  injunc- 
tion against  individual  membeis  ot  the 
corporation  ;  and  the  party  has  an 
ample  remedy  in  the  stale  where  the 
corporation  has  a  legal  existence ;  the 
courts  here  may  well  dec^.e  exercising 
an  equitable  jurisdiction,  in  such  a 
case.  Per  IKGRAHAM,  J.  (Id.) 


FOREIGN  GOVERNMENTS, 


propen  v  in  >\  imm  vnt   t^/7  m 

(Leavitl  agt.  Dalney.  ante, 

.  Consequently,  where  funds  of  a  for" 
eign  government  are  in  the  hands  of  it_ 
agents  residing  here,  for  the  al  leged  pur 
pose  of  being  paid  to  creditors  of  that 
government  who  also  reside  here,  the 
court  here,  being  without  jurisdiction 
over  the  principal — the  foreign  govern- 
ment, has  no  jurisdiction  over  its  agents 
here.  And  being  without  jurisdiction 
over  the  parties,  it  cannot  proceed  t» 
rem  to  disptu-e  of  its  property  iu  favor 
of  resident  crediiors.  (Id.) 
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FRAUDULENT    REPRESENTA- 
TIONS. 

1.  The  complaint  in  an  action  for  deceit 
or  fraud  in  the  purchase  or  sale  of  prop- 
erty, induced  or  procured  by  false  repre- 
sentations inn-it  in  substance  slate  (he 
representations  and  aver  their  fatuity 
and  that  tliey  were  made  with  intent 
to  deceive  the  plaintiff  and  induce  him 
to  make  the  purchase  or  trade  in  ques- 
tion,  and   that  they  did   induce   ouch 
trade,  to  the  plaintiff's  injury.     (Barber 
agt.  if  organ,  51  liarb.,  116.) 

2.  Where,  in  such  an  action,  there  was 
nothing  in  the  first  count  of  the  com- 
plaint which  amounted  to  an  allegation 
or  averment  that  the  defendant  made  the 
representations  to  induce  the  plaintiff 
to  make  the   purchase  of  the  property, 
or  with  the  intent  lo  defraud  or  deceive 
him  ;  or  that  such    representations   in 
fact  induced  the  purchase  of  the  prop- 
erty ;   Ueld,  on  demurrer,  that  I  he  count 
vras    defective,    hi    these    particulars. 
(Id.) 

3.  The  second  count  of  the  complaint  al- 
leged that  the  defendant  represented  to 
the  plaintiff  that  a  company,  known  as 
"The  New  York  and  Santa  Fe  Mining 
Company,  "  was  a  duly  organized  cor- 
poratiou  with  an  original   capital  stock 
of  $5,000,000.  of  the  par  value  of  $tOO 
per  share  ;  that  said  company  had  very 
•valuable  mines  which  it  was  then  work- 
ing; that  the  yield  of  its  mines  was  of 
immense  value;  and  that  said  company 
•would  certainly  pay  quarterly  dividends 
in  gold,  of  six"  per  cent;  and  that  the 
Block  of  the   company   was   very  hard 
and  almost,  impossible  to  he   obtained. 
it    ./as   so    valuable.     The     complaint 
then  alleged  that  the  defendant  aflirm- 
ing  and  declaring    that  he   knew   each 
and  every  one  of  such  statements  to  be 
facts,  induced  and  advised  the  plaintiff 
to  purchase   of  and   through   him  four 
hundred  and  eighty  shaies  of  the  capi- 
tal stock  of  said  company,  which  he  did 
purchase,  airl  paid   inerefor  the  sum  of 
$13.376;  the  plaintiff  believing  and  con- 
tiding  in  eacli  and  all  of  the  said  ssate- 
menW  and    representations   to  be  true. 
The  count  then  averred  that  each  and 
every  of  said  statements  were  false  and 
•were  fully  known  to  the  defendant  to 
be  false  : 

1.  Held  that  these  allegations,  together, 
imputed  and  implied  a  fiaud  purposely 
and  intentionally  committed  upon  the 
plaintiff,  by  the  defendant,  and  that  the 
count  might  therefore  be  sustained. 
(Id.) 

5.  The  plaintiff  could  not  be  required  to 
prove,  on  the  trial,  any  tiling  more  than 


the  representations  pet  forth,  the  fact 
thai  the  defendant  procured  and  indu- 
ced him,  in  reliance  upon  such  repre- 
sentations, to  make  the  purchase  of  the 
stock  as  stated,  and  then  to  prove  the 
utter  falsity  of  such  statements  and  rep- 
resentations, and  that  the  defendant 
kuew  them  to  be  false  when  he  made 
them.  That  this  would  make  out  a  clear 
and  complete  cause  <>f  actiou,  except 
proof  of  damages.  (Id.) 

6.  The  sole  object  of  the  statute,  in  de- 
claring void  conveyances   made   with 
intent  to  hinder,  delay  or  defraud  credi- 
tors, &.C..  is  to  protect,  and  prevent  the 
defeat  of,   tavfu-l  debts,  claims  or  de- 
mands, and  not  those  which  are  unlaw- 
ful, or  trumped  up,  and  which  have  no 
foundation   in  law  or  justice,  and  the 
verity  of  which  is  never  established  by 
any  judgment,  or  by  the  as.-eut.  of  the 
pc'-son  against  whom  they  ar«  made. 
As  against  claims  and  demands  of  the 
latter  class,  the  statute  does  nut  forbid 
conveyances  or  assignments,    nor  de- 
clare them  void.     (Baktr  agt.  Gilntan, 
V2Barb.,  26.) 

7.  If,  at  the  time  a  conveyance  is  made, 
there  is  no  person  competent  to  ques- 
tion  its  validity,  the  tile  will   vest  in 
the  grantee  absolutely,  as  against  all 
the  world.    Subsequent  creditors  of  the 
grantor  cannot  reach  ir,  in  sui-h  a  case, 
as   the   foundation    upon    \\bn-h    their 
rights  are  held   to  attach  to  property 
once  owned   by  their  debtor  does  not 
exist.     It  is  only  when  a  conveyance 
is   void,  or  voidable,   as  to  creditors, 
when   made,  that  subsequent  creditors 
of  the   grantor  can   attack  it  on   that 
ground  alone,     li  is  not,  in  such  a  case, 
nboitajide  conveyance  to  the  grantee, 
either  as  to  prior  or  subsequent  credi- 
tors.    (Id.) 

8.  The  defendant,  being  sued  in  actions 
for  slander,   retained   (he  plaintiff,   an 
a>tornev.  to  defend  those  act  ions.    Three 
days   afterwards,   the   defendant    cun- 
veve'i  his  property  to  a  third  person, 
for  the  purpose  ot  defeating  the  claims 
of  the    plaintiffs   in   the    slander   suiis 
should  any  be  established.     Two  days 
after  this,  the  plaintiff  was  informed  of 
such  conveyance,  by  the  grantor,  and 
of  its  object.     Only  a  small  portion  of 
the   plaintiffs  demand  had   then    been 
enrned.     The  plaintiff  svent  on  defend- 
ing such  actions,  without  objection,  for 
more  ttiau  a  year,  wi.en  they  were  dtr- 
termine.'i  in  tfie  defendant 's  favor.    Hi. Id 
that  the  credit  was  not  given  by  the 
plaint i ti   upon  the  faiiii  ot  lite  defend- 
ant's ownership  of  'he  property   con- 
ve\  jd     and  tti.it  his  demand  being  em- 
braced   111    oi;e   judgment,    recoveitd 
nearly  two  yearn  at'ier  the  conveyance, 
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he  was  dearly  a  subsequent  creditor  of 
the  defendant.     (Id.) 

9.  Held,   also,   that  the  plaintiff  having, 
after  being  informed  of  the  conveyance 
and  the  intent  with  which  it  was  exe- 
cuted, made  no  objection,  and  asked  for 
no  security,    but.  continued   to   render 
his  services  as  attorney  as  he  had  began, 
with    full    knowledge    of    the    whole 
transaction   and    of   its    character,    he 
must  be  held  to  have  assented  to  it, 
and  to  have  consented  to  go  on,  and 
trust  the  defendant,  upon  the  basis  of 
the  property  being  out  of  his  hands  and 
ntider   the   ownership   and   control   of 
another.     (Id.) 

10.  A  creditor  who  has  trusted  his  debtor 
after  being  fully  informed  by  the  latter 
that  he  has  put'  his  property  out  of  his 
hands,  by   a  conveyance  valid  as   be- 
tween   him   and    Ins   grantee,   though 
voidable  as  to  existing  creditors,  should 
not  be  allowed  to  come  into  court  and 
claim  that  such  conveyance  was  fraud- 
ulent and  void,  as  to  him,  on  account 
of  such  indebtedness.     (Id.) 

11.  As  to  such  creditor,  a  conveyance  of 
that  kino,  would  not  be  fraudulent,  in 
any  sense,  and  cannot 'be  avoided  on 
that  ground.     (Id.) 

12.  The  rule  is  well  settled,  that  where 
two  or  more  persons  are  engaged  in  a 
fraudulent  transaction  to  injure  another, 
neither  law  nor  equity  will  interfere  to 
relieve  either  of  such  persons,  as  against 
the  other,  from   the   consequences   of 
their  misconduct.     (Steioart  agt.  Ackley, 
5-2  Barb.,  283.) 

13.  Thus,  where  property  belonging  to  L. 
A.  was  conveyed  by  him  to  his  brother 
W.  A.  without  coi  sideration,  and  for 
the  purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  the  grantor, 
and   thereupon    W.  A.  and   wife   cou- 
veved  the  same  property  to  J.  A.  iii  trust 
to  apply  the  income  to  the  use  of  L.  A.'s 
wife,  in  such  manner  as  she,  with  the 
consent  of  the  trustee, should  from  ti.ne 
to  time  direct,  with  power  to  dispose  of 
the  property,  and  the  proceeds  thereof, 
for  her  benefit,  &c.,  with  remainder  to 
her  issue,  if  she  left  any,  and,  if  not, 
then  to  the  plaintiffs  the  brothers  and 
sisters  of  herself  and  her  husband  ;  such 
trust  deed  being  also  executed  arid  de- 
livered without  consideration,  and  for 
the  same  purpose  as  the  former  deed, 
the  cestui  (fue  trust,  L.  A.'s  wife,  know- 
ing, at  the  time,  that  such  trust  deed 
was  executed  and  delivered  lor  such 
purpose:    and  the  trustee  never  took 
actual  possession  of  the  trust  property, 
or  anv  part  of  it,  but  the  same  was,  by 
the  assent  and  direction  of  the  cestui  que 


trust,  left  in  the  possession  of  her  hus- 
band, L.  A.,  and  was  managed  by  him; 

14.  Held,  1.  That,  as  an  action  could  not 
have  been  maintained  by  the  trustee, 
claiming  under  the   deed,    to   recover 
possession  of  the  property,  because  the 
transaction  was  tainted  with  fraud,  the 
cestui  que  trust  stood  in  no  better  posi- 
tion than  the  trustee;  that  she  being  a 
party  to  the  fraud,  and  acquainted  with 
its   object    and    purpose,    would    thus 
occupy  precisely  the  same  attitude  as 
the  grantor  and  the  trustee.     (Id.) 

15.  That  the  plaintiffs,  after  the  death  of 
L  A.'s  wife,  took   the  place  of  their 
predecessor,  from  whom  they  derived 
their   title,   and   were    entitled   to   no 
greater  rights  than   she  would  enjoy. 
That  they  were  not  innocent  parties, 
but  persons  claiming  through  a  fraudu- 
lent conveyance,  which  could   not   be 
enforced  as  between  the  grantor  and 
grantee  and  the  immediate  beneficiary, 
and.  therefore,  they  could  not  maintain 
an  action,  against  the  trustee,  to  recov- 
er their  interest  in  the  trust  funds.  (Id.) 

16.  That  as  the  trustee  never  actually  had 

Eossession  or  control  of  the  property, 
e  was  not  accountable  for  it  as  actual 
trustee.     (Id.) 

17.  Although  there  is  a  certain  trust  rela- 
tion between  the  shareholders  and  the 
directors  of  a  corporation,  yet  the  trust 
put  in  the  directors  usually  extends,  and 
in  any  particular  case  will  be  assumed 
to  have  extended,  only  to  the  manage- 
ment of  the  general  affairs  of  the  cor- 
poration, with  a  view  to  dividends  of 
profits,  and  therefore  that  the  trust  re- 
lation   between    the    stockholder  and 
director  extended   no   further.      (Car- 
penter agt.  Danfortk,  52  Barb.,  581.) 

18.  Hence   a  sale   of  stock,   by  a  stock- 
holder to  a  director,  or  the  stock  itself, 
is   not  so  far  connected  with,  or  the 
subject   of  the  trust  rr  trust  relation, 
which  is  admitted  to  exist,  as  to  subject 
the  director  to,  or  give  the  seller  the 
benefit  of  the  principle  of  equity  appli- 
cable to  the  dealings  and  contracts  of 
parties  between  whom  there  is  a  trust 
or  confidential  relation,  and  to  require 
the  purchaser  to  prove  not  only  that  he 
paid  a  full  and  fair  price  for  the  stock, 
but  also  that  he  disclosed  to  the  seller 
every  fact  or  circumstance  known  to 
him,  and  not  known  to  the  seller,  ma- 
terial on  the  question  of  the  value  of 
the  stock.     (Id.) 

U.  Such  a  case  is  not  a  case  of  construc- 
tive fraud ;  and  there  is  no  such  trust 
or  confidential  relation  between  the 
stockholder  and  director  as  to  make  the 
above  principle  of  equity  applicable ; 
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and  the  sale,  if  set  aside,  must  be  set 
set  asi.le  on  the  ground  of  actual  posi- 
tive fraud.  (Id.) 

SO.  As  between  buyer  and  seller,  fraud 
may  be  perpetrated  by  a  false  and  fraud- 
ulent representation  of  a  material  fact, 
or  by  a  fraudulent  concealment  of  a 
material  fact.  (Id.) 

21.  Where  there  was  no  evidence  to  show 
that  on  a  sale  of  stock  by  a  stockholder 
to  a  director  of  the  corporation  the  pur- 
chaser made  anv  material  representa- 
tion as  to  the  affairs  or  condition  of  the 
company,  or  of  any  fact  material  to  the 
question  of  the  value  of  the  stock,  or 
any  false  representation  of  a  material 
fact  that  induced  the  sale ;  or  that  he 
either  did  or  said  any  thing  to  mislead 
the  seller,  or  to  divert  or  prevent  him 
from  ascertaining  all  that  could  then  be 
known'  of  the  affairs,  condition  and 
prospects  of  the  company;  or  from 
making  any  inquiry  as  to  any  fact  ma- 
terial on  the  question  of  the  value  of 
the  stock ;  or  that  the  purchaser  did 
any  thing  which  misled  or  deceived  the 
plaintiff",  or  was  likely  to  mislead  or 
deceive  him  ;  or  which  diverted  or  was 
likely  to  divert  or  prevent  him  from 
learning  all  that  he,  the  purchaser, 
knew  about  the  value  of  the  stock,  or 
anv  fact  material  to  the  question  of 
value ;  He.ld  that  under  these  circum- 
stances the  sale  could  not  be  declared 
void,  on  the  ground  of  fraudulent  re- 
presentations of  material  facts  or  fraud- 
ulent concealment  of  material  facts,  by 
the  purchaser.  (Id.) 

GAS  COMPANIES. 

1.  A  Gas  Company  is  not  bound  to  furnish 
a  fepamte  meter  for  each  floor  of  a  house, 
unless  the  owner  or  occupants   put   in 
separate  or  independent  service  jnpei,  to 
connect  viih  the  meter.    (Ferguson  agt. 
T/ie    Metropolitan   Gaslight   Co,    ante, 
189.) 

2.  As  against  corporations,  the  rule  of 
taxation  is  just,  when  based  upon  the 
amount  of  capital  paid  in,  or  secured 
to  be  pni(l  in.  after  deducting  therefrom 
the  amount   of    such   capital   actually 
paid    out    for    real   estate ;    assessing 
the    remaining    capital    at    its    actual 
value,  and  leavinir  the  real  estate  to  be 
assessed  upon  individuals  in  the  town 
or    ward    where  it   is   situated.     (The 
Pmiiile  agt.  Board  of  Assessors,  'J9  N. 
Y.,  8U 

3.  Such  is  the  scheme  and  mode  of  tax- 
ing the  property  of  corporations,  pre- 
scribed by   the   statutes  of  this  state. 
(Id.) 

xxxvn. 


4.  The  mains  of  a  gas  company,  under 
the  streets  of  the  city,  cannot  be  re 
garded  as  real  estate  under  the  statute, 
for  purposes  of  taxation.  (Id.) 

GOLD   COIN. 

1.  Since  the  decision  of  the  court  of  ap- 
peals in  The  Metropolitan  Bank  agt. 
Van  Dyck,  ( 27  N.  Jr.,  400,)  the  consti- 
tutionality of  the  legal  tender  act  is  not 
an  open  question,  in  this  state.     (Mur. 
ray  agt.  6aU,5f2  Barb,  427.) 

2.  Whether  the  case  of  Bodes  agt.  Bron- 
son,  (34  N.  F.,  649.)   be  treated  as  a 
direct  adjudication  only  upon  the  con- 
struction and  effect  of  a  oond  which 
contains  the  words  "  lawful  money  of 
the  United  States,"  or  whether  it  should 
be  recognized  as  also  establishing  au- 
thoritatively the  law  applicable   to  a 
bond  not  containing  those  words,  the 
reasoning  of  the  opinion,  upon  the  latter 
subject,  is  convincing,  and  the  views  it 
expresses  entirely  sound.     (Id.) 

3.  Where  the  condition  of  an  obligation 
is,  not  to  pay  or  deliver  a  specified 
quantity  and  quality  of  gold,  but  to  pay 
a  certain  sum  of  money — whether  to  be 
paid  in  a  commodity  or  not — it  is  still  to 
pay  a  certain  sum  of  money.     (Id.) 

4.  if  the  agreement  is  to  pay  or  deliver 
a  certain  quantity   and  quality   of   a 
commodity — gold  coin,  or  anything  else 
— upon  failure  to  perform,  the  promisee 
may  recover  the  market  value  of  the 
article  at  the  time  and  plac.e  when  and 
where  it  should  have  been  delivered ; 
but  where  the  agreement  is  to  pay  so 
many  dollars — whether  in  a  commodity 
or  in  money — the  amount  of    money 
agreed  to  b'e  paid,  and  interest,  is  the 
only  measure  of  damages  for  a  breach 
of  the  covenant.     (Id.) 

5.  Where  a  bond  was  conditioned  to  pay 
"  in  gold  or  silver  coin  of  the  standard 
by   which    the    coins  of   the    United 
Stat«s  were  regulated  by  the  laws  ex- 
isting on  the  26th  day  of  May,  184K, 
the  sum  of  $4000,"  in  tnree  years,  with 
interest ;  Held  that  the  bona.  and  mort- 
gage   given  in  connection    therewith, 
were  paid  and  satisfied  by  a  payment 
of   the  amount,   in  legal  'tender  notes. 
(Id. I    [The  case  of  Bodes  agt.  Branson, 
(34  a.  K, 649 L which  the  decision  in  this 
case  follows,  has  been  reversed  by  the 
U.  S.  supreme  court,  36  How.  Pr.  E., 
365  and  444.] 

HARBOR  MASTERS. 

I.  The  act  of  the  legislature,  of  May  22, 
1862,  "defining  and  regulating  tha 
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powers,  duties  and  compensation  of  the 
captain  of  the  port  and  harbor  masters 
of  the  port  of  New  York,"  (Laws  of 
1862,  ch.  48~,)  by  which  the  captain  of 
the  port  is  directed  to  set  apart,  keep 
and  reserve  the  waters  from  pier  No.  2 
to  the  east  side  of  pier  No.  9,East  river, 
for  the  exclusive  use  of  canal  boats, 
&c..  during  a  certain  portion  of  the 
year,  and  the  act  of  May  23,  1867,  "to 
regulate  the  use  of  certain  slips,  piers 
and  wharves  on  the  East  river  in  the 
city  of  New  York,"  (Laws  o/1867,  ch. 
94o,)  by  which  the  waters  from  pier 
No.  2  to  the  west  side  of  pier  No.  10 
are  set  aside  for  the  same  use  during 
the  same  period,  and  the  captain  of  the 
port  and  the  harbor  masteis  are  directed 
to  prevent  all  other  vessels  from  lying 
at  said  wharves  when  required  for 
canal  boats,  are  not  unconstitutional  for 
the  reason  that  no  compensation  to  the 
owners  of  the  wharves  and  adjacent 
slips  is  provided,  for  the  loss  of  gains 
and  emoluments  occasioned  by  the  en- 
forcement of  such  laws ;  nor  because 
they  are  within  the  prohibition  that  no 
person  shall  be  deprived  of  his  property 
without  due  process  of  law.  (Roosevelt 
agt.  Godard,  52  Barb.,  533.) 

2.  The  act  of  1867  having  provided  rules 
for  the  government  of  the  subject  em- 
braced in  both  acts  different  from,  and 
less  restricted  than  those  prescribed  by 
the  act  of  1862,  it  is  in  that  respect  en- 
tirely inconsistent  with  that  act ;  and 
so  far  must  necessarily  work  its  repeal 
by  way  of  implication,  and  be  deemed 
to  have  removed  the  absolute  restriction 
imposed  by  the  previous  act.  (Id.) 

3.  And  giving  the  act  of  1867  that  effect, 
it  constitutes  a  mere  police  regulation 
of  the   business  of  the   harbor,  which 
can  neither  be   regarded  as  unjust  or 
unreasonable.  (Id.) 

4.  Legislation  of  this  nature  does  not  de- 
prive the  owners  of  the  •wharves  to 
•which  it  relates  of  anv  of  their  rights 
or  privileges.     It  merely  regulates  the 
manner  in  which  they  are  to   be  used 
and  enjoyed,  for  the   purpose  of  pro- 
moting the  business,  security  and  good 
order  of  the  harbor.  It  does  not  deprive 
the  owner  of  his  property,  nor  subject 
it  to  new  uses,  or  prevent  him  from 
•devotintr  it  to  the  lawful  uses  and  pur- 
poses for  which  it  has  been  adapted  and 
designed  ;  but  it  merely  prescribes  the 
manner  in   which  those  uses  and  pur- 
poses are  lobe  subserved  by  it.  (Id.) 

HUSBAND  AND  WIFE. 

1.  Where  a  personal  injury  is   commit- 
ted by  the  wife  alone,  both  the  husband 


and  wife  are  liable.  And  where  judg- 
ment is  rendered  against  both,  the  exe- 
cution, must  follow  it,  and  direct  the  col- 
lection of  damages  and  costs  out  of  the 
properly  of  both.  (Flanagan  agt.  Ti- 
nin.  ante,  130.) 

2.  A  husband  who  is  ready,  able  and  wil- 
ling to  support  his  wife   and  who  gives 
her  no  just  cause  or  occasion  to  aban- 
don him  or  leave  his  bed  and  board,  can- 
not be  compelled   to  support  her  else- 
where than  at  his  own   house  or  home, 
if  he  has  one,  by  any  private   person, 
or  by  the  town  or  county  ;  whether  she 
be  sane  or  insane.     His   liability   for 
necessaries  provided  by  other  persons, 
for  her  support,  rests  entirely  upon  the 
ground  of  his  neglect  or  default.  (Board 
of  Supervisors  of  Monroe    County   agt. 
Budloiiff,  51  Barb.,  493.) 

3.  Where  a  tort  or  felony  of  any  inferior 
degree  is  committed  by  the  wife  in  the 
presence,  and  by  the  direction,  of  her 
husband,  she  is  not  personally  liable  ; 
but,   to   exempt  her,  the  presence   of 
the  husband  and  his  direction  must  be 
concurrent.     (Cassiti   agt.    Dt.lo.ny,   38 
N.  Y.,  178.) 

4.  In  an  action  against  a  wife,  for  a  wrong 
committed  in  the  presence  of  her  hus- 
band,  testimony    having    been    given 
tending  to   sho'w  that  the  wife  acted 
of  her  own  motion,  it  is  competent  for 
the  husband  to  testify  as   to  whether 
she  acted   under   his"  direction  ;    and, 
where  his  testimony   is  excluded,  it  is 
error,  for  which  judgment  against  the 
wife  in  such  action  will  be  reversed. 
(Id.) 

5.  A  husband  is  bound  to  provide  for  his 
wife  and  children  whatever  is  neces- 
sary  for    their   suitable    clothing   and 
maintenance,  according  to  his  and  their 
situation  and  condition  in  life.     (Keiler 
agt.  Phillips,  39  N.  Y.,  351.) 

6.  Ordinarily,  he   will   be   presumed   to 
assent  to  her  making,  upon   his  credit, 
such  purchases  as,  in  the  conduct  of 
the  domestic  concerns,  are  proper  for 
her  management  and  supervision.  (Id.) 

7.  But,   if   he   sees  fit  to  destroy   such 
presumption  by  an  express  prohibition, 
no  one  having  natice  thereof  may  trust 
the  wife   in   reliance  upon  his  credit, 
unless  the  husband  so  neglects  his  duty 
that  supplies  become  necessary.     (Id.) 

8  In  such  case,  the  party  seeking  to  re- 
cover in  the  face  of  such  prohibition, 
takes  the  burden  of  proving  the  ne- 
glect of  the  husband  to  supply  such 
necessaries,  and,  to  that  end,  it  is  not 
enough  to  show  that  the  goods  sold 
were  in  their  nature  suitable  and  ue- 
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cewiry,  and  that  they  came  to  the  use 
of  the  family,  or  even  that  in  part 
they  came  to  the  use  of  the  husband 
himself,  unless  there  be,  also,  evidence 
that  the  husband  knesv  that  they  were 
purchased  upon  credit.  (Id.) 

9.  A  fortiori,  it  is  error  to  reject  evidence 
tending  to  show  thxt  the  husband, 
after  such  prohibition,  furnished  his 
wife  money  mid  means  for  her  support, 
and  that  of  the  family.  (Id.) 


INFANTS. 

1.  A  justice  of  the  peace  has  no  jurisdic- 
tion to  proceed  in  an   action    against 
an  infant  defendant   after  service  and 
return  of  the  process,  until  a  guardian 
has   been   appointed.  >   Until   this   has 
been  done,  he  has  no  right  to  receive 
the   complaint  of  the  plaintiff,  or  the 
answer  of  the  infant  defendant.     (Har- 
vey agt.  Large,  51  Barb.,  222.) 

2.  If  the  infant  does  not  apply  for  the 
appointment  of  a  guardian,  the  plaintiff 
should   apply,   ana   see    to    it    that  a 
guardian  is  properly  appointed.     ( Id.) 

3.  Where  an  infant,  sued  in  a  justices' 
court,  does  not  plead  his  infancy,  but 
proves  it  on  the  trial,  the  proper  judg- 
ment  for  the    justice  to   render   is   a 
judgment    of    dismissal,    stating    the 
reason,  viz.,  that  the  defendant  is  an 
infant,  and  that  no  guardian  has  been 
appointed.     If  he  renders  a  judgment 
against  the  defendant  it  will  be  void. 
(Id.) 

4.  Where  such  a  judgment  of  dismissal 
is  rendered",  the  proceedings  in  that  ac- 
tion will  not  be  a  bar  to  a  second  ac- 
tion.    (Id.) 

5.  Where  a  general  guardian  of  infants 
is  also  appointed  their  special  guardian 
for   the   sale  of  their   real   estate,  and 
having  sold  the  same,  he  receives  the 
interest  on   the  fund  arising  from  the 
sale,  he  will  not  be  adjudged  to  have 
received   the  same  in   his  capacity  of 
general  guardian,  or   in  anv  other  ca- 
pacity than  that  of  speciaf  guardian  ; 
where  it  appears  that  nothing  was  nec- 
essarv  for  the  support  and  maintenance 
of  the  infants.    (Swarticout  age.  Oaks, 
52  Barb.,  622.) 

6.  Where  the  securities,  in  such  a  case, 
make  the  interest  as  well  as  principal 
payable  to  the  special  guardian,  as  such, 
the  legal  presumption   must  be  that  he 
received  both  principal  and  interest  in 
the  way,  and  in  the  character,  in  which 
they  were  made  payable,  in  the  absence 
of  any  evidence  to  the  contrary.    (Id.) 


7.  Where  an  order  for  the  sale  of  the  real 
estate  of  infants,  required  the  special 
guardian  to  invent  the  fund  arising  from 
the  sale  in  securities  upon  nnincnm 
he  red  real  estate,  of  double  value,  pay- 
able one  half  to  each  infant  when  he 
should  arrive  at  the  age  of  twenty- one, 
with  annual  interest,  without  specify- 
ing in  whose  name  the  securities  should 
be  taken  ;  Held,  that  it  was  no  viola- 
tion of  the  order  of  the  court,  or  of  the 
duty  of  the  special  guardian,  to  make 
the  securities  payable  to  himself  as 
such  special  guardian.  (Id.) 

8.  But  that  the  special  guardian  had  no 
authority  to  invest  the  proceeds  of  the 
sale  in  bonds  and  mortgages  payable  to 
himself,  as  "guardian,"  in  five  years, 
with  annual  interest.     That  he  had  no 
right  to  receive  the   principal  at   all, 
without  the  order  of  the  court,  after  its 
investment ;  and  that  he  was  prohibited 
by  rule  of  court  from  receiving,  with' 
out   the   order  of  the  court,  any    more 
of  the   interest  or  income,  than  might 
be  necessary  for  the  support  and  main- 
tenance of  the  infants.  (Id.) 

9.  And  the  referee  having  found  that  the 
infants  lived  with,  and  were  siq  ported 
by,   an   uncle,  without  charge  ;    Held, 
that  the  condition  on  which   the  guar- 
dian's right  to  receive  the  interest,  or  a- 
portion   thereof,  without  the  order  of 
the  court  depended,  did  not  exist.  (Id.) 

10.  And  the  special  guardian  having  re- 
ceived and  converted  to   bis  own  use, 
the  interest  as  well  as  the  principal,  in 
clear  violation  of  his  trust,  and  of  his 
obligation  as  special  guardian  ;    Held, 
that  his  sureties  were  liable  to  the  in- 
fants, for  both.  (Id.) 


INJUNCTION. 

1.  This   court  has  the  power  at   general 
or  special  term,  to  revive  and  continue  <i>i 
injunctitin  in  its  discretion,  in  all  prop- 
er cases,  and  upon  such  terms  as  to  se- 
curity and   otherwise   as  it   may  deem 
just."    But  it  should  be  upon  the   giv- 
ing of  a   new   undertaking  in  the  same 
manner  aa   upon   the  granting  of  the 
original  injunction.     (Ditbro  agt.   Dis- 
ro,  ante,  147.) 

2.  In  this  case  a  motion    on  the  part  of 
the  plaintiff  is  granted   reiviving  the 
injunction  and  stay  of  proceedings,  pen- 
ding an   appeal  to   the   general   term, 
from  a  judgment  on  the  report  of  a  ref- 
eree dismi&fiiifj  the  complaint,  on    the 
plaintiff's  giving  a   new    undertaking 
in  proper  form,  &c.     (Id.) 

3.  On  an   order  of  confirmation  of  a  re- 
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port  of  a  referee  fixing  the  amount  of 
damages  the  defendant  is  entitled  to  up- 
on the  dissolution  of  the  plaintiff's  in, 
junction,  and  deciding  that  the  defen 
dant  is  entitled  to  recover  the  same 
of  the  plaintiff,  it  is  improper  to  enter 
up  judgment  against  the  plaintiff  and 
his  sureties  in  the  undertaking,  upon 
the  report  of  the  referee,  for  the  amount 
of  such  damages.  (Patterson  agt.  Bloo- 
mer, ante,  450.) 

4.  The   defendants'  remedies  against  the 
sureties,  are  either  an  action  on  the  un- 
dertaking, or  by  a  reference  on  appli- 
cation to  the  court,  fc>r  an  order  direc- 
ting the  payment  of  money.     (Id.) 

5.  The  plaintiff  not  having  signed  the  un 
deflating,  in  this  case,  the  proper  rem- 
edy against  him,  is  by  an  order  of  the 
court  directing  him   to   pay   the   dam- 
ages.    (Id.) 

INN-KEEPER. 

1.  The  duties  of  an   innkeeper,  as  such, 
are  due  only   to  his  quests.     (Coy ken- 
do II  agt.  Eaton,  ante,  438.) 

2.  To   constitute  one   a  guest,  it  is  not 
necessary  that  he  be  at  the  inn  in  per- 
son.    It  is  enough  that  his  property  be 
there  in  the  charge  of  his  wife,  or  ser- 
vant, or  agent  who  is   there  in  his  em- 
pi  ovmnnt  or  as  a  member  of  his  family : 
[/•'.) 

3.  But  they  mn?t  be  there  in  such  way 
that  the  law  implies  the  property,  while 
there,  to  be  in  his  possession,  and  not  in 
the    possession   of  the  person   who  is 
there  with  it  as  his  bailee.     (Id.) 

4.  Where  the  owner  of  the  property  hires 
it  out  or  lends  the  use  of  it,  to  tlie  per- 
son who   takes  it  U>  the  inn  ;  in   either 
case,    the   rule  is,   that  the  owner  can 
claim  only  the  ordinary  rights  of  own- 
er, as  against  a  subsequent  bailee,  and 
not  the  special  rights  which  belong  to 
a  guest,  unless  such   special   rights  are 
expressly    transferred   to  him   by   his 
bailee.     (Id.) 

5.  A  btdlef  for  hire  or  a  gratuitous  bailee, 
who  delivers  the  goods  he  has  as  such 
bailee,  to  a  wrong  party,  or  who,  after 
they  are  demanded  of  him  does  not  in 
any  way  account  for  their  loss,  is  liable 
to  the  true  owner  for  their  value.  (Id.) 

6.  And  if  the  defendant  is  liable  for  gross 
negligence  as  such  bailee,  the  action  for 
not  delivering  the  property  on  a  proper 
demand  being  made,  can  b"e  maintained 
either  by  the  bailee  from  whom  the  de- 
fendant "received  it,  or  by  the  real  own- 
er.    (Id.) 


7.  Where  there  is  some  evidence  given, 
going  to   prove  that  the  person  in  the 
employ  of  the  innkeeper,  who  received 
the  property  into  his  possession  for  the 
innkeeper,  had  authority  from  the  inn- 
keeper so  to  dp,    it  is  error  to  nonsuit 
the   plaintiff,   in  an   action  against  tha 
innkeeper    as    bailee.     Such   evidence 
should  be  submitted  to  the  jury.     (Id.) 

8.  Under  a  statute  providing  that  when- 
ever' the  proprietor  of  any  hotel,   inn, 
&c.  shall  provide  a   safe. "for  the  safe 
keeping  of  any  money,  jewels,  &c.  be- 
longing to   guests,   and   port  a   notice 
thereof  in  the  rooms,  and  a  guest  shall 
neglect  to   deposit   his  money.   &.c.  in 
such  safe,   the  proprietor  of 'the  hotel 
shall  not  be  liable  for  any  loss  of  such 
money,  &c.   sustained   b'y  such  guest, 
by  theft  or  otherwise  :  if  after  the  pro- 
prietor of  a  hotel  has   furnished  a  safe 
and  given  the  required  notice  thereof, 
a  guest  neglects  to  place  his  money,  &c. 
in  the  safe,  but  keeps  them  in  his  own 
care,  such  proprietor  is  not  responsible 
for  their  loss,  to  any  amount,  or  for  any 
value  ;  not  even  fora  sufficient  amount 
of  money  for  the  guest's  ordinarv  trav- 
elling expenses.     (Hyatt  agt.   ^Taylor, 
51  .£<«&.,  632.) 


INSOLVENT  DEBTORS. 

1.  Creditors  residing  ont  of  the  jurisdic- 
tion of  the  state  at  the  time  the  debt  is 
contracted,  are  not   to   be   affected  in 
their  rights  by  the  insolvent   laws  of 
this  state.     (Soule  agt.  Chase,  39  iV.  Y.. 
342J 

2.  The  fact,  that  they  peek  to  avail  them- 
selves of  the  courts  of  this  state  lo  en- 
force  their    rights    under    such   extra 
territorial    contract    does    not    render 
them    amenable    under  the  insolvent 
laws  of  this  state.    (Id.) 

3.  But,  where  a  foreign   creditor  volun- 
tarily   makes  himself  a  party  to  pro- 
ceedings under  the  insolvent  laws  of 
the  state,  which  discharges  the  debts, 
and  he   accepts  a  dividend  under  the 
law,  he  is  estopped  from  denying  the 
regularity   and   validity  of   such  pro- 
ceedings.    (Id. ) 

4.  The  provisions  of  the  revised  statutes, 
allowing  voluntary  assignments  by  in- 
solvents for  the  purpose  of  exonerating 
their   persons  from  imprisonment,  are 
not  applicable  to  the  case  of  a  debtor 
imprisoned    on   proceedings   under  the 
act  of   1831,  known  as  the  "StilKvell 
act."     (People  agt.  O'Brien,  5  Aib.,  iT. 
S.,  223.) 
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INSURANCE    CORPORATIONS. 

1.  If  an  insurance  company,   being  insol- 
vent,  distributes  its  capital  among  its 

stockholders,  thus  placing  it  beyonc 
the  reach  of  its  creditors,  such  act  is  a 
fraud  upon  the  creditors,  and  falls  di 
reetlv  within  the  provision  of  the  stat 
nte  (Laws  of  185$,  p  506.  $  1 )  which 
provides:  That  the  receiver  of  an  in- 
solvent corporation  may,  for  the  ben- 
efit of  creditors,  treat  as  void,  and  re- 
sist all  acts  done,  transfers  and  agree- 
ments made  in  fraud  of  the  rights  of 
any  creditor.  (Osgood  agt.  Lay  tin, 
ante,  63.) 

2.  And  in  an  action   by  the   receiver  to 
recover,  by  virtue  of  said  statute,  from 
the  stockholders,   it  is  not  necessary 
that  the  complaint  should  aver  an  in- 
tent, in  making  the  distribution,  to  de- 
fraud the  creditors.     (Id.) 

3.  The  receiver  is  a  trustee  for  all  the 
creditors,  and  the  appropriate  party  to 
prosecute  in  their   behalf;  ana  all  the 
stockholders  who   are   liable  may  and 
should  be   included  as  defendants   in 
the  action.     (Id.) 

4.  If  any  creditors  have  previously  com- 
menced   actions    individually,  against 
such  stockholders  to  recover  such  fraud- 
ulent distributions,  they  may  be  inclu- 
ded as  defendants   together   with   the 
Stockholders,  in  an  action  brought  by 
the  receiver,  and   restrained  by  injunc 
tion  from   the   further  prosecution  of 
each  action.     (Id.) 

5.  Where  notes  are  given  for  a  premium 
on  a  life  policy  of  insurance,  which  are 
accepted  and  received  by  the  company, 
and  are  receipted  on  the  policy  as  so  much 
cash  ;  in  an  action  against  tne  company 
by  the  widow  of  the  husband  who  was 
insured  for  the  benefit  of   his  wife,  the 
company  is  estopped  from  denying  the 
payment  of  the  premium  in  cash,  where 
there  is  no  evidence  that  the  widow  had 
any  knowledge  that  her  husband  gave 
notes  instead  of   cash.        (B»t«r  agt. 
Union,  Life  Insurance  Co.  ante,  126.) 

6.  And  this  result  is  not  changed  by  ev- 
idence produced  on   behalf  of  the  com- 
pany that  one  of  the  notes  had  not  been 
paid  at   maturity  by  the   husband,  pre- 
vious to  his  death  ;  and  the  production 
of  a  primed   memorandum,   placed  on 
the  margin  of  the   policy   which   says, 
that  if  any  promissory  notes  given  un- 
der said  policy  are  not  paid  at  maturity, 
the  policy  shall  become  void.     (Id.) 

!  The  receipt  of  the  company  is  a  receipt 
for  cash,  to  the  wife  who  is  benefited 
by  (lie  policy,  and  must  be  construed 
a^  a  p;irt  of  the  agreement.  (Id.) 


8.  Where  the  power  of  an  agent  of  afire 
insurance  company,  consists  almost  en- 
tirely— Ixt.  Of  authority  to  receive  ap- 
plications for  insurance  and  make  them 
binding  upon  the  company  for  the  peri- 
od of  ten  daye ;  and  at  the  expiration 
of  that   time,  if  the  company  do  not 
assume  the  risk,  it  terminates : 

9.  2d.  To    receive  the  premiums  or  re- 
newals  of  policies  and    transmit   the 
same  to  the  company   and  if  accepted 
by  them,  on  the  receipt  by  him  ofthe 
renewal  certificate  signed  by  the  offi- 
cers of  the    company,    to  cfeliver  the 
same  to  the  assured  ;"  such  power  does 
not  authorize  the  agent  to  sign  consents, 
on  behalf  of  the    company,  to  assign- 
ments of  policies  of  insurance.     (String- 
ham  agt.   St.   Nicholas  Ins.  Co.,  ante, 
365.) 

10  To  bind  the  company  to  assignments 
of  policies  by  an  agent,  his  character 
as  agent  must  be  established  and  of  so 
general  a  nature  as  to  give  him  author- 
ity to  do  the  act  in  question  ;  or  tvJise- 
quent  ratification  by  the  company  with 
lull  knowledge,  must  be  established. 
(Id.) 

11.  The  fact  that  the  agent  has  entered  in 
a  book,  called  the  policy  register,  which 
has  been  furnished   him   by  the  com- 
pany, the   consents   to  assignments  of 
policies,    without  any   knowledge  on 
the   part  of  the  company  of  such  en- 
tries,  does  not    constitute    a    i/eneral 
agency  which  would  authorize  him    to 
consent  to  such  assignments.      (Id.) 

12.  Where  an  application  and  survey  is 
made,  by  the  insured,  to  accompany  a 
policy  of  insurance,  or  is  referred  to  as 
forming  a  part  of  such  policy,  such  ap- 
plication, survey  and  policy  are  to  be 
construed  togetfier,  as  parts  of  one  en- 
tire contract.     (Clinton   ngt.  Tl't  H»pe 
Insurance  Company,  51  Barb.,  647.) 

13.  Three  separate   surveys  of  property  • 
had  been  made,  prior  to  the  issuing  of 
the  policy  in  suit,  and   were  on  file  iu 
the  office"  of  the  company's  agent;  the 
earliest  bearing  date   in  "1860,   and  the 
latest  in  1863.     All  of  these  were  sign- 
ed by  persons  other  than  those  insured 
under  the  policy  in  suit.    All  were  nui.ie 
under  circumstances  wholly  different 
from  those  existing  when  such   pi>li<-y 
was  issued,  in  February,   1865,  and  the 
persons  insured  in  such  policy  had  no 
knowledge,  when  they  took  the  same, 
of  any  of  the  prior  application*  or  sur- 
veys, "although  they  knew  the  property 
had  been  insured.    The  atrent,  if  he  had 
any  knowledge  of  the  former   appli«-u- 
tio'ns  and  surveys,  also  knew  they  were 
BO  defective  add  incorrect  as  to  uiuke 
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the  policy  sued  on  worthless  to  the  in- 
sured. Held,  that,  under  these  circum- 
stances, it,  was  not  to  be  presumed  that 
either  p  irty  entered  into  the  contract 
of  insurance  in  question  in  view  of,  or 
subject  to,  former  surveys,  the  contents 
of  which  were  either  unknown  to  the 
parties,  or  were  known  to  be  fatal  to 
the  efficiency  and  validity  of  the  policy 
insured,  (td.) 

14.  Held,  also,  that  the  insured  were  not 
identified  with  surveys  previously  filed 
by  other   parties,   in  such  a  manner  as 
to  estop  them  from  denying  that  the  rep- 
resentations in  such  surveys  were  theirs 
or  that  they  were  responsible  therefor. 
(Id.) 

15.  Extrinsic  evidence  may  always  be  ad- 
duced to  ascertain  the   interests  inten- 
ded to  be  insured,  and  a  survey  may  be 
had   in  accordance  with  such   proofs. 
(Id.) 

16.  The    expression,  "Estate  of    Daniel 
Ross,  "  in  a  policy,  is  indefinite,  uncer- 
tain, and  without  any  specific  legal  sig- 
nificance.    But  its  signification  may  be 
shown  by  parol,  or  by  any  circumstan- 
ces surrounding  the  case,   and   tending 
to  elucidate  the  purpose  of  the  parties. 
Parol  evidence  may  be  given  to  estab- 
lish who  were  the  parties  really  insured, 
and   such  parties  may  recover  on  the 
policy,  though  not  the  nominal  parties 
thereto,  or  named  therein.     (Id.) 

17.  Thus,  if  the  evidence  shows,  conclu- 
sively, that  such  insurance  was  effected 
for  the  benefit  of  the  widow,  heirs   at 
law  and  next  of  kin  of  the  person  named, 
they,   or   their   assignee,  may  recover 
upon  the  policy.  •  (Id.) 

18.  Under  an  executory  contract,  by  the 
widow  of  a  deceased  owner  of  real  and 
personal  property,  and  the  guardian  of 
his  infant  heirs,  to  sell  such  property  to 
the  plaintiff  as  soon  as  the   necessary 
authority  could  be  obtained  from  the 
court,  for  the  special  guardian  of  the 
infant  heirs  to  convey ,  the  plaintiff  went 
into  possession  of  the  premises  as  ten- 
ant of  the  estate,  at  a  specified  rent. 
The  property  was  insured  by  the  de- 
iendunt  in  the  name  of  the   deceased's 
"  estate,  "  and  before  any   conveyance 
was  made,  the  same  was   destroyed  by 
fire.     Held,  that  the   contract  was  not 
one  which  could  be  specifically  enforced 
by  the  plaintill ;  nor  did  he  acquire  any 
legal  or  equitable  title  to  the  property, 
or  become,  in  any  sense,  the  owner  of 
it.     That  he  had  no  equities,  no  incur- 
able  interest,  nothing  at  risk,  and  con- 
sequently,  suffered  no  loss;  but  that 
the  estate  of  the  deceased,  by  such  loss, 
acquired  a  right  of  action  to  recover 


the  amount  insured,  up  to  the  value  of 
the  property  destroyed.     (Id.) 

19.  Held,  also,  that, a  deed  of  the  property! 
subsequently  executed  by  the  special 
guardian  appointed  for  that   purpose, 
was  an  exception  to  the  rule,  that,  on 
judicial  sales,  the  deed  takes  effect,   by 
relation,  from  a  time    antecedent  to  the 
date  ;  inasmuch,  as  by  the  contract  be- 
tween the  parties,  it  was  not  to  take 
effect,  as  a  contract  of  sale,   until  the 
deed  was  executed   and  delivered,   but 
was,  up  to  that  time,  a  lease  of  the  prop- 
erty.    And  whatever  the  law  may  be, 
in  the   absence  of  a   contract,    parties 
may  control  its  operation  by  their  con- 
tract.    (Id.) 

20.  When  there  is  no  valid  contract  for 
the  sale  of  real  estate,  there  can  be  no 
relation: to  one.     (Id.) 

21.  Where  property  contracted  to  be  sold, 
after  being  insured,   was   destroyed  by 
fire  before  an}-  delivery  or  conveyance, 
in  consequence  of  which  the   vendors 
were  unable  to   perform,  and  the  pur- 
chaser was  unwilling  to    perform,    by 
taking  what  was  left,  and  paying  the 
price  originally  agreed  upon,  and  a  new 
contract  was  made,  by  which  the  pur- 
chaser took  what  was  left  of  the  prop- 
erty, and  an  assignment  of  the  rights 
of  action  on  the  policy  of  insurance,  in 
lieu  of  the  real  and  personal    property 
agreed  to  be  sold  ;  Held,   that  this  was 
not  the  performance  of  the  old.  but.  the 
making  and  executing  of  a  substituted 
contract ;  and  that   there  could   be  no 
principle  of  subrogation  applicable  to 
the  case,  in  the  interest  of  the  vendors. 
(Id.) 

22.  Held,    also,   that    the    purchaser,  as 
assignee  of  the  policy,  was  entitled  to 
recover  the  amount  of  the  policy,  pro- 
vided  the   value  of    all    the   property 
destroyed    equaled    or    exceeded    the 
amount  insured  therein.     (Id.) 

23.  In  construing  a  policy  of  insurance 
the  written  part  is  to  prevail  over  that 
which  is  printed.     (Id.) 

24.  To  constitute  an  agreement,  it  is  not 
necessary  that  a  proposition  made  by 
one  party  to  another  by  letter,  should 
be  accepted  expressly.     If  it  is  acted 
upon,  and   complied   with,   that   is    a 
sufficient  acceptance.     (Beardsky  agt. 
Davis,  52  Barb.,  159.) 

25.  Thus  where  the  defendants,  factors 
and  produce  and  commission  merchants 
addressed  a  letter  to  the  pbuntitfs,  who 
were  malsters,  soliciting  their  business 
or   a  continuance    of    their    business, 
stating  their  terms,  and   inviting  con- 
signments of  lualt,  aud  the  \  laintitls, 
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•without  replying  to  the  letter,  or  ex- 
pressly accepting  the  proposition  made 
therein,  made  several  shipments  of 
malt  to  the  defendants ;  Held  that  this 
was  an  acceptance  of  the  terms  pro- 
posed; and  that  it  was  not  material 
that  the  plaintiffs  had  previously  done 
business  with  the  defendants  without 
any  knowledge  of  their  terms.  (Id.) 

26.  Held,   also,   that  on   receiving  such 
letter  from  the  defendants,  stating  that 
their  charged  for  selling  were  five  per 
cent.,  which  covered  all  expenses,  in- 
surance, storage,  &.c .  and  a  guaranty 
of  the  sales,  the  plaintiffs  were  at  lib- 
erty to  withdraw   their   business,   or 
continue   it,  as  they  pleased ;  and  that 
the  making  of    further  shipments  by 
them,  after  that,  was  evidence  that  the 
terms  were  satisfactory,  and  that  they 
were  accepted.  (Id.) 

27.  Held,  further,  that  these  facts  justified 
a  finding  by  the  referee  that  there  was 
an  agreement  between  the  parties  that 
the  defendants  should  cause  the  proper- 
ty of  the  plaintiff's  to  be  insured.  (Id.) 

28.  And  that  to  enable  the  referee  to  de- 
termine whether  such  agreement,  had 
been  broken,  it  was  proper  for  him  to 
receive  evidence  as  to  the  meaning  of 
the  word  '•  insurance,"  as  used  by  the 
defendants    in    their    letter;    that    is, 
•whether  it  meant  a  full  or  partial  insur- 
ance :  or  what  the  custom  of  factors 
was,  as  to  the  extent  of  the  insurance, 
when  they  effected  insurance.  (Id.) 

29.  Where  an  agreement  to  insure  is  gen- 
eral, and  there  iw  no  difficulty  in  pro- 
curing full  insurance,  and  Mich  is  the 
general   practice  in  the  particular  ma'- 
ter  embraced  in  the  contract,  the  fair 
and    reasonable    construction    of    the 
agreement  is  that  the  party  undertakes 
to  procure  a  contract  for  a  full  indem- 
nity.    (Id.) 

30.  In  the  absence  of  any.  evidence,  aside 
from  the  general  agreement  to  insure, 
the  court,  in  fixing  the  amount  of  the 
insurance  would  not.  it  seems,  stop  short 
of    a   full    insurance ;    unless    it    was 
shown  that  in  the  particular  matter  or 
business  it  is  not  the  practice  to  fully 
insure.     (Id.) 

31.  The  contract  of  insurance  is  one  of 
indemnity  ;  and  the  party  whose  prop- 
ertv  is  destroyed  will  not  obtain  an  in 
deinnity    unless   he    receives    the    lull 
value  of  his  property.     (Id.) 

32.  In  an   action  against  an  agent,   for 
negligence,  in  not  procuring  full  insur- 
ance,  the  measure  of  damages  is  the 
value  of  the  property  destroyed;  to  l>e 
reduced  by  any  amount  received  under 
a  partial  insurance.     (Id.) 


33.  Factor*,  who  had  agreed    to  insure 
property    consigned   to   them,   effected 
insurance  to  the  amount  of  fortv-one 
per  cent,  only,  and  the  property  being 
destroyed  by  fire,  thev   wrote  to  the 
consignors  conceding  their  liability  to 
account  for  all  they  had  received  from 
the  insurers,   and  placed   the   amount 
to  the  credit  of  the  consignors,  regret- 
ting it  was  not  more,  and   hoping  it 
would   prove   satisfactory.     The  con- 
signors replied  :    "  We   supposed   you 
were  nearly  insured  in  full ;  but  if  this 
is  all  we  are  entitled  to,  we  must  sub- 
mit. "     And  they  drew  a  draft  upon  the 
factors  for  the  amount  received  by  them 
on  account  of  insurance,   which    was 

Eaid.     Held  that  there  being  no  dispute 
etween  the  parties  about  the  facts,  or 
about  the  claim,  this  did  not  amount  to 
an  accord  and  satisfactwn.     (Id.) 

34.  Where  an  insurance  company,  under- 
taking to  repaira  building  injured  by  a 
fire,  under  a  reservation  of  the  right 
to  do  so,  in  the  policy,  advanced  money 
to  the  contractor,  upon  the  certificate 
of  a  pereon  employed  by  the  insured 
to  oversee  the  work,  that  the  work,  up 
to   that  time,  had   been   satisfactorily 
done,  leaving  still  enough  unpaid,  how- 
ever, to  indemnify  the  company  against 
a  claim  of  the  insured  for  damages,  on 
account  of  the  detective  execution  of 
the  work,  which  was  also  unpaid  until 
after  notice  of  such  claim,  and  the  last 
payment  on  the  contract  v.an  not  made 
by  the  insurers  until  thev  hud  received 
aii     indemnity    from     the     contractor 
against  the  claim  of  the  insured  ;  Held 
that   the   advance   did    not   injure  the 
company,  and  it  could  not  claim  to  have 
been   damnified    by  the   certificate,   at 
least  not  in  such  a  way  to  estop  the   in- 
sured from  showing  the  truth,  viz:  that 
the  repairs  had  not  been    made  in  a 
proper  manner.     (Ryder  Hgt.  The  Com- 
monwealth 1  'ire  Insurance  Co.,  5:2  Sari., 
447.) 

35.  And   that,  assuming  that  the  person 
giving  the  certificate  was  authorized  to 
give  the  same,  still  the  company  would 
not  have  been  prejudiced    by  allowing 
tlie  truth  to  be  proved.     (Id. ) 

36.  Where  a    foreign  corporation,  law- 
fully  engaged  in  the  business  of  life 
insurance    in   this   state,    created   and 
maintained  an  agency  in  the  city  of 
New  York,  for  that  purpose,  and  or- 
ganized a  local  board  of  directors  there, 
with   authority  to  issue   policies,  and 
adjust  losses,  without  consultation  with 
the  corporation  itself;    Jlf'd  that  the 
that  the   local   board   and   the  ;ii:eiicy, 
combined,  did  not  form  or  constitute  a 
corporation,  but  simply  the  local  means 
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or  agency  through  which  the  corpora- 
tion transacted  its  business  in  this  com. 
try;  that  no  matter  how  formal  or 
complicated  such  local  organization 
might  be,  it  could  only  possess  and  ex- 
ercise the  power  conferred  by  the 
foreign  charter,  and  the  laws  of  the 
state,  upon  the  corporation  itself;  and 
that  when  the  local  board  and  agency 
issued  a  policy,  collected  a  premium, 
adjusted  a  loss,  or  appointed  a  subor- 
dinate assent,  the  act  was  not  done  for 
puch  board  itself,  but  for  the  corpora- 
tion. (Robinson  agt.  International  Life 
Assurance  Society  of  London.  52  Barb.. 
450.) 

37.  Jleld.  also,  that  snch  agency  at  New 
York  appearing  to  have  been  of  the  most 
complete  and  general  character,  it  had 
the    power     to     appoint    subordinate 
agencies,  wherever,  in  its  judgment,  the 
business  of  the  corporation    required 
them  to  be  located.    That  this  could 
be  done  either  in  writing  or  by  parol ; 
and  that  when  the  appointment  was 
made  by  writing  and  nothing  limiting 
the  action  of  the  New  York   agency 
was  contained  in  it,  the  power  of  the 
local   agent  could    afterwards  be  en- 
larged by  parol.     I  Id. ) 

38.  And  such  agency  at  New  York  having 
appointed  an  agent  for  the  corporation, 
at  Richmond,   Virginia,   by  a   writing 
not  conferring  upon  him  authority  to 
receive    payment  of  premiums;    that 
authority  being  derived  from  renewal 
receipts"  forwarded   to   him   from    the 
agency  at  New  York  from  time  to  time; 
Held  that  there  was  nothing  to  prevent 
the  New  York  agency  from   afterward 
authorizing  the  agent  to  receive  the 
premiums  accruing  on  policies,  without 
being  supplied  with  renewal  receipts 
for  that  purpose.     (Id.) 

39.  And  it  being  claimed  that  the  condi- 
tion of  the  country  during  the  rebellion, 
having  rendered   the  transmission  of 
renewal    receipts   impracticable,   after 
1861,  it  was  to  be  presumed  that  au- 
thority was  actually  conferred    upon 
the  agent  to  act,  without  any  such  re- 
ceipts ;  and  the  jury  having  found,  upon 
conflicting  evidence,  that  the  authority 
was  conferred,  substantially  as  claimed; 
Held  that  the  court  had  no  power  to  in- 
terfere with  their  conclusion.     (Id. ) 

40.  And  that  if  the  authority  was  con- 
ferred, it  amounted  to  a  general  author- 
ity to  the  local  agent  at  Richmond  to 
collect  the  premiums  accruing   to  the 
company  upon  the  policies  it  had  pre- 
viously issued,  and  to  receive  the  same, 
without  renewal  receipts,  and  without 
specific  directions  as  to  what  he  should 
receive  them  in.    (Id.) 


41.  That  the  agent  was  bound  to  exercise 
this  authority  according  to  the  ordinary 
coarse  of  the  business  he  was  employed 
in,  and  the  settled  usages,  it  any  were 
found  to  exist,  relating  to  the  subject, 
and  that,  although   he  could  not  bind 
his  principals,  or  satisfy  the  powers  of 
his  agency,  by  accepting  property  for 
the  premiums,  yet  that  from  the  nature 
of  the  power  to  receive  payment,  the 
agent  necessarily  derived  the  power  to 
acccept  whatever  was  generally  used  for 
the  purpose  of  making  payments  in  the 
locality   where  the  debts  were  to  be 
collected.    (Id.) 

42.  And    the   actual    currency   of   that 
locality  being,  soon  after  the  agent  was 
directed  to  collect  the   premiums  with- 
out  renewal   receipts,  supplanted   by 
Confederate  notes;  which   were  thence- 
forth the  financial   means    used   there, 
for  buying  and  selling  property,  and  for 
creating  and  discharging  debts ;    Held 
that  the  agent  was   authorized  in  his 
discretion,  to  receive  such  notes  in  pay- 
ment of  premiums ;  and  that  having  so 
received  them,  in  good   faith,  the  pay- 
ment was  valid  and  binding,  as  between 
the  assured  and  the  insurers.   MULLIN, 
J.  dissented.     (Id.) 

43.  Held,  aho,  that  this  being  the  only 
possible  mode,  under  the  circumstances 
existing  at  the  time,  in  which  the  pre- 
miums could  be  collected  bv  the  agent, 
and  it  having  been   made   his   duty  to 
obtain  their  payment,  he  was  necessa- 
rily  authorized   to  receive  it  in  that 
manner.     (Id.) 

44.  That  even  if  that  authority  was  not 
necessarily  incident  to  the  power  con- 
ferred upon  him,  still,  as  he  was  au- 
thorized to  collect  the  premiums,  his 
acceptance    ol    confederate    notes,  for 
the  amount  of  them,  discharged  the  as- 
sured; as  it  could  not  have   been  ex- 
pected nor  intended   that  the  identical 
currency  received  by  him  should  be  re- 
mitted to  the  general  agency  at  New 
York  while  commercial  intercourse  be- 
tween the  two  places  was  interrupted 
by  the  war.    (Id.) 

45.  A   contract  of  insurance,  made   be- 
tween an  English  corporation   and  a 
citizen  of  Richu.ond,  Virginia,  previous 
to  the  war,  being  a  contract  between  a 
neutral  and  a  rebel  recognized   by  the 
insurer's  government  as  a  belligerent, 
was  not  an nu II i'd  or  suspended  by  tb.9 
war;  and  the  insured  is  not  prevented 
bv  anything  rendering   the   insurance 
illegal,  from  maintaining  an  action  up- 
on the  policy.     (Id.) 

46.  It  is  the  duty  of  assessors  to  estimate 
the  contingent  liability  of   an  iusur- 
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ance  company  npon  outstanding  pol 
icies  of  insurance  in  force,  by  the 
usual  rules  for  determining  such  liabil 
ity,  and  to  deduct  the  assessment  so 
found,  in  making  their  assessment  of 
the  company,  for  the  purpose  of  taxa- 
tion. ( The  People  agt.  Ferguson,  38 
N.  PI,  89.) 

47.  The  terms  "hazardous,"  "  extra  haz- 
ardous,"   "specially    hazardous"    and 
"not  hazardous,"  are  well  understood 
technical  terms  in  the  business  of  in- 
surance, having  distinct  and  separate 
meanings.     Hence,  a  policy   covering 
only    goods    "  hazardous"    and    "  not 
hazardous,"  cannot  be  made  to  cover 
goods  or  merchandise    "extra  hazard- 
ous" or  "specially  hazardous,"  and  the 
keeping  of  turpentine,  under  such  a 
policy,  would  be  fatal  to  a  recovery. 
(Finder  agt.   Continental  Ins.  Co..  38 
N.  Y.,  364.) 

48.  Corporations,  in  the  absence  of  re- 
strictions imposed  by  statute,  have  the 
power  necessary    to   enable   them   to 
transact    the   business    authorized  by 
their     charter.     They    may    borrow 
money  for  the  purposes  of  their  busi- 
ness,  and   for  the   like  purpose   may 
procure  sureties  whose  contracts  of  in- 
demnity are  valid,  the  same  as  if  made 
with  individuals.     (Hope  Mutual  Life 
Int.  Co.,  agt.  Perkins,  38  N.  Y.,  404.) 

49.  The   plaintiff  as  a  corporation  incor- 
porated by  the  legislature  of  Connecti- 
cut,   had  authority    to  take  guaranty 
notes,  for  the  security  of  policy  holders; 
and   suih  notes  when  given  for  such 
purpose  are  valid  and  binding  contracts 
for  the   purposes  specified.     Same   in 
case  of  Hope  Mutual  Insurance  Co.  agt. 
Taylor  et  al.     (Id.) 

50.  The  limitation  in  a  policy  of  insurance, 
that  the  action  shall    be   commenced 
"  within  the  term  of  six  months  after 
any  loss  or  damage  shall  accrue,"  is  to 
be  construed  in  connection   with   the 
other  conditions  of  the  policy ;  and  thus 
construed,  means  that  the  action  shall 
be  thus  commenced  within  six  months 
after  the  right  to  sue  the  company  has 
accrued.     (Mayor  of  J\T.  Y.  agt.  Hamil- 
ton Fire  Ins.  Co.,  39  N.  Y.,  45.) 

51.  Thus,  when  the  fire  occurred  on  the 
5th  of  October,  and  the  proofs  of  loss 
were  not  adjusted  by  the  parties  until 
the  12th  of  the  following  February,  it 
wag  held,    that    the    limitation   of    six 
months  did  not  commence  to  run,  until 
the  expiration  of  sixty  days  from  the 
latter  date.     (Id.) 

52.  An  objection  to  the  authority  of  an 
agent,    which   was   not    made   on   the 
trial,  cannot  be  r.tised  on  the  argument, 


in  this  court.  To  obtain  the  benefit  of 
it  here,  it  is  necessary  that  it  should 
have  been  made  on  the  trial,  so  specifi- 
cally, that  the  party  would  have  known 
what  was  the  defect  he  was  called  upon 
to  supply.  (Wolfe  agt.  Security  Fire 
Int.  Co.,  39  Jr.  Y.,  94.) 

53.  The  condition  in  a  policy  of  fire  insu- 
rance, avoiding  the  policy,  in  case  of  a 
sale  of  the  property,  does  not  apply  to 
a  stock  of  goods  Kept  for  sale.     The 
goods  may  be  sold  and  replaced  as  often 
as  the  interests  of  the  owner  require, 
the  policy,  meanwhile,  covering  wnat- 
ever  may  be  on  hand.    This  rule  ap- 
plied where  the  assured  sold  the  goods 
to  S.,  who  afterward  aold  them  to  the 
wife  of  the  assured,  and,  sub«equently, 
the  assured,  by  the  consent  of  the  com- 
pany, transferred  the  policy  to  his  wife. 
The  union  of  the  property  and  the  poli- 
cy, in  the  wife,  made  the  contract  of 
insurance  effectual.     (Id.) 

54.  Under  such  circumstances,  an  insu- 
rance company  is  not  allowed  to  raise 
the  objection  that  an  assignment  from 
husband   to  wife,   was   void,   on    the 
ground  of  their  incompetency  to  con- 
tract directly  with  each  other.     (Id.) 

55.  Where  a  policy  of  insuiance  against 
losa  by  fire  in  express  terms  declares 
the  survey,  or  description  of  the  prem- 
ises referred  to  therein,  to  be  "a  part 
of  the  policy"  and  "  warranties;"  such 
description  is  to  be  so  construed,  and 
not  to  be  regarded  as  a  representation, 
merely.    (Le  Boy  agt.  Market  Fire  Ins. 
Co.,  39  N.  Y.,  90.) 

56.  A  warranty  if   broken   defeats   the 
policy ;  the  insurer  may  insist  upon  ita 
exact  truth,    according    to    its    tenor. 
(Id.) 

57.  In  such  case,  it  is  error  to  submit  to 
the  jury  the  question,  whether  the  par- 
ticulars, in  which,  at  the  time  of  issuing 
the  policy,  the  premises  did  not  corres- 
pond with   the   description,    increased 
the  risk  or  not.     In  regard  to  mere  re- 
presentations, the  rule    is    otherwise. 
(Id.) 

58.  A   provision   in  a  policy   of  fire  in- 
surance,   exonerating     the     company 
from  loss  by  fire  which  should  happen 
by  explosion,  must  be  taken  to  include 
an  explosion  of  a  steam  engine  insured 
by  the  policy,  as  well  as  any  external 
explosion.    "(Hai/ward  atrt.   Liverpool, 
Ac.,  Int.  Co,  5  Abb.,  N.  S.,  142.) 

59.  The  exception  of  fire  caused  by  ex- 
plosion is  not  inconsistent  with  the  fact 
that    the    engine    itself   was    insured 
against  fire,     (fd.) 
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60.  The  rule  that,  in  case  of  repugnancy 
between  the   written   and  the  printed 
parts  of  the  policy,  the  written  shall 
prevail   over   the   printed   part,  is  not 
applicable   in   such   a  case.      In   such 
case   the   enquiry  always  is,  is   there 
any  repugnancy  between  the  exception 
and  the  scope   of  the  undertaking  in 
the   policy  ?     If    not,    effect   is   to   be 
given  to  both  the  written  and  printed 
parts  according  to  the  ordinary  rules 
of  construction.     (Id.f 

61.  The  lo?s  of  a  vessel  insured  should 
be  deemed  effectual  and  certain  from 
the  time  the  vessel  was  so  injuied  that 
her  destruction  became  inevitable  ;  and 
the  claim  for  damage  must  be  deemed 
to   have   then   attached,  although   she 
•was   kept   afloat    for  some  time   after 
such    injury.     (Duncan    agt.    Gt.    W., 
Ins.  Co.,  5  All.  IT.  S.,  173.) 

62.  Those   who   had  an   interest  in  the 
vessel,  at  the  time  of  such  fatal  injury, 
may  recover  upon  the  policy,  notwith- 
standing the  fact  of  their  having  subse- 
quently. and  before  the  sinking  of  the 
vessel,"  made  an  assignment  of  their  in- 
terest to  others,  who  are  not  parties  to 
the  action.     (Id.) 

63.  The  mistake  of  naming  one  who  has 
no  interest,  as  the  insured  in  a  policy 
of    lire   insurance  is  cured    by  an   in- 
dorsement. made  by  the  secretary  with 
notice  of  such  mistake,  stipulating  that 
the  loss,  if  any,  is  to  be  payable  to  a 
inort  trainee  named.     (Solms  airt.  Itutgjrs 
Fire  Ins.  Co.,  5  All.,  /V.  S.,  201.) 

64.  A  recovery  may  be  had  in  the  name 
of  \he  real  party  in  interest  in  such  a 
case,  for  the   indorsement  may  be  re- 
garded HS  a  new  contract  of  insurance 
with  him.     (Id.) 

65.  Whether  the  owner  of  property  in- 
sured  can  recover,  if  the  policy   was, 
by  mistake,  made  payable  in  terms  to 
another  person.  —  qw.ry  ?     (Id.) 

INTEREST. 


1.  Interest  was  allowed  on  the  plaintiffs 
claim,  as  an  attorney  and  counsellor  at 
law,  from  the  lime  when  the  last  pro- 
fessional   services   were   rendered,  on 
the  sum  which  the  plaintiff's  claim  was 
then  due.     (Graham  aat.  Ckrystal,  ante 
279.) 

2.  No  objection  to  the  account   rendered 
by  the  attorney,  having  been  made  by 
the  defendant  until  the  commencement 
of  the  action,    being   over  two  years 
after  puch  presentation,  it  was  properly 
regarded  an  an  account  stated,  and  drew 


interest  from  the  time  it  was  rendered. 
(Case  agt.  Hotckkins,  ante  283.) 

JOINT  STOCK  COMPANIES. 

1.  Although  a  dissenting  shareholder  of  a 
joint    stock  company    to   consolidation 
with  another  company,   like  a  retiring 
partner  in   an   ordinary  partnership,  is 
not  to  be  obliged,  in  the  absence  of  ex- 
press agreement  to  that   effect,  to  sur- 
render his  interest  in    tne   property  of 
his  remaining  associates  at  an  estima- 
ted valuation,  but  has  the  right  to  have 
the  valuation  actually    ascertained   by 
a  sale,  in  the   only  manner   recognized 
by  law  for  closing  np  partnerships  in 
the    absence    of  express     stipulation: 
(McVicker  agt.  Hoss,  ante,  474.) 

2.  Yet,  where  there  is  great  disparity  be 
tween   the   amount  of  stock  assenting 
and  that  dissenting  to  the  consolidation, 
with  a  just   regard  for  the    interests  of 
all  the  parties  concerned  in  the  consoli- 
dated  company,   the   court  will   order 
that  the  consolidated  company,  the  de- 
fendants in  the  action,  give  am/i/e  secu- 
rity that  the  property  transferred  to  the 
consolidated   company,   shall,  if  so   re- 
quired by  the  judgment  of  the  court  on 
the  termination  of  the   litigation,  be  de- 
livered into  the  custody  of  the  court,  for 
the  protection  of  all  the  parties  interes- 
ted.    (Id.) 

3.  The  plaintiffs,  in  such    action,  have  no 
absolute   right,    though  it  is  very  com- 
mon and  usual  to  do   so,  to  have  a  sale 
at  the  commencement  of  the   litigation, 
as  soon  as  the  property    has   been  han- 
ded over  to   a  receiver;  their  right,  if 
they  are  entitled  to  have  the  property 
sold,  is  to  have  it  sold  when  they  have 
recovered  judgment.     (Id.) 


JUDGMENT. 

1.  Under  section  63  of  the  Code  which 
provides  that  "a  justice  of  the  peace, 
on  the  demand  of  a  party  in  whose  favor 
he  shall  have  rendered  a  judgment,  shall 
give  a  transcript  thereof,  which  may  be 
filed  and  docketed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment 
was  rendered,"  and  directs  that  the 
time  of  the  receipt  of  the  transcript  by 
the  clerk  shall  be  entered  thereon,  and 
entered  in  the  docket,  and  "from  that 
time  the  judgment  shall  be  a  judgment 
of  the  county  court,"  there  can  lie  no 
judgment  in  the  county  court,  unless  a 
judgmen.'  has  in  fact  been  rendered  iu 
the  justices' court.  (Stephens  agt.  tjantee, 
51  Barb.,  532.) 
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2.  If  there  h:is  been  no  judgment  rendered 
l>\  tin-  justice,  tlir  filing  and  docketing 
<.f  the  transcript  in  tlie  county  clerk's 
offi'e  is  a  mere  nullity.     The  question 
is  esseii;  ially  jurisdictional.     If  it  is  not 
a  Judgment  in  the  court  in  which  the 
action    was  commenced    and   tried,    it 
cannot,  in  the  nature  of  things,  be  such 
in  the  county  oonrt.    (Id.) 

3.  Although  such  transcript  is  prima  facie 
evidence,  not  only  that  the  judgment 
has  been   rendered  by  the  justice,  but 
that  he  liad  jurisdiction   to   render   it, 
and  when  presented  to  the  county  clerk 
properly  cei  lifted  by  the  justice,  is  suf- 
ficient to  authorize  him   to  file  it,  and 
docket  the  judgment;  and  the  judgment 
of  the  county  court  is  sufficiently  estab- 
lished, prima  facie,  by  the  production 
in  evidence  of  a  dulv  certified  copy  of 
the  transcript,  and  docket ;  yet  it  may 
be  shown  that  the  transcript  is  entirely 
false,  or  a  forgery,  and  that  no  such 
judgment  was  ever  iu  fact  rendered  by 
the  justice.     (Id. ) 

4;  Merelv  entering  the  verdict  of  the  jury 
in  his  docket,  by  the  justice,  and  putting 
down  the  items  of  costs  and  adding 
them  up  with  the  verdict,  and  thus  as- 
certaining the  sum  total,  without  doing 
anything  further,  is  not  rendering  a 
judgment  on  such  verdict.  Judgment 
must  be  rendered,  and  entered  in  some 
way  as  a  judicial  act.  (fd.) 

5.  The  statute  provides  that  in  all  cases 
where  a  verdict  shall  be  rendered,  in  a 
justices'  court,  "the  justice  shall  forth- 
with  render  judgment,  and  enter  the 
same  in  his  docket."  ( 1  R.  S.  247.  $  124.) 
The   decision   must    be   evidenced    by 
some   official   act.     A   decision   iu   the 
mind  of  the  justice,  unless  it  is  entered 
in  the  docket,  or  in  the  minutes  of  the 
trial,   is  of  no  avail  whatever.     It  is 
not  a  letral  rendering  of  judgment,  and 
will  not,  constitute  a  judgment,  iu  law. 
(Id.) 

6.  Where,  although  it  appeared  from  the 
transcript   furnished   by  the  justice  for 
the  county  clerk,  that  judgment   was 
rendered  by  the  justice,  and  entered  in 
his  docket.' on  the  day  the  verdict  was 
rendered,  and  in  his  certificate  the  jus- 
tice Mated  that  the  transcript  was  "a 
correct  transcript  from  his  docket''  of  a 
judgment  on  record  in  his  office,  and  of 
the  whole  of  said  judgment;  yet  it  ap- 
pearing  from   an   examination    of  the 
justice's  docket,  on  ihe  trial,  that  there 
was  no  such  entry  therein  as  was  stated 
in  thv-  transcript,  and  that  none  such 
had  ever  been  made  there;    the  justice 
testifying   that    he   made    the   entries 
which  appeared  upon  his  docket,  at  the 
time  the  verdict  wad  rendered,  but  \vaa 


unable  to  state  that  he  had  made  any 
entry  of  judgment,  in  his  minutes,  or 
anywhere;  Held,  that  upon  this  evi- 
dence the  referee  was  authorized  to 
find,  as  matter  of  fact,  that  the  justice 
never  made  anv  entry  of  judgment  in 
any  way.  and  never  rendered  judgment 
upon  the  verdict.  (Id.) 

7.  A  judgment,  in  a  justice's  court  is  not 
completed,  so  that  it  can  be   enforced 
by  execution,  nntil  it  in  entered  in  the 
docket,  even  where  it  has  first  been  en- 
tered in  the  minutes  iu  dute  time.   (Id.) 

8.  It  is  not  competent  to  prove,  by  parol, 
the  entry  of  a  judgment,  not  upon  the 
minuses   of  the  justice,  nor   upon   hia 
docket.     (Id.) 

9.  A  judgment,  in  an  action  to  foreclose 
the  equity  of  redemption  iu  mortgaged 
premises,    directing    the    sale    of    the 
premises    for   the    satisfaction    of   the 
debt,  and  that  defendant  pay  any  de- 
ficiency  appearing   after  such   sale,  is 
final,  and  not  interlocutory  merely.     It 
leaves  nothing  further  to  be  adjudicated 
or  reviewed  by  the  court.     ( Morris  agt. 
Morange,  38  N.  Y.,  172.; 

10.  The  decision  in  this  case,  and  that  of 
Claik  v.  Brooks  (2  Abb.  N.  S.  385),  com" 
pared.     (Id.) 

11.  Where  the  court  below  give  a  plaintiff 
his  election  to  remit  a  part  of  the  sum 
recovered  and  take    judgment  of  affir- 
mance for  the  residue,  or  to  submit  to 
an  order  for  a  new  trial,  and,  instead 
of  remitting  he  allows  thejorder  grant- 
ing a  new  trial  to  be  made,  and  appeals 
therefrom  to  the  court  of  appeals,  giv- 
ing the  usual   stipulation    that   if  the 
order  be  affirmed,    judgment  absolute 
may  be  entered  against  him,  this  court 
cannot  relieve  him  from  his  stipulation 
on  affirming  the  order.     In  such  case 
the  defendant  is  entitled  to  final  judg- 
ment, however   clear   it  may    be  that 
the  plaintiff  was  entitled  to  recover  the 
amount  for  which  he  was  in  the  court 
below    permitted   to    have    judgment. 
(rrilcMnysAKt.    Van  Brunt,  3$  S'.  Y., 
335.) 

JURISDICTION. 

1.  The    City  Judge  of   New   York  has 
equ.il  jurisdiction  with  the  Recorder  of 
summary    proceedings   to  recover   the 
possession  of  laud.    (Marry  agt.  James, 
ante,  52.) 

2.  Our  courts  have  no  power  nor  authority 
over  foreign  yoveriimfi'ts  nor  over  their 
pro/ierty ;    notwithstanding   such    pro- 
perty   is    within  nur   territ-n-ial  limits. 
(Leavitt  agt.  Dainty,  aide  20-JJ 
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3.  Consequently,  where  funds  of  a^foreign 
government  are  in  the  hands  of  its 
agents  residing  here,  for  the  alleged 
purpose  of  being  paid  to  creditors  of 
that  government  who  also  reside  here, 
the  court  here,  being  without  jurisdic- 
tion over  the  principal — the  foreign 
government,  has  no  jurisdiction  over 
its  agents  here.  And  being  without 
jurisdiction  over  the  parties,  it  cannot 
proceed  in  rein  to  dispose  of  its  property 
in  favor  of  resident  creditors.  (Id.) 

6.  The    certificate    of   a  county    judge, 
given  in  pursuauce  of  section  26,  of  the 
"Act  to   organize   the   State    Lunatic 
Asylum."  passed  April  7,  1842,  (Laws 
of  1842  p.  141 J  as  the  same  has  been 
modified  by  subsequent  statutes,  is  an 
adjudication  in  rem  upon  the  sebject  to 
which  it  relates,  and  is,  it  seems,  prima 
facie  evidence  of  the  existence  of  the 
facts  asserted   therein,  as  against  all 
persons  notified  to  attend  the  hearing 
and  investigation  before   such   judge. 
(Board  of  Supervisors  of  Monroe  County 
agt.  Endlong,  51  Barb  493.) 

7.  As  the  statute  does  not  declare  what 
shall  be  the  force  or  effect  of  such  certi- 
ficate  as  evidence,  or  whom   it  shall 
bind,  it  must  stand  upon  the  same  basis 
with  all  other  judgments  or  adjudica- 
tions.    It  must  bind  those  who  were 
parties  and  privies  to  the  proceeding, 
and  had  an  opportunity  to  litigate  the 
question  involved  in  such  investigation 
and  adjudication.     No  one  else  can  be 
bound  by  it.     (Id.) 

9.  If  such  certificate  be  prima  facie  evi- 
dence of  the  facts  it  recites,  and  affirms 
or  finds,  it  is  not  conclusive  on  a  party 
who  has  no  notice  of  the  proceeding. 
Such  party  is  entitled  to  disprove  the 
facts  alleged  or  stated  in  the  certificate 
upon    which    the  jurisdiction    of   the 
judge  depended.     (Id.) 

10.  The    jurisdiction    of   all    courts  and 
officers  exercising  judicial  functions  is 
open  to  investigation,  question  and  in- 
quiry, whenever  their  proceedings  are 
set  up  or  sought  to  be  enforced  ;  and  if 
there  is  no  jurisdiction,  such  proceed- 
ings are  absolutely  void.     (Id.) 

11.  It  is  a  fundamental  rule  of  law,  and 
of  common  justice,  that  no  one  shall  be 
concluded  by  a  legal  judgment,  decision 
or   adjudication    had  or   made   in  any 
Buit  or  proceeding  to  or  in  which  he 
was  not  a  party  or  privy,  and  of  which 
he    had   no   notice ;    or  in    respect   to 
which  he  had  no  opportunity  to  defend 
himself  or  to  litigate  the  question  in- 
volved;   or   upon   which   his   liability 
depended.     ( Id.) 

12.  There   is  no  power  conferred  upon 


the  court,  at  special  term,  to  review, 
alter,  modify  or  change  a  juds'inent. 
rendered  at  ageneral  term.  (Sheldvr 
agt.  Williams,  52  Barb.  182.)  t 

13.  After  the  court,  at  general  term,  has, 
on  a   careful    and    deliberate    review 
of  a  case,  upon  its  merits,  pronounced 
its   judgment    thereon,   ana    made   its 
award  of  costs,  the  rights  of  the  partieu 
are  fixed,  as  to  all  the  questions  passed 
upon  by  the  court,  subject  only  to  re- 
view by  the  court   of  appeals.     In  all 
other  respects  such  judgment  is  final 
and  conclusive.    (Id.) 

14.  Whatever  power  a  special  term  may 
have  to  control  judgments,  in  matters  of 
practice  not  affecting  substantial  rights 
— such  as  to  allow  their  entry  nunc'pro 
tune,  &.c. — they    cannot    ex'ercise    the 
power  of  review  or  modification  upon 
the  merits,  of  a  general  term  decision. 

(Id.] 

15.  Where,  on  appeal  to  the  general  term 
of  this  court,  by  an  administrator,  from 
the  decree  of  a  surrogate  made  on  his 
final    accounting,    the    decree   of   the 
surrogate  is  affirmed,   with    costs,  the 
court  not  directing  the  costs  to  be  paid 
by  the  appellant  personally,   for  mis- 
management or  bad  faith,  they  are  only 
payable  out  of  the  estate  represented 
by  him.     (Id.) 

16.  Such  a  judgment  cannot  be  30  changed 
by  an  order  made  at  specicial  term,  ex 
parte,  as  to  direct  that  the  respondents 
recover    of   the   appellant   a  specified 
sum,  "costs  and  disbursements  of  the 
appeal ;"   whether  the  effect   of   such 
direction  be  to  make  the  appellant  per- 
sonally  liable  for  such  costs  or  not. 
(Id.) 

17.  The  jurisdiction  of  the  superior  court 
of  the  city  of  New  York,  in  actions  for 
divorce,  upon   the  ground  of   alleged 
adultery,   was    explicitly   affirmed    by 
this  court  in  Forrest  agt.   Forrest   (25 
N.  T.  501 J     (Forrest  agt.  Havens,  38 
JV.  Y.,  469  ) 

18.  The  court  of  the  general  sessions  of 
the  peace,   in   and   for    the    city    and 
county  of  New  York,  have  authority 
to  grant  new  trials  upon  the  merits  in 
cases   tried    before   them.      (Lanergan 
agt.  The  People,  39  N.  F,  39.) 

19.  In  an  action  in  a  state  court  to  stay 
proceedings  on  a  judgment,  and  to  have 
at  set  aside,  upon  the  ground  of  fraud, 
if  one  of  the  defendants  be  a  consul, 
the  temporary  injunction   must,  be  dis- 
solved  as   against    him,  because   state 
courts  have  no  jurisdiction  of  the  per- 
son of  such    an   officer.     (Sippile  agt. 
Albites,  5  Abb.  N.  S.,  76J 
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20.  The    injunction    may.   however,   be 
continued,  in  a  proper  case,  as  against 
other  defendants.     (Id.) 

21.  The  fact  that  the  character  of  a  party 
is  such  as  to  deprive  the  court  of  juris- 
diction of  his  person  is    equally  with 
his  non-residence,  sufficient  excuse  for 
proceeding  without  him,  in  a  cause  of 
equitable  jurisdiction.     (Id.) 

%2.  The  court  of  general  sessions  of  the 
city  of  New  York  has  the  power  to 
grant  new  trials.  The  act  of  1859 
(Laws  of  1859,  ch.  339,  $  4).— which 
grants  to  the  ''courts  of  sessions  of  the 
several  counties"  of  the  state  the 
power  to  trrant  new  trials, — is  broad 
and  comprehensive  enough  to  include 
the  court  of  general  sessions  of  New 
York  city.  (Lanergan  agt.  People,  5 
Abb.,  N.  S.,  113.) 

23.  The  office   of   a  writ  of   certiorari, 
when  issued  out  of  the  supreme  court 
to  review  the  proceedings  and  deter- 
mination of  inferior  tribunals,  extends 
to  the  review  of  all  questions  of  juris- 
diction, power  and  authority  of  the  in- 
ferior tribunal  to  do  the  act  complained 
of;  and  to  all  questions  of  regularity 
in  the  proceedings,  that  is.  to  all  ques- 
tions whether  the  interior  tribunal  has 
kept  within  the  boundaries  prescribed 
for  it  by  the  expressed  terms  of  the 
statute,  or  by  well  settled  principles  of 
the   common   law.      ^  The  Peoule  agt. 
Board  of  Assewrs,  dkc.,  39  N.  Y.,  81.) 

24.  The  judgment  of  the  supreme  court 
upon  these  questions  of  jurisdiction,  &c, 
is  re  view  able  in  this  court.     (Id.) 

JUSTICES'   COURTS. 

.1.  Prior  to  the  constitution  of  1846,  re 
plvvin  was  one  of  the  causes  of  action 

of  which  a  justice  of  the  peace  had  no 
jurisdiction.  (Uaxter&gt  Putney,  ante, 

140.) 

2.  In  1860,  under  the  Code,   the  legisla- 
ture conferred  such   jurisdiction  on  jus 
tices  of  the  peace   in  actions  where  the 
value  ot  the   property  claimed  did  not 
exceed  $  100.     (Id.) 

3.  Juries  in  courts  of  record,  prior  to  the 
constitution   of    1846,   were   composed 
of  tire/ve  men.  and  so  have  remained  to 
the  present  time  ;  and  the  word  "jury/' 
as  used   in  art.  I.  sec.  2,  of  the    consti- 
tution,  means  a  common   law  jury  of 
twelve  men.     (Id.) 

4.  When,  therefore,  a  plaintiff  brings  an 
action  of  replevin   or   for  the   possess- 
ion  of   personal    property,    tinder  the 
Code,  in  a  justices  court,  if  the  defen- 


dant, demands  a  jury  trial  by  twelve 
men,  the  justice  must  dismiss  the  action, 
as  he  has  no  jurisdiction  to  summon  a 
jury  of  only  six  men.  (Id.) 

5.  A   reply   being    inadmissible  in    jus- 
tice's court,  the  allegation  of  new  mat- 
ter, in  the  answer,  must  in  all  cases,  be 
deemed  controverted    by  the    plaintiff, 
and  it  is  competent  lor  him  to  counter- 
vail it  by  evidence,  either  in  direct  de- 
nial or  by  way  of  avoidance  ;  the  plain- 
tiff must  state  a  cause  of  action,  and 
that  is  all  that  is  required.    (Conklin 
agt  Field,  ante,  155.) 

6.  Under  section  63  ot  the  Code,  which 
provides  that  "a  justice  of  the  peace, 
on  the  demand   of   a  party  in  whose 
favor  he.  shall  have  rendered  a  judgment, 
shall  give  a  transcript  thereof,  which 
may  be  tiled  and  docketed  in  the  office 
of   the  clerk  of  the  county  where  the 
judgment  was  rendered,1'   and   directs 
that    the   time  of   the   receipt   of   the 
transcript    by   the    clerk   shall    be  en- 
tered thereon,  and  entered  in  the  docket, 
and  "from  that  time  the  judgment  shall 
be  a  judgment  of  the  county  court," 
there  can  be  no  judgment  in  the  county 
court,  unless  a  judgment    has  in   fact 
been   rendered  by  the  justice's    court. 
(Stepyeng  agt.  Santee,  51  Barb.  532.) 

7.  If  there  has  been  no  judgment  rendered 
by  the  justice,  the  filing  and  docketing 
of  the  transcript  in  the  county  clerk's 
office  is  a  mere  nullity.    The  "question 
is  essentially  jurisdictional.     It  it  is  not 
a  judgment  in  the  court  in  which  the 
action   was   commenced    and   tried,   it 
cannot,  in  the  nature  of  things,  be  such 
in  the  county  court.     (Id.) 

3.  Although  such  transcript  is  prima  facie 
evidence,  not  only  that  the  judgment 
has  been  rendered  by  the  justice,  but 
that  he  had  jurisdiction  to  render  it, 
and  when  presented  to  the  county  clerk 
properly  certified  by  the  justice,  is 
sufficient  to  authorize  him  to  tile  it,  and 
docket  the  judgment ;  and  the  judgment 
of  the  county  court  is  sufficiently 
established,  prima  facie,  by  the  pro- 
duction in  evidence  of  a  dnly  certified 
copy  of  the  transcript,  and  docket ;  yet 
it  may  be  shown  that  the  transcript  is 
entirely  false,  or  a  forgery  and  that 
no  such  judgment  was  ever  in  fact  ren- 
dered by  the  justice.  (Id.) 

9.  Merely  entering  the  verdict  of  the  jury, 
in  his  docket,  by  tire  just  ice,  and 
putting  down  the  items  of  cost*  and 
adding  them  up  with  the  verdict,  and 
thus  ascertaining  the  sum  total,  without 
doing  any  thing  further,  is  not  render- 
ing the  judgment  on  »in-h  verdict. 
Judgment  must  be  rendered,  and  eu 
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tered  in  some   way  as  a  judicial  act. 
(Id.) 

10.  The  statute  provides  that  in  all  cases 
where  a  verdict  shall  be  rendered,  in  a 
justice's  court,  "  the  justice  shall  forth- 
with  render  judgment,  and   enter  the 
same  in  his  docket."      (2  R.  S.  247,  § 
124.)    The  decision  must  be  evidenced 
by  some  official  act.    A  decision  in  the 
mind  of  the  justice,  unless  it  is  entered 
in  the  docket,  or  in  the  minutes  of  the 
trial,  is  of  no  avail   whatever.    It  is 
not  a  legal  rendering  of  judgment,  and 
•will  not  constitute  a  judgment  in  law. 
(Id.) 

11.  Where,   although  it  appeared   from 
the  transcript  furnished  by  the  justice 
for  the   county   clerk,   that   judgment 
was  rendered  by  the  justice,  and  en- 
tered  in  his  docket,  on  the   day  the 
verdict  was  rendered,  and  in  his  cer- 
tificate the  justice  stated  that  the  tran- 
script was   "  a  correct  transcript  from 
his  docket,"  of  a  judgment  on  record 
in  his  office,  and  of  the  whole  of  said 
judgment ;  yet,  it  appearing  from  an  ex- 
amination of  the  justice's  docket,  on  the 
trial,  that   there    was  no    such   entry 
therein  as  was  stated  in  the  transcript, 
and  that  none  such  had  ever  been  made 
there ;   the    justice   testifying   that   he 
made  the  entries  which  appeared  upon 
his  docket  at  the  time  the  verdict  was 
rendered,  but  was  unable  to  state  that  he 
had  made  any  entry  of  judgment,  in  his 
minutes,  or  anywhere ;  Held,  that  upon 
this  evidence  the  referee  was  authorized 
to  find,  as  a  matter  of  fact,  that  the  jus- 
tice never  made  any  entry  of  judgment 
in  any  way,  and  never  renered  judg- 
ment upon  the  verdicl.     (Id.) 

12.  A  judgment,  in  a  justice's  court,  is  not 
completed,  so  that  it  can  pe  enforced  by 
execution,  until  it  is  entered  in  the  dock- 
et, even  where  it  has  first  been  entered 
in  the  minutes  in  due  time.     (Id.) 

13.  It  is  net  competent  to  prove,  by  parol, 
the  entry  of  a  judgment,  not  upon  the 
minutes  of  the  justice,  nor  upon  his 
docket.     (Id.) 

14.  Section  54  of  the  Code  of  Procedure 
takes  from  a  justice  of  the  peace  juris- 
diction of  a  case  where  the  total  amount 
of  the  accounts  of  both  parties  exceeds 
$400 ;    and  the  fourth  subdivision  in- 
vests the  justice  with  the  power  of  ad- 
judicating this  question;  and  fixes  the 
time    when    he    may    decide    it,    viz : 
"When  the  fact  shall  be  proved  to  his 
Batisfaction."    This  period   cannot  ar- 
rive until  the  trial  has  commenced,  and 
the  proof  been  entered  upon.     Until  he 
decides  that  question,  he  lias  jurisdiction 
to  act.     (Glackin  agt.  Zeller,  52  J3arb., 
147.) 


15.  If,  at  the  close  of  the  plaintiff's  testi- 
mony, the  defendant  objects  to  the  jur- 
isdiction of  the  court,  because  it  ap- 
pears that  the  accounts  of  the  parties 
exceed  the  sum  of  $400;  whereupon 
the  justice  decides  that  the  sum  total 
of  the  accounts  of  both  parties  exceeds 
$100,  and  dismisses  the  cause,  on  the 

§  round  that  he  has  no  jurisdiction,  the 
ef'endant  is  estopj-ed  from  afterwards 
asserting  to  the  contrary.     (Id.) 


16.  It  is  a  judicial  finding,  by  the  justice, 
upon   a  question  of  fact,  and   upon  a 
question  of  which  he  had  jurisdiction. 
If   the  evidence  was    conflicting,   his 
decision  would  be  conclusive  ;  and  it  is 
equally  conclusive,  if  not  shown  to  be 
erroneous,  when  the  facts  upon  which 
he  decided  are  not  made  to  appear.  All 
presumptions  are  to  be  in  favor  of  sus- 
taining the  adjudication.     (Id.) 

17.  The  question  having  been  thus  decid" 
ed,  by  a  court  of  competent  jurisdiction) 
upon  a  point  directly  between  the  par- 
ties, such  decision,  so  long  as  it  remains 
unreversed,  is  conclusive  in  all  subse- 
quent  controversies  where  the   same 
point  comes  again  in  question  between 
the  same  parties.     (Id.) 

18.  Hence,  if  the  plaintiff  in  such  action 
on  the  dismissal   of  the   same  by  the 
justice,  commences  an  action  in  the  su- 
preme   court    for  the  same   cause  of 
action,   and  recovers  a  judgment,   he 
"will  be  entitled  to  costs,  although  the 
amount  of  the  recovery  is  less  than  $50. 
The  defendant  cannot  recover  costs  of 
him  on  the  ground  that  the  action  should 
have  been  brought  in  a  justices  court. 
(Id.) 

19.  The  rule  is  well  established  that  a 
party  who  obtains  the  benefit  of  an 
order  or  judgment  in  a  cause,  and  ac- 
cepts the  benefit,  or  receives  the  ad- 
vantage, shall  be  precluded  from  after- 
wards asking  that  the  order  or  judgment 
be  reviewed,  or  from  denying  the  au- 
thority which  granted  it.     (Id.) 

20.  It  is  not  necessary,  to  entitle  a  party 
suing  in  this  court,  and  recovering  less 
than  $50,  to  costs,  that  he  should  have 
first  brought  an  action   in   a  justice's 
court.      It  is  enough,  if  the  facts  as 
proved  on  the  trial,  in  this  court,  show 
it  to  be  a  case  in  which,  by  section  54 
of  the  Code,  a  justice  has  no  jurisdic- 
tion.    (Id.) 

21.  Where  there  are  unliquidated  accounts 
between  the  parties,  the  total  amount 
of  which,  contested  on  the  trial,  exceeds 
$400,  a  recovery  by  the  plaintiff  of  any 
amount  entitles  him  to  costs.     (Id.) 

22.  Where   a  defendant    sued    by    long 
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summons  in  a  justice's  court,  in  a  differ- 
ent county  from  that  in  which  he  re- 
sides, appeared  by  attorney  and  put  in 
an  answer,  the  attorney  staling  that 
the  defendant  resided  in  another  county, 
but  be  did  not  plead  that  fact,  nor 
•would  lie  make  an  affidavit  of  it ;  Held 
that  the  defendant,  by  answering, 
•waived  any  defense  on  the  ground  of 
residence,  and  thus  gave  the  justice 
jurisdiction  of  his  person.  Thecaseof 
Clapp&Kt.  Graves,  (26  If.  T.  R.,  418J 
is  decisive  in  such  a  case.  (Osburne 
agt.  Gilbert,  5:>  Barb.,  158.) 

23.  In  an  action  brought  in  justice's  court, 
against  a  constable,  for  neglect  of  duty 
in  returning  an  execution  unsatisfied, 
when  the  same  might  have  been  col- 
lected, the  minutes  of  the  justice  before 
whom  the  original  action  was  tried, 
and  the  judgment  rendered  by  him,  are 
admiswible  in  evidence,  for  the  purpose 
of  showing  jurisdiction  and  that  the 
action  was  for  services  performed  by 
the  plaintiff  as  a  domestic  ;  a  judgment 
on  such  a  demand  being  favored  by  the 
statute,  (Laws  q/"1858,cA..  107.)  modify- 
ing the  exemption  laws.  (Baker  ajjt. 
Brintnall,  52  Barb.,  188.) 

21.  Although  the  statute  directs  that 
every  justice  shall  keep  a  book  called  a 
docket,  and  also  directs  what  entries 
he  shall  make  therein,  the  omission,  by 
a  justice;  so  to  keep  his  book  will  not 
reuder  his  judgments  void.  Proceed- 
ings before  him  can  still  be  proved  by 
himself.  (Id.) 

25.  For  certain  purposes,  the  docket  fails 
to  be  evidence,  if  not  kept  as  the  statute 
directs,  but  the  omission  so  to  keep  it  is 
not  jurisdictional.     (Id.) 

26.  The  omission  by  a  justice  to  keep  his 
docket  in  a  manner  which  the  law  pre- 
scribes  does  not   render  a    judgment 
given  by  him  void ;  as  the  proceedings 
before  him  can  still  be  proved  by  him- 
self.    (Baker  agt.  Brintnall,  5  Abb.  N. 
S.,  253.) 


LANDLORD  AND  TENANT. 

1.  Where  a  lease  of  a  building  and  prem- 
ises for  a  term  of  years,  contains  a  mu- 
tual covenant  on  the  part  of  the  land- 
lord and  tenant,  that  in  ease  the  prem- 
ises are  so  damaged  by  accidental  fire, 
as  to  make  them  untenantable  for  more 
than  thirty  days,  the  rent  shall  cease 
at  the  option  of  the  tenant  until  the 
premises  shall  be  repaired,  and  no  cov- 
enant on  the  part  of  the  landlord  to  re- 
pair, nor  any  other  express  covenant 
on  his  part;  on  a  partial  destruction 
of  the  premises  by  nre,  the  landlord  is 


not  responsible  to  the  tenant  for  dam- 
age to  his  property,  by  exposure  to  the 
elements,  or  otherwise,  bv  not  making 
immediate  repairs  after  tne  fire. 
(Doupe  agt.  Gennin,  ante.  5.) 

2.  A  subsequent  parol  promise  to  repair, 
made  by  the  landlord,  i*  not  good  un- 
less supported  by  a  sufficient  consider- 
ation.    (Id. ) 

3.  The  tenant's  remedy  in  such  a  case  is 
under  the  covenant  in  the  lease,  to  re- 
quire an  abatement  of  the  rent  until  the 
premises  are  repaired.     (Id.) 

4.  The  lease  of  a  dairy  farm  with  a  cer- 
tain number  of  cows  and  other  perso- 
nal property  for  two  years  at  a  certain 
rent  per  annum,  payable  at  a  certain 
time  made  and   executed  by   landlords 
to  a  tenant,  which  contained  a  clause 
as  follows:     "The  partv  of  the  first 
part  (landlords)  are  to   have  full  title 
with  the  privilege  of  taking  possession 
at  any  and  at  all  times,  of  any   and  all 
products  of  the  farm  in  payment  of  the 
balance  due  on  the  rent  at  the  time  of 
its  payment:" 

Held,  that  this  clause  operated  in  favor 
of  the  landlords  and  their  assignee  as  a 
mere  security  for  monev,  and  was  nec- 
essarily in  the  nature  of  a  chattel  mort- 
gage ;  and  the  tenant  being  in  posses- 
sion of  the  farm  and  its  products  by  an 
absolute  lease,  with  the  above  excep- 
tion, and  the  lease  never  having  been 
filed  as  a  chattel  inortiraKe,  the  prod- 
ucts of  the  farm  were  liable  to  execu- 
tion and  sale  for  the  tenant's  debts;  no 
default  having  been  made  in  the  pay- 
ment of  rent.  (Johnson  agt.  Crofoot, 
ante,  59.) 

5.  An  instrument,  made  since  1787,  by 
one  person  to  another,  conveying  lands 
in  fee,  in  this  state,  operates  as  an  as- 
signment and  not  as  a  lease  ;  and  hence 
the  strict  relation  of  landlord  and  ten- 
ant is  not  created  thereby.     (Lyon  agt. 
Chase,  51  Barb.,  13.) 

6.  There  is,  therefore,  no  distinction  bo- 
tween  the  covenants  contained  in  such 
an  instrument  and  other  sealed  instru- 
ments, so  far  as  the   presumption  of 
payment    or    extinguishment    is    con- 
cerned.    (Id.) 

7.  Where,  in  an  action  upon  the  covenant 
to  pay  rent,  contained  in  such  an  inetrn- 
ment,  executed  iu  1799,  there  was  no 
evidence  to  show  that   any  rent  had 
ever  been  paid  upon  it,  during  a  period 
of  sixty-ion r  years,   and   it  appeared 
affirmatively  not  only  that  the  defend- 
ant had  not  paid  rent  within  twenty- 
two  years,  prior  to  the  commencement 
of  the  action,  but  that  the  plaintiff  had 
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not  claimed  the  same  ;  Held  that  upon 
these  facts  the  law  raised  the  presump 
tion  that  the  cause  of  action  had  been 
released,  discharged  or  extinguished, 
and  the  plaintiff  could  not  recover. 
(Id.) 

8.  The  presumption  of  payment,  in  such 
a  case,  will   not  be  repelled  by  an  ad- 
mission of  the  defendant  that  tfiere  had 
been  a  general  resistance  and  refusal  to 
pay  rent,  for  the  last  twenty-five  years, 
by  the  tenants  of  the  manor  of  which 
ttie  lands  in  question  constituted  a  part. 
(Id.) 

9.  Where  land  is  rented  for  a  nursery, 
the  tenant  must  remove  the  trees  be 
fore  he  quits  possession,  on  the  termin- 
ation of  his  lease,  or  the  title  will  vest 
in  the  owner  of  the  reversion.  (Brooks 
agt.  GaUter,  51  Barb.,  196.) 

10.  A  lease  of  a  store  contained  a  provis- 
ion that  if  the   lessor  should  sell  the 
building  he  would  pay  to  the  lessees, 
out  of  the  proceeds  of  the  sale,  $1200, 
and  if  the   building  should   be  taken 
down,  at  the  expiration  of  the  lease, 
the  lessees  should   have   the  right  to 
take  from  the  premises  certain  fixtures, 
and  for    such  other  expense  as  they 
should  have  contributed  toward  build- 
ing the  store  they  should  be  paid  out 
of  the  sale,  if  made,  "  a  pro  rata  share 
of  the  amount  received  for  the  build- 
ing, in  proportion  as  the  amount  ad- 
vanced by  the  lessees,"    should  "  bear 
to  the   whole  cost  of   the   building:" 

11.  Held,  that  the  lease  provided  for  two 
events,  either  of  which  might  happen, 
viz:  taking  down  the  building,  or  sell- 
ing it.     Which  of  the  two  was  to  be 
done  resfed  entirely  in  the  option  of  the 
lessor,  and  the  lessees  had  no  right  to 
dictate,  or  to  be  consulted  as  to  his  de- 
termination. ( Butterworth  agt.  Bliss,  52 
Barb.,  430.) 

12.  That  the  parties  intended,  by  the  first 
provision,  to  fix  a  sum.  which  should  be 
an  equivalent  for  the  fixtures,  which 
sum  was  fixed   at  $1200.     If  sold,  the 
lessees  were  to  be  paid  $1200  ;  if  not 
sold,  thev  had  the  right  to  remove  them. 
(Id.) 

13.  That  the    second  provision  contem- 
plated compensation  for  any  other  ex- 
pense except  the  shutters.  &,c.  in  case 
a  sale  was  effected,  but  nothing  if  the 
building  was   taken   down;    and    the 
lessees  had  no  reservation  of  any  mate- 
rials used  iherefor.    (Id.) 

14.  That  the  lessees  had  no  right  to  com- 
plain that  the  building   was  sold  at  a 
price  much  less  than  its  value,  and  that 
no   notice   of  the    intended   sale    was 
given  them  by  the  lessor ;  as  they  could 


not  be  injured  by  a  sale  at  any  price ; 
but  a  sale  would  operate  to  the'ir  bene- 
fit in  giving  them  a  portion  of  the  price, 
while  they  would  get  nothing  if  no 
sale  was  effected.  (Id.) 

15.  That  unless  the  sale  was  to  be  held 
valid,  there  was  no  sum  of  which  the 
lessees  were  entitled  to  a  pro  rata  por- 
tion.   (Id.) 

16.  That  there  was  no  trnst  for  the  les 
sees'  benefit ;  nor  was  the  sale,  in  any 
event,  to  be  made  for  their  interest ; 
but  the  only  contract  was  to  pay  a  por- 
tion of  the  sum  received.     (To.) 

17.  That  neither  of  the  parties  were  en- 
titled to  interest  on  their  advances,  in 
ascertaining  the  proportions  to  belong 
to  each.     The  allowance  was  to  be  in 
proportion    as  the   amount    advanced 
should  bear  to  the  whole  cost  of  the 
building;  not  the  amount  advanced  and 
interest.     (Id.) 

18.  That  a  charge  for  a  furnace,  put  in 
by  the  lessees   long  after  the  building 
was  finished,  was  no  part  of  the  ex- 
pense  for   building   the   store ;  and   it 
might  have  been  removed  by  them  be- 
fore leaving.     (Id.) 

19.  The  defendant's  testator  executed  a 
lease  to  H.  of  certain  premises  for  the 
term  of  twenty-one  years  from  the  1st 
day  of  May,  1824,  which  contained  a 
covenant  on  the  part  of  the  lessor  for  a 
new  lease  at  the  expiration  of  the  term, 
for  another  period  of  twentv-one  years. 
On  the  first  day  of  March.  1814,  a  lease 
was  executed   and    delivered    to    the 

Klaintiff,  as  assignee  of  the  original 
sssee,  for  a  second  term  of  twenty-one 
years, which  contained  a  covenant  that 
at  the  expiration  of  the  said  second 
term,  the  lessor  would,  at  his  election, 
either  grant  a  new  lease  of  the  premi- 
ses for  a  further  term  of  twenty-one 
years,  or  that  he  would  pav  the  partv 
of  the  second  part  the  value  of  ''all 
such  stone  or  brick  buildings"  as  might 
have  been  "  erected  by  the  said  party 
of  the  second  part,  his  executors,  ad- 
ministrators or  assigns,  on  the  said 
demised  premises,  and  be  then  standing 
thereon."  At  the  ex  ni  ration  of  the 
•econd  term,  the  defendant  elected  not 
to  give  a  lease  fora  third  term,  and  re- 
fused to  pay  for  certain  stone  and 
and  brick  buildings  on  the  premises, 
which  had  been  erected  by  II.  the  orig- 
inal lessee: 

20.  Held  that  although  the  plain  import 
of  the  clause  in   the  second  lease,  re- 
specting  pavmeut    for    the    buildings, 
standing  and  considered  bv  itxelf,  was 
that  the  defendant  would  p»iy  for  such 
buildings  only  as  the  plaintiff  erected  ; 
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yet  that  other  provisions  contained  in 
such  lease,  as  well  as  in  the  original 
lease  to  II.  indicated  that  a  different 
construction  should  be  given  to  it.  And 
that  as  the  second  lease  was  given  for 
the  purpose  of  continuing  and  extend- 
ing the  term  created  by  the  first,  the 
latter  should  be  considered,  so  far  as 
applicable,  in  ascertaining  the  construe 
tion  to  be  placed  upon  the  clause  in 
question.  (  Wray  agt.  Rhinelander,  52 
#ar&.,553.) 

21.  And  the  defendant  having  given  the 
plaintiff  the  second  lease   without  at- 
tempting therein  to  divest  him  of  the 
title  to  the  buildings  which  he  had  un- 
der :he  assignment  to  him  of  the  first 
lease ;    th*  same  expressly    declaring 
that  the  plaintiff  should  continue  to  be 
the  owner  of  t.he  buildings,  and  should 
remain  such  owner  even  though  a  third 
lease  should  not  be  given  to  him;  and 
securing  to  him  the  privilege  of  taking 
them  away,  provided  he  did  no  within 
ten  days  after  the  expiration  of  the 
term   created   by   the    second    lease ; 
Held,  that  the  buildings  were  not  only 
the  plaintiff's  property,  as  the  assignee 
of  the   first,    and  lessee  of  the   second 
lease,  but  he  was  to  remain  owner  of 
them,  even  though  the  defendant  should 
conclude   not  to  give  the  third  lease. 
(Id.) 

22.  And  that  the  second  lease  should  be 
so  construed  as  to  render  the  defendant 
liable  to  pay  for  such  buildings,  upon 
his  refusal  to  give  a  new  lease.     And 
that  thus  construed,  it  imposed  on  the 
defendant  the  obligation  of  yiving  the 
plaintiff  a  new  lease,  in  default  of  an 
election  on   his   part  to   pay  for    the 
buildinsrs.     (Id. ) 

23.  In    an   action   by  lessees  of  a  ware- 
house to  recover  the  expense  of  caulk- 
ing the  floors  to  prevent  leakage  from 
one   floor    to   another,    nnder  a    lease 
wherein   the  lessor  agreed   to  "  do  all 
necessary  repairs  upon    said   premises 
and  pier, within  a  reasonable  time  after 
notice  to  him,"  by  the  lessees,  the  judge 
charged  a.nong  other   thintrs,   that,  if 
the  floors  were  tight,  as  originally  con- 
structed,  and    became    leaky   without 
fault  of  the  lessees,  it  was  the  duty  of 
the  lessor,  upon  proper  notice,  to  restore 
them  to  their   former  tightness,  if  the 
business  for  which   the  stores  were  let 
reasonably   required   the    floors   to   be 
tight.     The  jury  found  for  the  plaintiff, 
which,  under  the  charge,  was  equiva- 
lent to  finding,  that  the  defendant  failed 
to  keep  the  l>nildings  no  to  their  orig- 
condition.  (  Ward  agt.  Ktlsey,  33  JV.  F., 
80.) 

24.  Whether  the  judge  might  not  properly 


have  submitted  to  the  jury,  as  a  ques- 
tion of  fact,  the  necessity  of  water- 
tight floors  in  such  warehouses,  and 
hence,  the  duty  of  the  lessor  to  have  so 
constructed  them,  quere.  (Id.) 

25.  An   action  for  rent  is  not  barred  by 
the  failure  of  the  lessor  fully  to  per- 
form  his   contract,   where  the  lessees 
enter  into  possession,  and  occupy  the 
premises.     (KeUey  agt.  Ward,  38  Jf.  Y., 

26.  The  remedy  of  the  lessees  is  by  re- 
couping from  the  rent  sush  damages  as 
they  have  sustained  by  failure  of  the 
lessor  to  fulfill  his  contract,  or  to  bring 
a  separate  action  for  the  recovery  ol 
such  damage  s.     (Id.) 

27.  In  an  action  for  rent,  the  offer  in  evi- 
dence by  the  defendant  of  a  judgment 
in  his  favor,  for  damages  sustained  by 
the  failure  of  the  plaintiff  to  fulfill  the 
terms  of  his  contract  as  lessor  of  the 
premises,  was  properly  rejected ;  while 
the  evidence  offered  by  the  plaintiff  of 
a  judgment  in  his  favor,  in  an  action 
between  the  same  purties,  and  for  the 
rent  of  the  same  premises  for  a  previ- 
ous quarter,   was    properly   admitted, 
and  was  conclusive  of  the  whole  ques- 
tion.    (Id.) 


LEVY. 


1.  The  sheriff,  with  execution  in  his 
hands,went  to  the  person  having  charge 
of  the  property,  or  who,  with  others, 
was  in  its  apparent  possession,  and,  in 
view  and  control  of  the  goods,  informed 
him  that  he  levied  on  the  goods,  and 
indorsed  a  memorandum  of  the  levy 
upon  the  execution. — Held,  that  this 
was  sufficient  as  a  levy,  although  the 
person  in  charge  was  the  assignor,wbo 
disclaimed  any  interest  in  the  goods, 
and  no  notice  was  given  by  the  sheriff 
to  the  assignee.  (Eliot  agt.  Farly. 
5  Abb.,  N.  §.,  39.) 


LIBEL  AND  SLANDER. 

1.  If  words  are*poken  of  a  person  charg- 
ing him,  in   express  terms,   with   the 
crime  of  perjury,  they  are  actionable 
without  proof  of  any  extrinsic  fa<-ts  to 
show  their  meaning.     Such  word*  nec- 
essarily import  that  the  person  charged 
has  sworn    falsely    upon    a    material 

point,  in  a  judicial  proceeding  before  a 
court  or  officer  of  competent  jurisdic- 
tion. (Kern,  agt.  Tousley.  51  Barb., 
385.) 

2.  So  if  the  words  uttered,  although  not 
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charying     perjury    in    express    terms 
necessarily  imply  that  offense.     (Id.) 

3.  In    like  manner,  if  the  words  used  to 
express  the  charge,  are  such,   in    the 
sense  in  which  they  would  naturally  be 
understood,  as  to  convey  to  the   mind 
of  those  to  whom  they  are  addressed, 
the   impression    that   the   plaintiff   has 
committed  perjury,  and  that  the  defen- 
dant intended  to  be  so  understood  bv 
those  who  heard  him,  such  words  will, 
of  themselves,   warrant   a   verdict  for 
the  plaintiff,  in  case  the  jury  find  that 
they  were  uttered  with  the  intention 
above  stated,  and  were  BO  understood. 
(Id.) 

4.  The  defendant  on  being  reminded  by 
the  plaintiff'  of  a  law  suit  which   he, 
(the  defendant.)  had  recently  lost,  said, 
"Yes  your  false  swearing  at  that  trial." 
Being  told  that  he  had  not  better  accuse 
the  plaintiff',  again,  of  swearing  false, 
he  said  :  "Any  man  who  professed  to 
be  a  Christian,  as  you  do,  and  went  into 
the  box  and  swore  false  as  you  did,  at 
the   trial,  had   belter  join    the   church 
once  more,"  &c.  The  charge  of  swear- 
ing fal.  e,  in  the  suit,  was  repeated  five 
or  six  times.     The  defendant  also  said 
that  "  The  folks  who  belonged  to  the 

•  church  and  built  tall  steeples  thought 
they  could  swear  false,  or  do  anything 
they  had  a  mind  to."  Held,  that  the 
slander  admitted  that  a  suit  was  pend- 
ing, and  it  was  to  be  intended  that 
what  the  plaintiff  swore  to  was  mate- 
rial; and  that  the  words  were  sufficient 
to  warrant  a  finding  in  favor  .of  the 
plaintiff,  without  proof  that  the  suit 
was  in  a  court  of  competent  jurisdiction, 
or  that  the  plaintiff'  swore  falsely  with 
a  corrupt  intent,  (Id.) 

5.  In  an  action  for  slanderous  words,  im- 
puting to  the  plaintiff  the  crime  of  per- 
jury, the  defendant  alleged  in  his  an- 
swer, and  offered  to  prove  on  the  trial, 
that   in    a   certain    action    theretofore 
pending  before  a  justice  of  the  peace, 
the  plaintiff  was  sworn  as  a  witness, 
and   gave   testimony    material   to  the 
issue,  which   was    untrue ;    and    that 
whatever   the  defendant   said    of   the 
plaintiff'.had  exclusive  reference  to  such 
testimony:     Held,  that  the  matter  thus 
pleaded  and  offered  to  be  proved,  was 
clearly  insufficient   as   a  justification, 
because  it  did  not  contain  an  averment 
that  the  .plaintiff  knew  the  testimony 
.given    by  him  to  be  false,  or  that  he 
testified  corruptly.     The   averment  in 
the  answer  might  be  true,  and  yet  the 
plaintiff'  be  innocent  of  the  crime  of 
perjury  : 

6.  Held,  aho,  that  the  offer  was  equally 
insufficient  for  the  purpose  of  mitigat- 


ing damages  ;  mitigating  circumstances 
being  those  which  tend  to  disprove  mal- 
ice. And  although  the  circumstances 
set  out  in  the  answer  might  have  had  a 
tendency  to  induce  in  the  mind  of  the 
defendant  a  belief  that  the  plaintiff  had 
committed  perjury,  yet  that  fact  not 
being  alleged  in  the  answer,  the  testi- 
mony was  properly  excluded,  when 
offered  in  mitigation.  (Gorton  agt.  Kee- 
ler,  51  Barb.,  475.) 

7.  In  pleading  circumstances,  which  are 
claimed  to  be  proper  in  mitigation  of 
damages,  for  the  reason  that  they  in- 
duced the  defendant  to  believe  that  the 
charge  made  by  him  was  true,  the  fact 
oi    such  belief,  and  that  it  was  so  in- 
duced, is  an  essential  one,  and  should 
be  distinctly  alleged.     (Id.) 

8.  But  such  an  averment  would  be  improp- 
er in  an  answer  setting  up  ajustificatiou. 
Such  an  answer  necessarily  insists  up- 
on the  truth  of  the  charge,  and  it  must 
allege  facts  showing  that  the  plaintiff 
is  guilty  of  the  offense  or  disreputable 
conduct   imputed   to   him.      Per  J.  C. 
SMITH,  J.     (Id.) 

I.  An  answer  in  mitigation  impliedly  ad- 
mits that  the'  charge  was  unfounded, 
but  denies  that  it  was  made  malicious- 
ly'; and  when  such  answer  undertakes 
to  set  up  that  the  charge  was  made  in 
a  belief  of  its  truth,  it  must  allege,  not 
only  circumstances  tending  to  produce 
such  belief,  but  also  the  fact  that  such 
belief,  so  produced,  existed  in  the  mind 
of  the  defendant  when  he  made  the 
charge.  Per  J.  C.  SMITH,  J.  (Id.) 

MANDAMUS. 


L.  It  is  a  well  settled  rule  in  this  state, 
that  an  application  for  a  mandamus, 
rests  in  the  sound  discretion  of  the  court, 
which  will  grant  or  refuse  it  accor- 
ding as  the  issuing  or-  withholding  it 
will  best  promote  the  ends  of  justice. 
And  this  is  so,  notwithstanding  it  may 
appear  that  the  party  applying  is  other- 
wise remediless.  (Matter  of  McClel- 
land agt.  Dowling,  ante,  394.^ 

2.  On  an  application  by  the  relator,  an 
attorney  at  law,  for  a  mandamus  to  com- 
pel the  defendants,  justices  of  the  court 
of  special  sessions,  in  the  city  of  New 
York,  to  allow  the  relator  to  practice 
in  that  court,  from  which  he  alleged 
they  had  debarred  him  : 

Held.  1st.  That  a  refusal  to  listen  to  the 
relator  in  a  single  case,  cannot  alone 
be  regarded  as  debarring  him  from 
practice  in  that  court,  and  therefore 
would  not  justify  it.  (Id.) 
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3.  2nd.  That  the  only  act  of  the  justices 
shown,  related  to  but  one  cane,  which 
v-ijx   ended  before  this    proceeding  was 
initiated,    and    therefore    his    general 
riirhts   not    being  affected,   there    WHS 
nothing  pending  in  which    the    relator 
had  anv  interest,  whicli  could  give  him 
a  standing  in  court  lo  ask  for  a   man- 
da  inns.     (Id.) 

4.  And  3d.  That  thia  court  should  hesi- 
tate long,  before  attempting  to  control, 
by  mandamus,  the  action  of  magistrates 
who,   even  if  it  be  conceded   that  they 
have  exceeded  the  strict   limit  of  their 
authority,  are  acting  for  the    highest 
interests  of  the  profession  and  the  pub- 
lic, and  deserve  the   greatest  commen- 
dation and  support.     (Id.) 


MALICIOUS  PROSECUTION. 


1.  The  evidence  upon  which  a  charge  of 
malice  in  procuring  an  arrest ;  the  cir- 
cumstances attending  the  arrest,  and  the 
annoyances  to  which  the  plaintiff  was 
subjected  in  making  the  arrest,  cannot 
be  pleaded  in  an  action  for  damages  for 
an  alleged  malicious  arrest.(  Solis  agt. 
Manning,  ante,  13.) 

'2.  In  an  action  for  assault  and  false  im- 
prisonment, an  ans/cer  of  the  defendant, 
after  denying  all  the  facts  set.  forth  in 
the  complaint,  alleges,  as  a  distinct  de- 
fense "  by  way  of  justification  and  mit- 
igation, that  whatsoever  acts  he  com- 
mitted in  relation  to  the  plaintiff,  at  the 
times  and  places  specified  in  the  com- 
plaint, were  done  without  malice  and 
in  due  discharge  of  his  office,  as  deputy 
sheriff,  and  not  otherwise,"  is  imperti- 
nent and  irrelevant,  and  constitutes  no 
defense  whatever.  (Moore  agt.  Devoy, 
ante,  18.) 

3.  Advice  of  counsel,  given  upon  a  full  and 
fair  statement  of  the  case,  and  acted  up- 
on in  good  faith,  is  no  doubt  a  good  de- 
fense loan  action  for  malicwits  prosecu- 
tion.    (Ames  agt.  Stearns,  ante,  289.) 

4.  But  where   the   statement   on  which 
such  advice  is  given,  corresponds  in  all 
respects  with  the  facts  contained  in  the 
affidavit  upon  whicli  the  plaintiff  was 
arrested ;    \rhich    affidavit   states    that 
the  plaint  \K  falxely  and  fraudulently  re- 
presented  to  the  defendants  that  &.c. 
And    on  the  trial,    the  jury  find   that 
there  was  no  probable  cause  for  the  ac 
cnsation  of  fraud,   there  is  no  ground 
for  sayine:  that  the  statement  to  counsel 
was  fairly  made  or  that  it  was  in  good 
faith  acted  upon.     (Id.) 


MANUFACTURING  CORPORATION 

1.  Officers  of   a  corporation  are  sperinl 
and  not  general  agents;  consequently 
they  have  no  power  to  bind   the  cor- 
poration, except  within  the  limits  pre- 
scribed  by    the  charter  and    by  laws. 
(Adriance  agt.  Itoome,  52  Barb.,  399. ) 

2.  B.   was  the  superintendent  of  a  manu- 
facturing corporation,  but  there  WHS  no 
evidence  that  he  was  its  general  agent, 
his  actual   authority    being   "  to  have 
charge  of   the   manufacturini.'  depart- 
ment of  the  works,  audit  bills  for  mate- 
rials and  labor,  and  to  appoint  and  dis- 
charge  foremen   and   workmen."    ami 
there  was  no  proof  that  the  corpora- 
tion ever  conferred  upon  him,  or  knew 
that  he  exercised  any  other  authority; 
but  on  the  contrary  there  was  evidence 
that   he   was   forbidden,  generally,  to 
sell  iron  belonging  to  the   company : 
Held,  that  he  had  no  authority  to  make 
a  loan  of  money  in   the   name  of  the 
company  and  execute  a  contract  in  its 
name,  agreeing  to  sell  and  deliver  to 
the  lender  a  specific  quantity  of  iron, 
in  consideration  thereof.     (/</.) 

3.  Persons  dealing  with  the   officers  of  a 
corporation  are  charged  with  notice  of 
the  authority  conferred  upon  them,  and 
of  the  limitations  and  restrictions  upon 
it  contained  in  the  charter  and  by-laws. 
(Id.) 

4.  There   is  no  grant  of  power  in   the 
name  by  which  the  officer  is  designated; 
especially  when  the  authority  given  is 
specified  in  the  by-laws.     (Id.) 

MARRIED  WOMEN. 

1.  A  post-nuptial  contract  between  hus- 
band and  icife,  by  which  property  is  set 
apart  for  her  separate   use,     although 
void  at  law.  will  be  sustained  in  equity, 
where  there  are  no  creditors  of  the  hus- 
band to  be  affected.    (Jaycoz  agt.  Cald- 
vell.  ante,  240.) 

2.  Where,   at  the  time   of  the  marriage 
of  husband  and  wife  in  1841,  the  wife 

had  money  of  her  own,  and  in  18<12, 
let  her  husband  have  $6G5,  to  use  in  his 
business: 

3.  Held,  that  as  the  law   then   -was,  the 
husband  became  legally  entitled   to  the 
money  in  question  as  his  own,  and  the 
possession  which  he  acquired  of  it  was 
with  her  assent.     (/;/.) 

4.  But  upon  the  fhcts  found  in  this  case, 
the  husband,  as  far  as  he  could,  vaired 
his   marital  rights,   and    received    the 
fund  named,  not  aa  his  own,  but  as  the 
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equitable  trustee  of  his  wife,  (which  he 
could  assume  •voluntarily,)  and  by  that 
means  obtained  the  possession  of  it. 
which  for  anght  that  appeared,  he  coald 
not  otherwise  have  done.  (Id.). 

5.  The  agreement  between   the  hnsband 
and  wife,  though  not  binding-   at   law, 
was  valid  in  equity,  and  sufficient  as 
between  them  and  all  others,   not  then 
creditors  of  the  husband.     (Id.) 

6.  Consequently,   an  asfitjnntfnt  for  the 
benefit  of  creditors,  made  by  the  husband 
in  1867.  to  pay  creditors,  which  had  be- 
come such    in  1866,   providing  for  the 
payment  to  the  wife  of  the  assignor  the 
eum  so  received  by  him  from   his  wife 
in  1842,  was  valid,  and  the  claim  a  prop- 
er one  to  be  paid  out  of  the  property  of 
the  husband.    (Id.) 

7.  Married  women  being  permitted  by 
the  act  of  1849,  (ch.  375.)  to  make  wills 
devising  real  and   personal  estate,  the 
same  statute  which  protects  the  after- 
born  children  of  their   husbands  from 
wills  made  bv  such  husbands,  also  pro- 
tects the  children  of  married   women 
from  wills  made  by  their  mothers  pre- 
vious to   the   birth   of   such   children. 
(Plummer  agt.  Murray,  51  Barb.,  201.) 

8.  Hence  children  born  after  the  making 
of  a  will,  and  not  provided  for  and  not 
mentioned  therein,  are  to  succeed  as  in 
case   of  the    intestacy  of   the   parent 
making  such  will,  whether  father  or 
mother.     (Id.) 

9.  Accordingly,  where  a  married  woman, 
in    J861,  being  then   childless,  made  a 
will  devising  real  and  personal  estate 
to  her  husband,  and   afterwards  had   a 
child  bom,  who  survived    her;  it  was 
held,  that  such  child,  after  her  mother's 
death,  was  entitled  to  surplus  moneys 

•  arising  from  the  sale  under  a  foreclo- 
sure, of  the  real  estate  devised,  subject, 
to  the  husband's  life  estate  as  tenant  by 
the  curtesy.  (Id.) 

10.  The  provisions  of  the  Revised  Statutes 
declaring  that  "a  will  executed  by  an 
unmarried  woman  shall  be  deemed  re- 
voked by  her  subsequent  marriage."  is 
not  repealed  by  implication  bv  the  acts 
of    i848,  1819 'and   1860,  for  "the  more 
effectual  protection  of  the  property  of 
married  women,  but  is  still  in  force. 
(Loomis  agt.  Loomis,  51  Barb.,  257.) 

11.  Where  a    married  woman   acts  and 
speaks  by  her  husband,  his  declarations 
and  acts  are  hers,  and  she  must  see  to 
it — particularly  when  he  assumes  to  act 
and  speak  in  her  presence,  for  her — 
that  he  speaks  and  acts  as  the  law  and 
her  duty  require  her  to  speak  and  act 
if   she  spoke  herself.      She  must,   in 


such  case,  dissent  and  disapprove  hia 
acts  and  declarations,  or  they  should 
be  deemed  hers.  (Lindner  agt.  Sahler. 
51  Baib.,  322.) 

12.  She  cannot  stand  by  and   hear  him 
assert  rights  for  her,  and  in  her  behalf, 
or  do  wrong  for  her  benefit,  or  refuse 
to   do  what   her   legil   duty  requires, 
and  escape  responsibility.     Under  such 
circumstances,  if  she  does  not  dissent, 
she  will  be  deemed  to  assent.     (Id) 

13.  Thus,where  the  plaintiff,  having  lost 
certain  she^p,  went  to  the  defendant's 
house,  and  demanded  them  of  her  hus- 
band, she  being  present,   at  the  time, 
with    which    demand   the   defendant's 
husband  refused  to  comply  ;  Held  that 
it  was  a  question  for  the  jnry  whether 
the  defendant's  husband  refused  to  de- 
liver the  sh^ep  on  such  demand,  by  her 
authority,  direction  or  assent;  whether 
he  spoke   for   his  wife,  and  she  knew 
that  he  assumed  to  do  so,  and  assented 
to  what  he  said,  or  to  his  assumption  to 
act  and  speak  for  her.     And  that  if  she 
did,  the  jury  might  infer  a  refusal  by 
her;  and  in  that  case  an  action  wouH 
lie,  against  her,  for  a  conversion.  (Id.) 

14.  A  promissory  note.given  by  a  married 
woman  as  surety  for  her  husband,  and 
for   his   liability  on   a  bond  given    by 
him  a?  deputy 'sheriff,  to  his  prncipal, 
and    for   defalcations    on    account    of 
moneys  collected   for  such  deputy,   is 
not  binding  upon  her  at  law,  notwith- 
standing it  is  expressed   in   the  note, 
"and  she  hereby  charges  her  separate 
estate  with  the  payment  of  this  note," 
Nor  is  there  any  liability  in  equity  aris- 
ing upon  such  a  consideration.     (Kelso 
agt.  Tabor,  52  Barb.,  125.) 

15.  It  is  only  in  relation  to  the  control 
and  management  of  snch  property  as  a 
married  woman  may  acqnire  under  the 
provisions  of  the  statutes  of  1848  and 
18 }9  that  her  incapacity  to  make  con- 
tracts has  been  removed  by  those  acts. 
In  all  other  respects,  her  incapacity  by 
reason  of  the  marriage  relation  remains 
unchanged  as  it  was  at  common  law, 
before    those    statutes  were  enacted. 
(Id.) 

16.  The  powers  conferred  upon  married 
women,  by  those  statutes,  were  in  dero- 
gation  of  the  common  law,  and   are, 
therefore,  to  be  strictly  construed.  (Id.) 

17.  Those  statutes  are  not  to  be  made,  by 
construction,  to  extend  to  an v  object  or 
purpose  beyond  that  expressed,  to  wit, 
that  of  managing  the  estates  so  to  be 
received  by  the  persons  intended  to  be 
benefited.     (Id.) 

18.  The  note  of  a  married  woman,  which 
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•would  he  otherwise  void  as  a  contract, 
is  not  validated  and  made  binding  by 
the  insertion,  in  it,  of  a  direction  or 
charge  that  the  indebtedness  therein 
created  may  be  charged  upon  her  sepa- 
rate estate.  (Id.) 

19.  Since  the  acts  of  the  legislature  of 
1860.  chapter  90,  and  of  1862,  chapter 
172,  a  married  woman   may  bring  an 
action,   in   her  own   name,"  against  a 
wrong  doer,  for  a  wrong  committed  on 
her  person,  without  joining  her  husband 
with  her  as  a  party.     (Ball  &jft.  Bttl- 
fard,  52  Barb.,  141.) 

20.  To  the  damages  which  are  recovera- 
ble for  a  personal  injury  to  the  wife, 
committed  previous  to  the  statute  of 
i860,  the   husband   has  no   vested   or 
other  interest  or  right,  legal  or  natural. 
Hence  there  is  no  ground  for  making 
him   a    party    to    an    action   therefor. 
(Id.) 

2\.  As  to  the  right  to  bring  snch  an  action, 
the  statute  of  i860  makes  a  manied 
woman  feme  sole.  By  suing  as  a  feme 
tole,  she  accepts  its  provisions,  and 
takes  it  subject  to  its  letter,  its  spirit 
and  intent,  limitations  and  liabilities. 
(Id.) 

22.  And  treating  her  as  a  feme  sole,  with 
the  disability  to  one,  by  reason  of  mar- 
riage,  removed,   the  statute   of  limita 
tions  applies  to   the  case,  and   if  the 
action  is  not  brought  within  one  year, 
nor  within  six  years  af  er  the  removal 
of  her  disability  to  sue,  by  the  act  of 
1860,  it  will  be 'barred.     (Id.) 

23.  The  estate  of  tenancy  by  the  curtesy 
is  not  abolished,  as  to  subsequently  ac- 
quired property  of  a   married   women. 
by  the  acts  of  the  legislature  of  18(8 
and  1819    "for  the  more  effectual  pro- 
tection of  the  property  of  married  wo- 
men."    (Bu.rke  agt.  Valentine  51  Barb., 
412.) 

21.  Those   statutes   have   not    interfered 
with,  or  taken  away,  the   right  of  the 
husband  to  the  personal  estate,  or  the 
estate  by  curtesy  in   the  real    property 
of  the  wife,  after  her  death,  if  not  dis- 
posed of  by  her  during  her  life,  or  by 
will  to  take  effect  at  her  death.     (Id.) 

25.  It  was  not  the  object  of  tne  act  of 
1818.  to  enable  a  married  women  to 
take  property  by  trifr.  trrant  or  devise, 
as  she  could  do  that  before  the  act  was 
passed.  Its  purpose  wan  to  enable  the 
wife  to  take  and  hold  property  as  a 
frmt  unit,  not  sulrecf  to  the  disposal  of 
the  husband,  nor  liable  for  his  debts. 
It  enables  her  to  take  such  separate  es- 
tate from  any  person  other  than  her 
husband.  (  W'ilbur  agt.  Fradeitburgh, 


26.  The  act  does  not  create  any  new  dis- 
ability-    It  was  always  competent  for 
a  husband  not  at  the  'time  indebted,  to 
make   an   advancement  and   provision 
for  his  wife.     She   could   not  take   by 
grant  directly  from  him,  but  a  oonvey 
ance  could  be  made  to  u  trustee  for  her 
benefit,  and  if  made  in  good  faith  and 
without  intent  to  defraud  creditors,  it 
would   be  upheld    against   subsequent 
creditors  of  the  husband.     (Id.) 

27.  The  act  of  1848,  has  not  changed  the 
law,  in  this   respect.     A   solvent    hus- 
band, acting  in  good  faith  and  without 
design   to   defraud    his   creditors,  may 
still  convey  property  to   a   trustee,  for 
the  benefit  of  his  wife.     (Id.) 

28.  Before  the  act,  it  was  necessary  that 
the  trustee  should  continue  to  ho'ld  the 
title,  as  it   could  not  vest  in  the  wife 
without  subjecting  the  property  to  the 
control  of  the  husband,  and  rendering 
it  liable  for  his  debts.     Now.  however, 
as  a  married  woman  mav  hold  property 
as  a  feme  sole,  the   trustee   can   saft-ly 
convey  to  her  the  legal  tiile  to  the  land, 
of  which  she  is  the   equitable   owner. 
(Id., 

29.  The   validity  of  a  deed    made   by  a 
husband,  as   a   provision   or  advance- 
ment for  his  wife,  to  a  trnstee.since  the 
act  of  1848,  depends  upon  the  same  cir- 
cumstances of  good  faith  and  solvency 
which  would    lie  considered  in  testing 
the   validity  of   such  mi   advancement 
made  before  that  act  took  effect.     (Id.) 

30.  Such    a   conveyance    cannot   be   im- 
peached by  a  subsequent  creditor   of 
the   grantor,    unless    it    appears    that 
it  was  made  with  a  fraudulent  intent. 
(Id.) 

31.  Where  a  husband  possessing  a  con- 
siderable amount  of  personal  property, 
enjoying  a  fair  credit,  and   indebted   at 
the    time,   only  to    an    inconsiderable 
amount,  the  greater  part  of  which  was 
afterwards  paid,  conveyed  property  to 
another,  and    the    latter,  immediately 
conveyed  the  same  to  the  wife  of  tie 
former,  as  a  provision  or  advancement., 
for  her  ;  and  the  wife  erected  a  dwell- 
ing house  thereon,  with  moneys  which 
had  been  given  to  her,  by  her  husband, 
for  that  purpose,  in  small   sums,  from 
time  to  time,  during  a  period  of  several 
years  before  the   transfer  was  made: 
Held,  that  these  circumstances  repell?d 
any  presumption  of  fraud  arising  from 
the  husband's  indebtedness  at  the  time 
of  the  transfer:  (Id.) 

32.  FTttd.  also,  that  whether  the  husband's 
indebtedness  was  sufficient  in  amount 
to    afford    reasonable    evidence    of    a 
fraudulent  intent  in  the  transfer,  could 
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only  be  determined  by  comparing  it 
with  the  amount  of  his  property;  and 
that  in  the  absence  of  any  proof  upon 
that  subject,  there  was  nothing  to  im- 
peach the  transfer ;  and  it  must  be 
deemed  to  have  been  made  in  good 
faith  and  without  intent  to  defraud 
creditors.  (Id.) 

33.  And  the  husband  having,  after  the 
conveyance  of  the  property  to  his  wife 
was  made,  paid  a  sum  due  upon  a  mort- 

fage  which  was  a  lien  thereon  when 
e  purchased,  and  which  he  assumed  to 
pay.  as  part  of  the  purchase  money; 
Held,  that  such  payment  could  not.  be 
considered  as  voluntary,  or  in  fraud 
of  creditors,  be  being  liable  to  make  it. 
(Id.) 

34  The  circumstance  that  an  assignee  for 
the  benefit  of  creditors  constitntes  the 
assignor  his  agent  to  transact  the  busi- 
ness, is  not,  alone,  sufficient  to  show 
that  the  assignment  was  made  with 
fraudulent  intent.  (Id.) 

35.  A  person  about  to  engage  in  a  new 
business  may  not,  with  a  view  thereto, 
and  for  the"  purpose  of  securing  his 
property  for  the  benefit  of  himself  and 
his  family,  in  the  event  of  losses  oc- 
curring fn  such  new  business,  convey 
euch  proper! v  to  his  wife,  voluntarily, 
•without  consideration.  Such  a  convey- 
ance is  fraudulent  and  void  as  to  subse- 
quent creditors.  (Case  agt.  Phelps,  39 
If.  F.,  164.) 

30.  It  n.nst  be  so  declared,  notwithstand- 
ing it  be  distinctly  found,  that  the  con- 
veyance was  made  without  any  in- 
tent to  defraud  creditors  then  existing. 
(Id.) 

37.  The  statutes  of  1860  and  1862  dp  not 
enable  A  married  woman    to  acquire  ti- 
tle to  property   by   gift  from   her  hus- 
band.   Tiie   statutes  of  1818   and  1849 
expres>ly  disclaim  this  rnode  of  creating 
a   sole  and   separate  estate  in  the  wife. 
And  the  statutes  of  I860   and   1862,  do 
not  enlarge   the  means   by  which  such 
estate  may  be  created,  but  declare  the 
qualities  of  such  estate  when  acquired 
in    accordance     with     existing    laws. 
(Little  agt.  Willetts,  ante,  481.) 

38.  No  gift  inter  vivos.  confers  title,  nnless 
the   chniv_re  of  possession   be   positive, 
and  the  donor  in  no  position  to  repossess 
himself   of    the   subject   matter  of  the 
gift,  or  to  recall  the  same.     (Id.) 

MASTER  AND  SERVANT. 

1.  While  the  master  is  responsible,  civ- 
illy, for  the  fraud,  negli.uen.-e,  or  other 
wrongful  act,  of  his  servant,  commit- 


ted in  the  transaction  of  his  business* 
he  is  not  responsible  for  the  willful 
injury  committed  bv  the  servant  while 
so  engaged,  unless  he  so  act  by  the  ex- 
press or  implied  authority  of"  his  em- 
plover.  (Mali  agt.  Lord".  39  N.  Y., 
381") 

2.  Where  the  superintendent  and  clerks 
called  a   policeman  into  the    store  of 
their   employer,    and   directed    him   to 
arrest  and   examine   the   person   of  a 
lady  suspected  of  stealing  goods.which 
was  done  without  the  knowledge  or 
the  express  or  implied  authority  of  the 
owner    of    the   goods,    held,    that    the 
master  was  not  liable.    (Id.) 

3.  The  servant  is  not  impliedly  author- 
ized by  his  master  to  do  that  which  the 
master  himself,  being  present,   would 
not  be  authorized  to  do.     (Id.) 

4.  Where  a  master  does  his  best  to  snp" 
ply  skillful  and  competent  persons  to 
perform  the  service  required,  he  is  not 
liable  for  damages  to  an  employee,  re- 
sulting from  the  negligence  of  aco:em- 
ployee  engaged    in   the  same   general 
employment.     (  Warner  agt.  Erie  R.K. 
Co.,  33  N.  Y.,  468.) 

5.  A   railroad    corporation,   having    em- 
ploved  skillful  and  competent  persons 
to  supervise  and  inspect  its  road-bed  and 
bridges,  and  having  made  it  their  duty 
to  do  so.  is  not  liable  for  an  injurv  to 
an  employee,  occasioned  by  the  falling 
of  one  of"  its  bridges,  where  the  defect 
was  such  as  was  not  apparent,  and  of 
which  it  had  no  notice.     (Id.) 

6.  The   only   ground   of  liability  of   the 
master  to  an  employee,  for  injuries  re- 
sulting from   the  carelessness  of  a  co- 
employee,  which  the    law  recognizes, 
is  that"  which  arises  from  personal  neg- 
ligence, or  from  want  of   proper  care 
and  prudence,  in  the  management  of  his 
affairs,  or  in  the  selection  of  its  agents 
or  appliances,  &c.,     (Id.) 


MECHANIC'S    LIEN. 

1.  Under  an  execution  upon  a  judgment 
against  a  municipal  corporation,  the 
property  of  the  corporation  not  devoted 
to  pubfic  use,  may  be  taken  and  sold 
to  satisfy  the  judgment.  (Following  the 
ca*e  of  Daiiiriqton  agt.  Mayor,  &c., 
N.  Y.,Z\  N,  Y.,  164;  S.  C.  28  How., 
352  )  (Brinfl-erhoff  agt.  Board  of  Ed- 
ucation (tc.,  ante.  499 .) 

9..  But  if  there  is  no  such  property,  the 
remedy  is  by  mandamnt  to  compel  the 
payment  of"  the  judgment  out  of  any 
money  or  fund  uuder  the  corporate  cou- 
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trol,  or  to  compel  the  raising  of  it  by 
tax,  when  the  corporation  it)  clothed 
•with  the  power  to  impose  a  tax  ;  and 
if  it  should  not  be,  that  then  the  creditor 
is  placed  in  the  same  condition  as  are 
the  creditors  of  the  Btate  or  of  the 
United  States.  (Id.) 

3.  This  rule  applies  to  judgments  nnder 
the    mechanics    lien,    law.      Therefore, 
under  that  stature  a  lien  cannot  he  ac- 
quired for  work  done  or  materials  fur- 
nished towards  the  erection  of  a  public 
school-house,  erected  in  accordance  with 
the  provisions  of  certain  laws  of  the 
state  relating  to  the  city  of  New  York, 
and  which  is  devoted  by  these  laws  to 
a  public  use.     (Id.) 

4.  And  no  such  security  can  be  obtained 
under  the   mechanics   lien   law,   upon 
property,  which,  for  reasons  of  public 
necessity,  cannot  be  taken  and  sold  to 
satisfy  judgments  obtained  in  ordinary 
civil  actions.    (Id.) 

MORTGAGE   FORECLOSURE. 

1.  The  plaintiff,  being  the  assignee  of  a 
mortgage  made  by  P.  employed  S.   an 
attorney,  to  foreclose  the  same  by  ad- 
vertisement,   who  caused  a  notice  of 
the  sale  to  be  published,  appointed  the 
8th  day  of  8eptem!>er,  1866,  for  the  day 
of   sale.     The   defendant,   desiring  to 
bid    upon    the    property,    but    having 
doubts  about  the  legality  of  the  pro- 
ceedings, requested  S.  to   adjourn  the 
Bale  one  week.     S.  consented  to  this, 

Erovided  the  defendant  would  give 
im  $100  for  a  claim  he  had  against  the 
mongagor's  wife,  to  which  the  defend- 
ant assented,  and  the  sale  was  ad- 
journed. S.  becoming  satisfied  his  pro- 
ceedings were  not  legal,  commenced 
new  proceedings,  and  appointed  De 
cember  10,  1866,  as  the  day  of  sale:  on 
which  day  the  plaintiff  directed  S.  to 
adjourn  the  sale  for  two  weeks,  and 
countermanded  instructions  previously 
given  to  a  third  person  to  attend  the 
sale,  and  bid  off  the  premises.  S.  dis- 
regarded the  direction  given  him,  and 
sold  the  property,  on  the  day  appointed, 
to  the  defendant,  he  being  the  highest 
bidder,  for  $-MOO,  subject  to  a  prior  in 
cumbrance  of  $571  ;  the  property  being 
worth  $4000.  The  defentant  had  no 
knowledge,  at  the  time  of  the  sale,  of 
any  instructions  to  S.  to  adjourn  the 
same.  There  was  no  agreement  be- 
twe&n  S.  and  the  defendant  to  share 
any  profits  arising  from  a  resale  and 
the  $100  had  never  been  paid  by  the 
latter  to  the  former.  S.  was  irresponsi- 
ble. 

2.  Held,  that  if  there  was  any  fraud  in 


the  matter,  for  which  the  defendant 
wae  liable,  it  was  in  procuring  S.  not 
to  sell  the  premises  on  the  day  origi- 
nally appointed :  and  that  tiie  agree- 
ment for  the  payment  of  the  $100, 
made  in  September,  and  the  neglect 
to  sell  then,  had  no  connection  with, 
or  relation  to,  the  sale  made  in  Decem- 
ber, upon  a  new  notice.  (Leet  agt. 
Me  Master,  51  Barb.,  ^36.) 

3.  That  assuming  that  there  was  no  fraud 
in  the  case,  on  the  part  of  the  defend- 
ant, he  having   paid   for  the  property 
more  than  two  thirds  of  its  value,  as 
found  by   the   referee,  and  nearly  the 
full  value,  as  estimated  by  some  of  the 
witnesses,  the    hardship    was    not  so 
severe  on  the  plaintiff,   that  the  court 
would  grant  relief,  allowing  the  sale  to 
stand  as  security  for  the  money  paid  by 
the  defendant.     (Id.) 

4.  That  the    case  was    not  within  the 
principle  laid  down  in  Boi/d  v.  Dttnlap, 
(1  Jukn.  ch.  478,)  that  where  a  deed  is 
Bought  to  be  set  aside  as  voluntary  and 
fraudulent  against  creditors,  and  there 
is  not  sufficient  evidence  of  fraud   to 
induce  thi^  court  to  avoid  it  at  solute- 
lv,  but  suspicious  circumstances  as  to 
the  adequacy  of  tl:e  consideration,  and 
fairness   of  the  transaction,  the   court 
will  not  set  aside  the  conveyance  alto- 
gether, but  permit  it  to  stand  as  security 
for  the  sum  actually  paid.     (Id.) 

5.  That  S.  being  authorized  to  make  the 
sale,  employed   for  that   purpose,  and 
acting  within  the  scope  of  his  authority, 
and  the  defendant  purchasing  the  pre- 
mises without  knowledge  of  any  pri- 
vate   instructions    to    such   agent,  his 
rights   were   not  affected  bv  the  fact 
that  such  agent  made  the  sale  contrary 
to,  and  in  disregard  of,  the  instructions 
of  his  principal.     (Id.) 

6.  That  it  was  not  a  case  comim*  within 
the   authorities   relating  to  client  and 
attorney,  in  which  the  court  will  at  the 
instance  of  the  client,  relieve  him  from 
s^me  improper  act  of  the  attorney;    it 
not  being  a  case  in  court,  or  a  judicial 
proceeding,  but  a  sale  under  the  power 
m  the  mortgage,  by  S.   the  agent,  or 
attorney  in  fact,  employed  to  make  the 
same.     (Id.) 

7-  That  had  S.  refused  to  pay  over  the 
money  received  on  the  sale  of  the 
premises,  the  court  would  have  enter- 
tained summary  proceedings  atrainst 
him,  to  enforce  the  payment  of  th« 
money  ;  the  employment  to  foreclose  a 
mortgage  by  advertisement,  beinir  re- 
garded as  so  connected  with  his  pro- 
fessional character  as  to  atl'ord  the  pre- 
sumption that  such  character  formed 
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the  ground  of  his  employment  But 
when  another  person  is  to  be  affected, 
other  principles  of  law,  as  to  him,  are 
to  be  consulted.  (Id.) 

8.  A  notice  of  sale,  on  a  statutory  fore- 
closure, need  not  specify  that  the  mort- 
gage will  be  foreclosed.     (Id.) 

9.  In  an  action  to  foreclose  a  mortgage 
executed  by  individuals  as  "trustees" 
of    a    religious     corporation      named, 
extrinsic     proof    of    facts     to    show 
whether  the  mortgage  was  the  act  of 
the   corporation,  or  the  individual   act 
of  the  persons  sipping  it,  is  admissible. 
(Lee  agt.    Methodist  Episcopal  Church 
of  Fort  Edward,  52  Barb.,  116.) 

10.  If  it  was  intended  by  the  parties  and 
especially  by  the  corporation,  to  be  its 
mortgage,  and  there  is  some  evidence 
upon  tiie  face  of  the  papers,  of  such 
intent,  it  is  erroneous  to  exclude  all  ex- 
planation,   and   all    extrinsic   evidence 
to  show  that  it  was  the  object  and  in- 
tent of  the  parties  to  make  it  the  obliga- 
tion of  such  corporation,  and  not  the 
individual    obligation   of   the    persons 
signing  it.     (Id.) 

11.  It  is  only  in  cases  where  the  language 
admits   of    no   doubt,  and    is   without 
ambiguity,  that  evidence  in   explana- 
tion is  excluded.     (Id.) 

12.  Where   a  bond  and    mortgage    con- 
tained a  recital   that  the   persons   ex- 
ecuting them  were  ''trustees"  of  acor- 
poratian  named,  and  a  promise  to  pay, 
bv  them  and    their  successors  in  office.  • 
SM  that  this  was  a  clear  implication 
of  language  that  the   obligation  was, 
and   was   intended  to  be,  that   of  the 
corporation,     (fd.) 

13.  fffld,  alao,  that  the  presumption  aris- 
ing from  these  facts  was  strengthened 
by  reporting  to  the  acknowledgement  of 
the  mortgage  in  which  each  of  the  per- 
sons executing  the   instrument   Btated 
that  he  was  a  trustee  of  the  corpora- 
tion; that  tic  signed  his  name  as  trustee 
and  affixed  a  seal  thereto,  by  and  under 
the  order  and  resolution  of  the  board  of 
trustees :    and  the  instrument  was  exe- 
cuted by  him.  as  such  trustee,  for  the 
purposes  therein  mentioned.     (Id.) 

14.  A  purchaser  at.  a  foreclosure  sale  is 
not  entitled  to  the  rents  of  the  mort- 
gaged premises  which  accrue  between 
the   sale    and    delivery    of    the   deed, 
where  such   purchaser  does   not  com 
plete  his  purchase  at  the  time  designated 
in   the   terms   of   sale.     (Mitchell  agt. 
Bartlett,  52  Barb.,  319.) 

15.  Thus,  where  the  purchaser  refused  to 
complete  his  purchase,  and  the  premises 
were  resold,  and  the  second  purchaser 


also  refused,  and  the  premises  were 
resold  a  third  time  and  were  bought  by 
a  person  acting  for  the  original  pur- 
chaser, when  the  sale  was  completed 
by  the  latter  under  bis  first  purchase  ; 
Jffld,  that  he  was  not  entitled  to  the 
intermediate  rents.  (Id.) 

16.  In  snch  a  case  the  deed  does  not  re- 
late back  to  the  day  of  sale,  so  as  to 
entitle  the  purchaser  to  the  rents  ac- 
cruing between  the  sale  and  the  giving 
of  the  deed,  where  he  has  by  his  own 
act,  and  in   violation   of  his' contract, 
delayed  the  completion  of  the  purchase. 
(Id.) 

17.  By   a   sale    of    mortgaged    premises 
under  a  judgment  of  foreclosure,   the 
estates  of  the  owner  of  the  equity  of 
redemption  and  of  his  lessee  for  years 
are  absolutely  barred  and  extinguished. 
The  lessor's  title  beinsr  cut  off   by  the 
foreclosure,  the  lease  executed  bv  him 
becomes  void  ;   and  ihe  estate  of  the 
lessee  does  not  survive  the  contract  by 
which  it   was   created.     If  there   is  a 
surplus  arising  from  the  sale,  the  tenant 
is  not  entitled  to  any  part  of  it.     (Burr 
agt.  Stentun,  52  Barb.,  377) 

MOTIONS. 


1.  An   interlocutory   motion   may.   upon 
application  to  the  court,  be  opened  and 
heard  anew,  if  the  court  in  its  discre- 
tion,   thinks    sufficient,    reas  >n    exists 
therefor.     And  if  it  be  found  to  be  re- 
quired by   law   and  justice,  the  court 
has   power    to   vacate   the   order   pre- 
viously   entered,    and    declare    that  a 
party  is  not  entitled  to  the  relief  ob- 
tained  thereby,  and  deny  the   motion 
for-  that    relief.     ( Belmnnt    aijt     Erie 
Railtcay  Company,  52  Barb.,  63".^ 

2.  It  is  well  settled  that  whatever  can  be 
done  upon  motion  to  the  court  may,  by 
the  court,  upon  further  motion  by  either 
party,  be  altered,  modified   or  wholly 
undone.     (Id  ) 

3.  Whether  it  be  the  party  whose  motion 
was  denied,  or  the  party  moved  against 
who  asks  the  favor,  if  proper  cause  ex- 
ists, the  practice  is  the  same.     In  either 
case  the    order  previously   entered   is 
"  opened,"   or  vacated,  and  the  matter 
heard  anew,  precisely  as  if  it  had  never 
been  argued  before,  and  as  if  the  prin- 
cipal  or  original    motion,    on   all   the 
papers  then  presented,  had  then,  for  the 
first  time,  been  made.     (Id.) 

4.  The  decision  of  the  couit  upon  a  motion, 
is  not  res  adjudicata.     (Id.) 

5.  But   in  order  that  mere  lititriousnesa 
should  uot  be  encouraged  or  permitted, 
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the  practice  of  the  courts  has  been 
established  to  be  that  after  a  motion 
has  lieen  once  fully  heard  and  decided, 
it  shall  not  be  revived  airain,  except 
upon  leave  of  the  court  first  had  and 
obtained,  or  unless  a  different  state  of 
facts  has  arisen  since  the  first  deter- 
mination. (Id.) 

6.  When  a  different   state   of  facts  has 
arisen  since  the  first  motion,  a  new  mo- 
tion, based   upon   these   facts,  may    be 
made,  as  a  matter  of  right.    But  when 
thai,  is  not  the  ground,  leave   must  be 
obtained,  from  the  court,  which  may 
grant  it   either  upon   additional   fact's 
and  papers,  or  upon  the  same  papers 
originally  before  the  court.    (Id.) 

7.  It  is  no  objection  to  an  application  to 
open  a  previous  motion,  that  it  is  made 
before  a  different  judge  from    the   one 
before   whom   the  original   order  was 
made.     Both   orders   are   properly  the 
acts  of  the  same  court — the  special  term 
— and  not  of  the  judges      (Id.) 

8.  Nor  will  the  fact  that  an  appeal  from 
the  order  granted  on  the  former  motion 
has  been  taken,  prevent  an  application 
to  open  such   motion  from  being  enter- 
tained.    (Id.) 

9.  Where  a  party,  upon  such  an  applica- 
tion, shows  material  facts  which  were 
not  presented   to  the   court  upon   the 
previous  motion,  and  that  he  was,  so 
far  as  such  matters  then  existed,  pre- 
vented from  bringing  them  to  the  notice 
of  the  judge  by  mistake,  inadvertance, 
surpri.se,    or    excusable    neglect,    this 
presents  such  a  case  as    will    justify 
the  grunting  of  a  motion   to  open  the 
rule  taken  agaist  him.     (Id.) 

10.  A  party  to  an  action  cannot  be  com- 
pelled by  the  adverse  party  to  make 
an  affidavit  for  the  purpose  of  a  motion, 
nnder  subdivision  7  of  section  401    of 
the  Code  of  Procedure,  an  amended  in 
186--2.     (  The  case  of  Fivk  agt.  Chicago, 
Roek  Island  &  Pacific  R.  JR.  Co.,  3  A  !>/>., 
Pr.    N.   S..   430. — disapproved    on    thi.i 
point  )  (Hodqkin  aut.  A  t/antic  &  Pacific 
R.  R.  Co.,  b'Abb.  N.  S.,  73.; 

MUNICIPAL  CORPORATIONS. 

J.  Under  an  execution  npon  a  judgment 
against  a  municipal  corporation,  the 
property  of  the  corporation  not  devoted 
to  public  use,  may  be  taken  and  sold  to 
satisfy  the  judgment.  (Following  the 
case  of  Darlington.,  agt.  Manor.  <tc.,  N. 
Y.,  31  N.  Y..  164;  S.  C.  28  H»w.,  352.) 
( Brinckerho/  agt.  Board  of  Education, 
d-c.,  ante  499.) 

2.  But  if  there  is  no  such  property,  the 


remedy  is  by  mandomvt  to  compel  the 
payment  of  the  judgment  out  of  any 
money  or  fund  under  the  corporate 
control,  or  to  compel  the  raiding  of  it  by 
tax,  when  tha  corporation  is  clothed, 
with  the  power  to  impose  a  tax  ;  and 
if  it  should  not  be,  that  then  the  credi- 
tor is  placed  in  the  same  condition  as 
are  the  creditors  of  the  state  or  of  the 
United  States.  (Id.) 

3.  This  rule  applies  to  judgments  under 
the    •mechanic!    lieu   law.      Therefore, 
under  that  statute  a  lien  cannot  be  ac- 
quired for  work  done  on  materials  fur- 
nished towards  the  erection  of  a  pir Hie 
school-house,  erected  in  accordance  with 
the  provisions  of  certain  laws  of  the 
state  relating  to  the  city  of  New  York, 
and  which  is  devoted  6y  these  laws  to 
a  public  nse.    (Id.) 

4.  And  no  such  security  can  be  obtained 
nnder  the   mechanics   lieu    law.  npon 
property,  which,  for  reasons  of  public 
necessity,  cannot  be  taken  and  sold  10 
satisfy  ludgments  obtained  in  ordinary 
civil  actions.     (Id.) 

NEGLIGENCE. 

1.  The  owners  of  a  steamboat  employed 
in    the   business   of  towing   boats,    for 
hire,   are    not    common    earners,   and 
hence  not  insurers.     Hut  they  are  liable 
if  guilty  of  gross  carelessness,  if  not 
for  a    failure  to  exercise  ordinary  care 
in  the  management  of  the  steamer  and 
the  boats  towed.    (  Wooden  agt.  Austin, 
51  Barb.,  9.) 

2.  A  provision   in   n  contract  for  towing 
that  the  boats  shall  be  towed    "at  the 
risk  of  the  master  nnd  owner  "  of snch 
boat,  refers  to  the  perils  of  navigation, 
simplv,  and    cannot   properly   be   con- 
strued to  excuse  the  negligence  of  the 
proprietors  of   the   towintr  vessel,   or 
those  in  charge  thereof.     (Id.) 

3.  Parties  undertaking  to  tow  a  boat  from 
one  place  to  another  are  bound  to  do 
so,  unless  prevented  by  causes  to  which 
at  least  gross   negligence  on  their  part 
does  not  contribute.     (Id.) 

4.  The  defendant  agreed  to  tow  the  plain- 
tiff's boat  from  Albany  to  New  York. 
After  proceeding  about  four  miles,  the 
defendants'  hawser  broke,  and  set  the 
plaintiff's   boat,    with    others,    adrift, 
which   floated   down    the    river    some 
fourteen  miles,  without  any  attempt  to 
regain  it.     There  WHS  no  explanation 
offered  in  respect  to  the  strength  of  the 
hawser;   or  the    immediate  cause  of 
its  breaking;  or  in  regard  to  the  man- 
agement of   the  steamer ;  or  why  an 
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effort  was  not  made  to  again  take  the 
plaintiff  's  boat  iu  tow,  although  there 
was  evidence  to  the  effect  that  there 
was  no  difficulty  in  the  steamer  taking 
the  entire  tow  through  to  New  York. 
In  an  action  against  the  defendants  for 
damagec  occasioned  by  their  negligence; 
Held  that  the  plaintiff  was  improperly 
non-suited.  (Id.) 

5.  The   question  of  negligence   is  pecu- 
liarly a  question  of  tact  to  be  deter- 
mined by  the  jury ;  and  the  case  must 
be   very  clear   which   will  justify  the 
court  in  withholding  it  from  their  con- 
sideration.    (Id.) 

6.  The  defendants'  bank    having  on  the 
first  day  of  July,  1863,  paid  out  to  ttje 
plaintiff's  agent  a  counterfeit  bill,  pur- 
ported to  be  issued  by  the  Waterbury 
Bank,  of   Connecticut,  an^  the  agent 
having  neglected   to   return   it  for  re- 
demption until  the  17th  day  of  Septem- 
ber following;    ffeld  that  if  the   duty 
rested  upon  the  plaintiff  to  return  the 
bill  and  notify  the  bank  of  the  forgery, 
within  a  reasonable  time  after  its  dis 
covery,  the  question  of  negligence,  un- 
der tlie  circumstances  of  this  case,  was 
for  the  jury  to   decide.     (Burrill  agt. 
Watf.rtoi.on,   Bank   and    Loan    Co.,   51 
Barb.,  105.) 

7.  Where  the  plaintiff  was  in  doubt,  and 
had  no  ready  means  of  detecting  the 
forgery  ;   Hdd  that  the  duty  of  return- 
ing the  bill  immediately  was  not  abso- 
lute, although  its  genuineness  had  been 
questioned;    and  that,  the  duty  of  re- 
turning fortred   paper,  in  such  a  case, 
must  beain,  if  at  all,  from  the  time  the 
holder  has  what  the  jury  shall  deem 
satisfatory  evidence  of  its  spuriousness. 
(Id.) 

8.  The  plaintiff's  agent  having  paid  out 
the  bill  to  a  thin!  person,  supposing  it 
to  be   genuine,  and  such  third  person 
having  neglected  for  an  unreasonable 
time,  after  being  informed  that  it  was 
counterfeit,  to  return  it  to  the  agent; 
Held  that  the  defendants'   bank  could 
not  avail  itself  of  such  third  person's 
neglect,  to  defeat  the  plaintiff's  action. 
(Id.) 

9.  The  defendants,  beinir  informed  by  the 
plaintiff's   aurent,  on    the   third  day  of 
August,  that   the   bill    had    been  ques- 
tioned and  returned  to  him,  but  that  he 
had  paid  it  out  airain.  promising  to  take 
it  back  if  it  should  prove  to  be  a  coun- 
terfeit,  made     no    answer    whatever. 
Held  that  the  jury  might  find,  upon  the 
evidence,  that  the  defendants'  bank  bud 
acquiesced  in  this  disposition  of  the  bill 


anrt  thereby  waived  an  immediate  re- 
turn thereof.     (Id.) 

10.  The  decision  m   Thomas  asrt.  Todd,  (6 
ITilL.3\Q,)   requiring  a   creditor   who 
takes  forged  bank  paper  in  payment  of 
his  debt,  to  return  or  offer  to  'return  it 
to  his  debtor,  before  he   can  maintain 
an    action   upon    an   original    demand, 
questioned.     Per  MORGAN,  J.     (Id.) 

11.  When   the   facts    are    not    disputed, 
whether  due   diligence    has   been  used 
is   a   question  of    law    for   the   court. 
(Ke.ttif  airt.  Second   National   Bank  of 
.Erij,'  52  Barb.,  3:28.) 

12.  The  rule  is  well  settled,  that  it  is  a 
matter  of  right  in  the  plaintiff  to  have 
the  issue  of  negligence  submitted  to  the 
jury,  wheii  it  depends  upon  conflicting 
evidence,  or  on  inferences  to  be  deduced 
from  a  variety  of  circumstances,  in  re- 
gard to  which  there   is   room    for   fair 
difference  of  opinion  amont;  intelligent 
men.      (Wolf!,iel  a<rt.  Sixth  Avenue  R. 
R.  Co.,  38  N.  Y.,  49.) 

13.  While  passengers  have   no  right  to 
jump  off  the  car  (of  a  horse  railroad) 
while  in  motion,  or  to  make  an  attempt 
to  do   BO,  yet   they   are   authorized    to 
prepare   to   leave,  when    there   is  evi- 
dence of  an    intention    to  stop,  or   any 
signal  given  for  such  a  purpose.     The 
mere  preparation  to  leave  a  car,  while 
it  is   in   motion,  is  not   of  itself  negli- 
gence.    (Nichols   a<n.  Sixth  Avenue  R. 
R.  Co.,  38  N.   Y.,  131.) 

14.  Where  a  driver  of  a  street  car  has 
been   notified  ,by  a   passenger   to  stop 
the  car,  and  does  so  partially,  and  then 
starts   on   again    without   notice,  he  is 
chargeable  with  negligence.     (Id.) 

14.  Where   the   facts  or  inferences  to  be 
drawn  from  them  are  in    some  degree 
doubtful,  the  only  proper  rule  is  to  sub- 
mit the  whole  matter  to  the  jury,  with 
proper  instructions.     (Id.) 

15.  The  negligence  of  defendant,  where- 
by   plaintiff  was   injured   being  estab- 
lished by  evidence,  and  there  being  no 
pretense,  that   plaintiff  was  guilty  of 
any  personal  negligence,  the  negligence 
of  a  third  party,  contributing  to  the  in- 
juries, furnishes  no  excuse  for  the  neg- 
ligence  of    defendant,   and   no   reason 
why  he  should  not  respond  in  damages. 
Hence,  in  such  case,  the  refusal  of  the 
judge  to  charge,  that,  if  the  jury  should 
find   that   the    injuries   were    in    part 
caused    by  the    neu'ligence    of    a    third 
party,  the   plaintiff  could   not  recover 
from  defendant,  was  not  error.     (Web- 
ster   agt.  Hudson  River  R.  R.   Co..  38 

N.  r.,  260.; 
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NEW  TRIAL. 

1.  Where  the  preponderance  in  the  evi- 
dence is  so  decided  as  to  lead  very  nat- 
urally to  the  conclusion  that  injustice 
baa  been  done  to  a  party,  by  the   judg- 
ment recovered  against  him,  the  judg- 
ment, under  the  well  settled   rules  ap- 
plicable to  such  cases,  should    be  set 
aside,  and  a  new  trial  directed.  (Town- 
gnid  Manufacturing   Co.,  agt.  foster, 
51  Barb.,  346.) 

2.  Whenever  there   is   good  reason   foi 
believing  that  a  referee  has  mistaken 
the  import  and  preponderance  of  the 
evidence  given  on  the  trial,  and  it  is 
evident  that  injustice  has  been   done, 
the  judgment  entered  upon   his  report 
should  be  set  aside.     (Id.) 

3.  There  is  no  rule  or  provision  of  law 
by  which   judges   at  general  term  are 
authorized   to   fix   the  amount  of  dam- 
ages proper  to   be  recovered  by  a  per- 
son who  has  suffered  from  the  malicious 
prosecution   of  another.     If  they    find 

(that  the  jury  in  the  court  below  have 
erred  in  their  judgment,  the  matter 
must  be  referred  to  another  jury,  by 
directing  a  new  trial.  They  have  no 
power,  in  such  case,  to  order  the  reduc- 
tion of  the  verdict  to  a  sum  named  by 
them,  as  the  alternative  of  u  new  trial. 
(Cassiii  agt.  Delany,  38  JV.  Y.,  178.) 

4.  Where,  on  the  trial  of  an  action  upon 
a  promissory  note,  to  which  the  defense 
is  infancy,  the  defendant,  by  clear  and 
nncontradicted  evidence,  establishes  the 
defense,  but  the  jury  disregard  the  evi- 
dence  and    find   for  the   plaintiff,    the 
judge   may  entertain   and   grant  a  mo- 
tion upon  his  minutes  to  set  aside  the 
verdict  and  order  a  new  trial.     (Algeo 
agt.  Duncan,  39  N.  Y.,  313.) 

5.  The  fact,  that  but  for  such  proof  the 
plaintiff   who  produced  the   note   and 
read  it  in  evidence,  would  have  been 
entitled  to  the  verdict,  did  not  deprive 
the  judge  of  jurisdiction  and  power  to 
make  such  order.     (Id.) 

6.  Whether  such  power  exists  independ- 
ently of  the  Code  of  Procedure,  or  is  to 
be   derived   from    that,   section   of    the 
Code   (264  i,  which   authorizes  a  judire 
"to  set  aside  a  verdict  ami  grant  a  new 
trial  for  insufficient  evidence,''  it  exists, 
and  was.  i:i   the   case  stated,  properly 
exercised.     (Id.) 

7.  On  reversing  a  judgment  for  error,  and 
ordering  a  new  trial,  the  court   are  not 
authorized   to  make  it  a  condition  that 
testimony  already  taken  may   be   read 
in  evidence  upon  the   new  trial.     The 
new  trial  being  a  matter  of  right,  the 


party  is  entitled  to  it  without  qualifica- 
tion. (Bruce  agt.  Davenport,  5  Abb. 
If.  S.,  185.) 

8.  Newly  discovered  evidence,  upon  which 
to  found  a  motion  fora  new  trial,  must 
not  only  be  material,  but   must   have 
been  discovered  tinre  the  trial.     (Dodge 
agt.  N.  Y.  and  Washington,  S.  S.  Co.. 
ante,  521.) 

9.  This  question  should  be  tested  by  the 
same  rules,  which  would  have  to  be 
applied  to  the  decision  of  a  motion  for 
a  new  trial,  on  the  ground  of  the  dis- 
covery of  this  evidence  after  the  final 
determination  of  the  trial,  if  such  had 
been  the  case.     (Id.) 

NOTICE. 

1.  Where  a  purchaser  of  land  had  not 
actual  notice  of  the  fraudulent  intent 
with  which  the  land  had  been  conveyed 
to  his  vendor,  yet.  if  the  circumstances 
•were  such  as  would  have  put,  a  prudent 
man  upon  an  inquiry  which,  if  prose- 
cuted diligently,  would  have  disclosed 
the  fraud,  he  cannot  be  deemed  a  fxina 
fide  purchaser  in  good  faith.  (Baker 
agt.  Sliss,  39  N.  Y,7Q.) 

NUISANCE. 

1.  Every  continuance  of  a  nuisance  is,  in 
judgment  of  law,  a  fresh  nuisance.  An 
action  can  be  maintained  against  the 
party  continuing  the  nuisance;  whether 
he   f>e   the  original  wrontfdoer,  or  his 
alienee.  ( Conhocton  Stcme  Co.  airt.  Buf- 
falo, New  Yor£  and  Erie  R.  R.  Co.,  52 
Barb.,  390.) 

2.  Although   a    corporation  erecting    or 
continuing  a  nuisance,  had   leased  the 
premises     on    which    the    same    was 
erected,   to  another,  and  Driven  posses- 
sion,  prior  to  the    happening   of    the 
injury  complained  of,  it  is  liable  for  the 
damages  sustained.     (Id.) 

3.  An  action  for  damages  will  lie  against 
the  container  of  a  nuisance,  without 
averring  or  proving  a  previous  notice 
to  him.  of  the  existence  pud  extent  of 
the   nuisance,  and   a  request  to  abate 
and  remove  <t.     (Id.) 

4.  A  different  rule  prevails,  however,  in 
respect  to  the  right  of  the  pariy  injured 
to  abate,  by  his  own  hana.  a  nuisance 
erected   on   the   land   of  another.     As 
such  right  involves  the  privilege  of  en- 
tering  upon  the  lauds    >f  another,  if 
such  lands  are  in  the  possession  of  an 
alienee   of   the   wrongdoer,  a   request 
must  first  be  made  of  such  alienee,  to 
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abate  the  nuisance,  before  an  entry  can 
be  made  by  another  to  do  it.    (Id.} 

PARTIES. 

1.  A  party  examines  an  adverse  party, 
under  $§  390,  391  and  392  of  the  Code, 
at  his  peril ;  and  whatever  evidence  is 
taken,  whether  before  or  at  the  trial, 
•without  objection,   is  competent,    and 
may  be  used  notwithstanding  the  re- 
striction of  $  399.     (Barry  agt.  Galvin, 
ante,   310.) 

2.  Under    the   Code,   defect    of   parties 
plaintiffs   can    only  be  objected  to  by 
demurrer,    when    the    defect    appears 
upon  the  face  of  the  complaint,  or  by 
answer,  when  it  does  not  so   appear. 
(Patehln  agt  Peck,  38  N.  Y.,  39.) 

3.  Unless  objection  is  so  taken,  the  defect 
is  deemed  to  be  waived.     (Id.) 

4.  An  improper  joinder  of  parties  is  not 
a  subject   of   demurrer.       (Allen  agt. 
City  of  Buffalo,  38  N.  T.,  280.) 

5.  Where,  before  the  commencement  of 
the  action,  the  plaintiff  had  made  an 
executory  contract  of  sale  of  the  rents 
and   cause  of  action   for  a  price   to  lie 
thereafter  paid,  reserving  to  himself 
the  power  to  revoke  the  contract  upon 
failure  of  the  purchaser  to  pay  as  pro- 
vided, but  authorizing  the  purchaser  in 
the  mean  time,  and  until  such  revoca- 
tion, to  collect  and  have  the  rents.held, 
that  the  plaintiff  was  the  real  party  in 
interest  within  the  meaning  of  section 
111  of  the  Code;  and  that  an  absolute 
consummation   of   the    sale   made  by 
deed  after  the  commencement  of  the 
action,  did  not  relate  back  to,  and  take 
effect  from  the  time  of  the  contract,  so 
as  to  affect  the  plaintiff's  right  to  re- 
cover. (  Van  Rensellaer  agt.  Barringer, 
39  A:  Y.,  9.) 

6  Under  the  law  admitting  parties  to 
testify  in  their  own  behalf,  it  is  well 
eel  tied,  that,  where  the  character  of 
the  transation  depends  upon  the  intent 
ot  the  party,  it  is  competent,  when 
that  party  in  a  witness,  to  inquire  of 
him  what  his  intention  was.  ( Thurs- 
ton  agt.  Cornell,  38  N.  Y.,  281.) 

PARTNERS  AND  PARTNERSHIPS. 

1.  Where,  in  an  action  upon  a  promis- 
sory note  signed  in  the  name  of  a  firm, 
it  is  proved  that  the  body  and  signature 
are  both  in  the  defendant's  handwrit- 
ing, and  there  is  nothing  in  the  signa- 
ture to  indicate  that  the  defendant 
signed  the  note  as  the  agent  of  any 


other  person,  the  presumption  arises 
that  he  was  one  of  the  makers.  (  Vib- 
larb  agt.  Charles  Roderick,  51  Barb., 
616.) 

2.  Where   an   individual,  though   not  in 
fact  a  member  of  a  firm,  has  held  him- 
self out  to  the  plaintiff's  and  the  puldic 
as  r  partner,  so  that  the  plaintiffs   had 
reason  to  believe,  and   did   believe  he 
was  a  member,  and  on  the  faith  of  his 
representations    trusted    the    firm,    he 
will  be  estopped  from  denying  that  he 
was  a  partner,  and  liable'  upon   that 
ground.     (Id.) 

3.  It  is  not  necessary  that  he  should  have 
declared,  iu  express  terms,  that  he  was 
such  partner ;  if  he  held  himself  out  to 
be  such,  in  other  ways  cilculated  and 
intended  to  induce  the  belief  of  prudent 
business  men,  that  is  enough      (Id.) 

4.  Where  a  creditor  has  knowledge  of 
the   dissolution   of    a   copartnership  at 
the   time  of  giving   credit,   he   cannot 
recover  from  the  members  of  the  firm 
who  have  withdrawn,  no  matter  how 
the  knowledge  has  been  communicated 
to  him.     (Davis  agt.  Keyts,  38  jV.  Y., 
94.) 

5.  Either  member  of  a  partnership  may 
secure  one  of  its  creditors   by  a  trans- 
fer of  property  ;  and  this  may  be  done 
by  an   assignment   in    the   nature  of  a 
a  mortgage,  with  a  trust  to  account  for 
and  repay  the  surplus,  if  any.  (McClel- 
land agt.  Remjen,  5  Alb.,  N.  S.,  ~50. ) 

6.  Where  an  action  between  partners,  is 
brought  for  a  dissolution  of  the  copart- 
nership, and  the  defendants,  on  appli- 
cation for  a  receiver,  are  permitted  in 
lien   thereof   10  give  their   own   bond 
pending  the    litigation   conditioned  to 
manage  and  take  care  of  the  property 
and  to  account,  &c:     On  report  of  the 
referee  appointed  in  the  action  finding 
that  the  plaintiff  is  entitled  to  judgment 
dissolving  the  copartnership  : 

7.  Held,  that  the  assets   must  go  to  pay 
debts,  and   the   surplus,  if  any,  to   ihe 
respective  parties.     It  is  necessary  the 
refore.toconvert  the  assets  into  money, 
and  the  usual  mode  to  do  that  is  through 
a  receiver.     Upon  his  appointment  the 
assets  must  tro  into  his   possession  and 
the   condition  of  the  defendants'    bond 
will  be  satisfied.  (  TrvfaiU  agt.  Merrill, 
ante,  531.) 

8.  In   the  condition   of   the  action,    the 
referee  could   not    ttate    the    account*; 
and  it  was  proper  to  leave  that  to  be 
done  on  the  coining  in  of  the   receivers 
account,  showing  the  amount  to  be  dis- 
tributed.    ( Id.) 
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PATENT  RIGHT. 

1.  The   discovery   of  the    principle  that 
steam  may  be  made  to  pack  in   and  of 
itself  or  to  become  self-packing,   is  an 
invention  that  is  the  subject  of  a  patent 
(Poilloii  agt.  Schmidt,  ante,  77.) 

2.  It  had  always  been  supposed,  that  ever 
since  steam  has   been   introduced   as  a 
motive  power,  that  two  contiguous  sur- 
faces could  be  rendered  steam-tight,  on- 
ly by  actual  contact ;  that  consequently, 
all   steam   engines   had  depended    for 
steam-tight  moving  joints  on   the  con- 
tact of  smooth    surfaces  or  on   elastic 
packing  set  steam-tight  against  its  ad- 
jacent gin-face  j  that  in  carrying  out  this 
idea,  great  varieties  of  pack'ing  h«d  been 
devised  at  great  expense.     (Id.) 

3  The  fact  is  now  discovered,  that  steam 
when  introduced  into  small  groves  in 
one  or  two  contiguous  surfaces,  will 
itself  form  a  packing  without  the  sur- 
faces being  actually  in  contact.  Id.) 


PAYMENT. 


1.  A  competent  authority,  having  juris- 
diction over  the  subject  of  assessment 
for  purposes  of  taxation,  and  over  the 
plaintiff:)'  property,  assessed  the  plain- 
tiffs for  personal  property.     The  plain- 
tiffs complained   and    applied    to    the 
courts   for    redress.     Before    the  final 
decision   in   the   court  of  appeals,  the 
officer  having  charge  of  the  collection 
of  taxes  gave  a  notice  to  the  plaintiffs, 
requiring  payment,  and  stating  that  in 
the  event  of  non-payment,  a  warrant 
•would  be  issued,  to  collect  the  same. 
The  plaintiffs  then  paid  the  assessment. 
There  being  no  warrant,  no  seizure,  no 
threatened    seizure,    no    payment    of 
money  to   free   its   property   from  the 
possession  of  another,  no  ignorance  of 
facts  :  Held  that  this  was  a  purely  vol- 
untary payment,  and   no  action  would 
lie  to  recover  the  same  back.     (Union 
Hank  agt.   Mayor,  die.  of  New    York. 
51  Barb.,  159.) 

2.  Nor  can   such   action   be   maintained 
against   the  city   corporation   of  New 
York,  even  if  the  payment  be  coercive, 
taxes  being  levied  and  collected  under 
Btate   authority,    and   the   money   col- 
lected  being   finally  applied  by  state 
law.     (Id.) 

3.  The  delivery  of  a  check  does  not  oper- 
ate as  payment  of  a  previous  debt,  and 
a  receipt    given    upon   delivery    of  a 
check,  acknowledging  the   receipt  of 
money,  adds  nothing  to  the  effect  of 
such   delivery,  and  is  subject  to   parol 


proof  as  to  it«  real  import.     (Bradford 
a%t.Foz,38N.  Y.,  289.) 

4.  In  an   action   for  the  collection  of  a 
pre-existing  debt,  the  ow>t»  of  proving 
payment    is  upon    the  defendant,   and 
proof  of  the  delivery   to,  and  receipt 
by,  the  plaintiff  of  a  check  is  not  suffi- 
cient, but  he  must  go  further,  and  show, 
that,    by  the   lac/tet  of  the   plaintiff,  a 
loss  has  been  incurred.     (Id.) 

5.  Wherein  this  case  differs  from  those 
in  which  the  action  is  brought  by  the 
holder  against  the  drawer  of  a  check, 
see  opinion  of  GROVEB,  J.     ( Id.) 

6.  An  agreement  to   pay  a  party  $1,700 
in  tlie  lawful  currency  of  the  United 
States,  and  five  hundred  dollars  in  an 
order  on  W.  &  T.,  does  not  imply  that 
the  five  hundred  dollar  order  is  to  be 
paid  in  cash.     (Hinnemann  agt.  Rosen- 
back,  39  N.  T.,  98.) 

7.  Parol  evidence  is   admissible  to  show 
that  the   order  was  to  be  for  sash  and . 
blinds,  and  not  money  ;  audit  is  com- 
petent to  prove  that  W.  &,  T.  were  en- 
gaged in   the   manufacture  of  articles 
necessarily  used    in     house     building 
(where  the  contract  was  for  the  build- 
ing a  house),  to  raise  the  presumption 
that  the  parties  intended  the  order  for 
such  articles.     (Id.) 


PILOTS. 

1.  The  mode  designated  by  the  act  of  the 
legislature  ''  to  provide  for  the  licens- 
ing and  government  of  the  pilots,  and 
regulating  pilotage  of  the  port  of  New 
York,"   passed  June  28,  1853,  for  the 
selection  of  Commissioners  of   Pilots, 
viz. :    that    three    of    them    shall    be 
"elected"    by   the   chamber  of  com- 
merce, and   two  of  them  by  the  presi- 
dents  and   vice   presidents  of  certain 
marine  insurance  companies,  (Laws  of 
1853,  p.  931,  §§  -2.  3.)  is  not  an  election 
within  the  meaning  of  anii-le  10,  sec- 
tion 2,  of  the  constitution,  requiring  all 
officers  whose  election  or  appointment 
is  not  therein  provided  for,  or  whose 
offices   may  be   thereafter   created   by 
law,  to  be  elected  by  the  people,  or  ap- 
pointed; but  is  an  appointment.  (Sturget 
agt.  Sj>»ford,  52  Barb.,  436.) 

2.  The  act,  therefore,  so  far  as  that  pro- 
vision is  concerned,  is  not   unconstitu- 
tional.    (1,1.) 

3.  By   section  2,   of  the   act  of  April  3, 
1857,  ''to  amend  the  pilots  laws,"  de- 
claring that  the  provisions  of  said   act 
should  not  apply  to  vessels  propelled 
wholly  or  in   purl   by  atcuiu    * 
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licensed  and  engaged  in  the  coasting 
trade,  (Lavs  of  1857,  ch.  243.)  it  was 
the  intention  of  the  legislature  to  con- 
fine the  exemption  to  those  vessels 
which  have  taken  out  a  coasting  license 
as  provided  by  the  act  of  congress,  by 
which  their  business  would  be  confined 
exclusively  to  the  coasting  trade,  and 
it  would  then  be  known  at  the  time  of 
sailing  that  such  was  their  character. 
(Id.) 

4.  Although  a  registered  vessel  possesses 
all  the  powers  of  a  coaster  without  a 
coastin  g  license,  so  far  as  the  carrying 
of  passengers  is  referred  to,  yet  a  reg- 
ister is  not  a  license.  (Id  ) 


PLEDGE. 

1.  It  is  now  well  settled  that  an  action 
can   be  maintained  for  the   conversion 
of  a  chose  in   action    which   has   been 
pledged  as  security  for  a  debt.     (Lackey 
agt.  Gannon,  ante,  134.) 

2.  An  action  to  redeem  is  not  the   only 
remedy  ;  and    where    the   pledgee  has 
wrongfully    disposed   of  the     pledged 
property,   so   as  to  put  it  out  of  his 
power  to  deliver  it,  or  where  upon  pay- 
ment of -ike  debt  for  which  it  was  pledg- 
ed, and  demand  for  its  return,  he  refu- 
ses to  reiuru   it,  it  is  a  conversion,  for 
which  an  action  will  lie.     (Id.) 

3.  The  evidence  in  this  case  of  the  pay- 
ment of  the  debt  for  which   the  insu- 
rance polices   were  pledged  to  the  de- 
fendant and  of  the  demand  and  refusal 
10  return  the  11  to  the  plaintiff,  was  un- 
disputed, leaving  nothing  for  the  jjiry 
to  determine,  and  the   direction  to  find 
for  the  plaintiff  was  correct.     (Id.) 


POLICE. 

1.  Where  the  board  of  police  commission- 
ers  have   removed   a  patrolman   from 
his   office   or    membership,  until   such 
determination  lias  been  reversed,  such 
member  is  not  at  liberty  to  serve  as 
patrolman,  or  as  a  member  of  the  police 
force.     (TU  People  a«t.   The  Board  of 
Police,  39  N.  F.,50C.) 

2.  Although  such  removal  bv  the  board 
may  be  illegal,  such  alleged  delinquent 
is  not  in  duty  bound  to  report  himself 
at  roll  call,  and  tender  performance  of 
duty,  &c. ;  and  his  failure  to  do  so  is 
not  to  be  deemed  an  absence  from  duty 
without  leave.     (Id.) 


POSSESSION  OF  PERSONAL 
PROPERTY. 

1.  In  an  action  to   recover  the  possession 
of  personal  property  where  it  is  wrong- 
fully detained,  a  demand   is  necessary 
before  suit  brought.    (Sluyter  agt.  Wit- 
Hams,  ante,  109.) 

2.  Where  a  non-suit  is  granted  and  a  judg" 
mem,  entered  for  a  return  of  the  prop- 
erty, the  general  term  will  not  reverse, 
because  the  judgment  is  improper,  but 
will  leavethe  party  to  correct  it  by  mo- 
tion at  special  term.     (Id.) 

3.  The   constitutional  right  of    trial   ly 
jury,  secured  to  persons  in  actions  of 
replevin,  remain  to  them  in  actions  un- 
der the  Code  for  the  possession  of  perso- 
nal property.       (Baxter  agt.  Putney, 
ante,  140.) 

4.  Prior  to  the  constitution  of  1846,  re- 
plevin was  one  of  the  causes  of  action 
of  which  a  justice  of  the  peace  tuid  no 
jurisdiction.     (Id.) 

5.  In   1860,  under  the  Code,  the  legisla- 
ture conferred  su<:h  jurisdiction  on  jus- 
tices of  the  peace  in  actions  where  the 
value  of  property  claimed  did  not  ex- 
ceed $100.     (Id.) 

6.  Juries  in  courts  of  record,  prior  to  the 
constitution  of  1846,  were  composed  of 
twelve  men,  and  so  have  remained  to  the 
present  time;  and  the  word  "jury,"  as 
used  in  art.  1,  sec.  2,  of  the  constitution, 
means  a  common  law  jury  of  twelve 
meu.     (Id. ) 

7.  When,  therefore,  a  plaintiff  brings  an 
action  of  replevin  or  for  the  possession 
of  personal  property,  under  the  Code, 
in  a    justice's  court,  it    the  defendant 
demands  a  jury  trial  by  ttcel.ve  men,  the 
justice  must  dismiss  the  action,  as  he 
has  no  jurisdiction  to  summon  a  jury 
of  only  six  men.     (Id.) 

8.  The  rule  of  general  application,  that 
the  possession  of  personal  property  im- 
plies ownership,  against  the  world,  is 
exceptional  in  certain  cases.     (Mayor, 
&c.  of  New  York  agt.  Lent,  51  Barb., 
I'd.) 

9.  On  the  2d  of  December,  1781,  the  com- 
mon council  of  New  York,  from  grati- 
tude for  the  distinguished  services  of 
Gen.  Washington,  voted  an  address  to 
him,  together  with  the  freedom  of  the 
city,  in  a  gold  box.    At  a  subsequent 
meeting  of  the  common  council,  on  the 
2d  day  of  May,  1785,  the  Mayor  pro- 
duced and   read    a    letter    from   Gen. 
Washington,  in  reply   to   the  address, 
which  was  addressed  to  the  "  Honble. 
The  Mayor,  Recorder,  Aidermeu  and 
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Commonalty  of  the  city  of  New  York." 
Bv  order  of  the  common  council,  the 
address  and  reply  were  published,  and 
entered  upon  the  minutes.  One  A. 
was  in  the  possession  cf  the  letter  in 
the  year  1834,  and  continued  to  possess 
it. until  his  dentil,  in  November,  1863, 
when  it  passed  into  the  hands  of  his 
executrix,  who.  in  May,  1864,  placed 
it  in  the  hands ot  auctioneers,  !>y  whom 
it  was  sold,  at  auction,  to  the  defendant 
L.  How  A.  became  the  possessor  of 
the  letter  was  not  shown  ;  nor  did  it 
appear  that  any  offer  was  made  by  L. 
to  show  title,  other  than  simple  pos- 
session : 

10.  Held,  that  the   letter  was  a  particu- 
lar and  a  peculiar  species  of  property  ; 
and  that  its  style,  address  and  character 
as    a    response    of    a    legislative    act, 
should  of  itself  be  regarded  as  having 
imparted   notice,  to   all,  that  from   the 
moment  of  its  reception  and  recording 
it  became  the  property  of  the  corpora- 
tion to  whom  it  was  addressed.     (Id.) 

11.  That,  unlike  other  personal  property, 
which   ordinarily    possesses   but  little, 
if  any,  distinctive  mark  which   might- 
place    individuals    upon    inquiry,   this 
letter,  so  written,  in  such  terms,  and  so 
addressed,  held  A.  to  constantly  recur- 
ring notice   of   its   ownership   by   the 
corporation.     (Id, ) 

12.  That  the  evidence  as  to  title  to  the 
letter    was   of    that    character    which 
called  for  a  finding  by  the  jury  thereon, 
and  their  finding  in  favor  of  the  plain- 
tiffs was  conclusive  between  the  parties. 
(Id.) 

13.  R.  a  produce,  forwarding  and  com- 
mission merchant,  on  applying  to   the 
plaintiffs   to   discount    his    promissory 
note,  attached  to  such  note,  as  col  lateral, 
a  paper  or  receipt,  signed    by  him,  as 
follows:    ''Received  in  store,  for  ac- 
count of  Mess.  P.  &,  S.  subject  to  their 
order,  the   following   named   property, 
as  security  to  my  note  given  this  day," 
(describing  the  note,  and  specifying  the 
property  ;)  whereupon  the  plaintiffs  re- 
ceived "the   note   and    receipt,  and   ad- 
vanced to  R.   the  availn  of   the  note. 
There  was  no  manual  or  symbolic  de- 
livery of  the  property  to  the    plaintiff, 
at  the  time,  the  same  remaining  in  R.'s 
store,  and  he  transacting  business  there 
as  before  : 

14.  Held,    that    the    receipt   was  not    a 
chattel   mortgage;    and,   if    it   were,   it 
was  void  as  against  creditors  of   the 
mortgagor,  because  there  was  no  im- 
mediate delivery  of  the  property,  fol- 
lowed   bv    an    actual    and    continual 
change  of  possession,  uor  was   it   filed 
as  a  chattel  mortgage,  as  required  by 


the  statute.     (Parshall  agt.  Emart,  52 
/.-arft.,367.) 

15.  That    the    transaction,   in     its   legal 
effect,  did  not  constitute  a  pledge;  the 
subject  thereof  not  having  been  deliv- 
ered :  and   that,  although  the  plaintiffs 
had,  in  a  lawful  manner,  before  a  levy 
made   thereon,    under    an    attachment 
against  It.  at  the  suit  of  another  credi- 
tor, obtained  the  actual  powsecsion  of 
the  property,  they  were  not  entitled  to 
the  rights  and  protection  of  bona  fide 
pledgees.     (Id.) 

16.  That  the  possession  of  the  storehouse, 
gained  by  the   plaintiff's,  with   the  con- 
sent of  R.  shortly  before  the  propertv 
was  levied  on   under  such  attachment, 
did  not  constitute  a  good  delivery,  as 
against  the  attaching  creditor.     (I'd.) 

POWER    OF   ATTORNEY. 


1.  General  word*  in  a  poirer  of  attorney, 
cannot  be   construed  to   extend  or  en- 
large  the   power  beyond   the  subject 
matter  of  tne  agency,  as  expressed  in 
the  previous   parts  of  the   instrument. 
(tloltsinger  agt.    National    Corn  Ex- 
change Sank,  ante,  203.) 

2.  Where  the  power  is  "to  ask,  demand, 
receive  and  receipt  for  any  and  all  pay 
and  allowances   due  me  from  the  Gov- 
ernment of  the  United  States,   on   ac- 
count of  my   services    (in   the  army) 
&c.,  and  to  sign   my  name  to  any  re- 
eipt,  pay  roll,  voucher  or  other  acquit- 
tance  of  such    dues ;  *  *  *  with   full 
power  to  execute  and  deliver  all  need- 
ful instruments  and  papers,  and  to  per- 
form all  and  every  act  and  thing  what- 
soever  requisite   and   necessary  to  be 
done  in,  and  about  the  premises."  with 
the    usual    ratifying    and     confirming 
clause,  it  does  not  authorize  the  attor- 
ney to   indorse  drafts   payable   to   his 
principal  or  order,  upon   the   assistant 
treasurer  of  the  United  States,     ,/rf.) 

3.  The  defendant,   the  bank,  being  with- 
out legal  title  to  the  drafts  bv  means 

of  void  indorsements,  acquired  no  title 
to  the  money  received  upon  them, 
therefore,  no  objection  can  be  inter- 
posed to  the  maintenance  of  an  action 
uy  the  payee  for  its  recovery.  (Id.) 


PRINCIPAL  AND  AGENT. 

1.  Where  an  agent,  appointed  to  settle 
claims  against  a  third  party,  receives 
from  the  debtor  promissory  notes  for 
the  amount,  payable  at  future  periods, 
which  are  perfectly  good  and  in  fact 
paid  when  due,  and  before  maturity 
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sell  the  same  for  less  than  the  face 
thereof,  without  consulting  with  or  in 
forming  his  pnincipals,  and  without 
making  anv  inquiries  of  parties  with 
whom  funds  have  been  deposited  for 
their  payment,  and  on  being  called  upon 
to  account  denies  that  he  has  received 
any  thing  on  the  notes,  for  which  he  is 
liable  to  account,  such  sale  is  a  clear 
violation  of  his  duty  to  his  principals, 
and  warrants  a  finding  that  the  sale 
was  without  authority.  (Allen  agt. 
Brown,  51  Barb.,  86.) 

2.  In  such  a  case  the   principals  can  re- 
cover of  the   agent  the  excess  of  the 
amount  of  the  notes  over  and  above  the 
Bum  actually  paid  to  him,  under  a  com- 
plaint containing  allegations  equivalent. 
in  substance,  to  the  count  for   money 
had  and  received,  to  the  whole  amount 
of  the  notes.     (Id.) 

3.  Under  such  circumstances,  the  agent 
is  liable  upon  the  ground  that  the  notes 
which  he  took   in   satisfaction  of  the 
demand  of  his  principals  being  good  and 
collectable,  and  he  having  by  his  trans- 
action released  the  debtor,  and  deprived 
his   principals   of    all   remedy    except 
against  himself,  he  is  to  be  treated  as 
having    made    himself   answerable  to 
them  for  the  full  amount  he  ought  to 
have  received  from  the  debtor.     (Id.) 

4.  Although,  in  general,  to   support  the 
action  for  money  had  and  received,  it  is 
necessary  to  prove  that  the  defendant 
actually  received  money  or  its  equiva- 
lent, for  the  use  of  the  plaintiff,   yet 
where  property  is  received  as  money 
the  action  will  'lie,  the  same  as  if  money 
had  been  received.     (Id.) 

5.  An  assignment,  bv  the  creditors,  trans- 
ferring, in   terms,'  to   the   assignee,  all 
the    right,    title    and    interest    ot    the 
assignors,    and    each    of  them,   to   the 
notes  and  the  avails  thereof,   and  the 
moneys  received  by   their  agent  upon 
the  settling  and  arranging  of  the  claims 
against  the  debtor,  passes  their  right  of 
action  against  the  agent,  for  money  had 
and  received,  to  the  full  amount  of  the 
notes.     (Id.) 

6.  Where   such   assisjnment  is  absolute, 
and  valid  on  its  fac-e.  and  transfers  to 
the  assignee  a  perfect  legal    title,  his 
right  to  maintain  an  action  is  not  affect- 
ed by  the   fact  that   nothing   was   paid 
for  the  assignment :  nor  by  the  circum- 
stance that  one  of  the  assignors  atrreed 
to  take  care  of  the  case  and  to  save  the 
assignee  from  costs  if  he  was  unsuccess- 
ful.    (Id.) 

7.  The  fact  that  the  principals  were  joint 
owners  of  the  original  claims  against 
the  debtor  will  not  prevent  either  of 


them  from  maintaining  an  action  to  re- 
cover his  share  of  the  money  collected 
thereon  by  their  agent.  (Id.) 

8.  An  agent,  while  in  his  principal's  em- 
ploy, can  accept  no  employment  hostile 
to  the  interest  of  his  employer.     If  he 
does    so,    and    receives    remuneration 
therefor,  it  affords  good  and  sufficient 
ground   for    his    discharge.     (Morrison 
agt.  Ogdenskurgh  &  Lake  Chaplain  R. 
R.  Co.,  52  Barb,  173.) 

9.  Nor  can  an  agent  act  in  the  business 
of  his  agency,  for  himself  and  his  prin- 
cipal ut  the  same  time.     (Id. ) 

10.  Thus,  and  individual  employed  bv  a 
railway  company,  a*  its  agent,  to  p'ur- 
chase  wood  and  timber  tor  its  use,  has 
no  right,  while   purchasing  woodland 
for  the  company,  as  such  agent,  to  re- 
ceive from  the  vendor  a  commission  for 
promoting  the  sale.     (Id.) 

11.  And  where  such   agent,   being  con- 
sulted with  by  a  director  of  the  com- 

Eanv  about  the  purchase,  examined  the 
ind  with  the  latter,  and  gave  his 
opinion  ot  the  quantity  of  wood  thereon, 
and  advised  the  purchase,  but  without 
informing  such  director  that  he  was 
offered  a  commission  if  he  found  a  pur- 
chaser for  the  land,  and  under  such  ad- 
vice the  land  was  purchased  by  the 
company;  Held  that  the  agent  had 
failed  to  do  his  whole  duty  ;  and  such 
failure  constituted  a  breach  of  any  con- 
tract of  employment,  aud  justified  his 
discharge.  (Id.) 

12.  Held,  alto,  the  company  having  been 
compelled,  through  the  agent's  uetrlect 
of  duty  to  pay  more  for  the  land  than 
they  otherwise  would   have   paid,  the 
difference,    being   the    amount   of   the 
agent's  commission,  in  equity  belonged 
to  the  company.     (Id.) 

.3.  Where  a  corporation  succeeded  certain 
trustees  in  the  ownership  of  a  railroad, 
but  there  was  no  evidence  that,  in  do- 
ing so,  it  assumed  the  exiting  contracts 
of  such  trustees,  but,  .-o  far  as  appear- 
ed, it  merely  continued  an  individual 
as  an  employee  of  the  road,  in  the  same 
line  of  business  he  was  in,  under  an 
implied  contract  to  pay,  but  without 
auy  agreement  as  to  time;  Held,  that 
such  employee  could  be  discharged  at 
anv  time  by  the  company,  without 
liability  for  further  employment.  (Id.) 

.4.  Where  plaintiff  agreed  with  defend- 
ant to  keep  the  horses  of  the  latter 
through  the  winter,  enumerating  speci- 
fically what  he  was  to  furnish  and  sup- 
ply to  them,  and,  further,  agreed  to 
board  a  man  for  the  said  defendant  at 
two  dollars  per  week,  in  case  the  de- 
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fendant.  may  require  a  man  to  take 
care  of  said  horses.  Held,  that  it  con- 
templated, that  the  defendant  should 
furnish  a  man  to  take  care  of  the 
horses,  and,  where  such  man  was  BO 
furnished,  as  shown  by  the  evidence  in 
the  case,  he  must  he  deemed  the  ser- 
vant of  the  defendant,  and  not  of  the 
plaintiff.  Held,  further,  that  the  plain- 
tiff, and  the  man  employed  by  defend- 
ant, conl.l  not  be  regarded  as  engaged 
in  a  common  employment,  and  botli  as 
agents  or  -servants  of  defendant,  so  as 
to  exempt,  the  latter,  as  principal,  from 
liability  to  the  plaintiff  for  the  acts  of 
his  felfow  servant.  Hence,  the  rule  in 
Wright  agt,  N.  Y.  Central  R.  K.  Co., 
(-25  N.  Y.,  562.  5H4)  not  applicable  to 
this  cafe.  (Stone  agt.  The  Western 
Trans.  Co.,  38  N,  Y.,  240.) 

15.  H.  was  the  a»ent  of  P.  in  collecting 
the  amounts  due  upon  his  bonds  and 
mortgages.     Th°  defendant   purchased 
the  premises  in  question,  upon   the   as- 
surance of  H.,  that  they  were  free  from 
incumbrances,   and    gave    to  him   his 
note  for  the  amount  unpaid  on  the  pur- 
chase.    It  was  soon* 'discovered,    that 
they  were  subject  to  the  mortgage  in 
suit,    belonging   to   the   glaintiff.       H. 
thereupon  agreed,  that  all   the  money 
paid   to   him   by  the   defendant  should 
apply  on  the  m'ortL'age.     Various  sums 
•were  thus  paid,  which  were  indorsed 
upon  the  defendants  note  but  were  not 
indorsed  on  the  mortgage,  nor  remitted 
to  the  plaintiff.      Held,  that  these  pay- 
ments were  made  to  H.,  personally, and 
not  as  the  agent  of  the  plaiutiff.and  that 
the 

the  ._ 

ment  of  II..  and  that  they  did  not 
operate  as  payments  on  the  mortgage. 
(Fellows  agt.  JVortkntp,  39  N.  Y.,  117.) 

16.  The  duties  of  agents,  in  the   receipt 
and  transmission  of  money  considered. 
(Id.) 

17.  The  agent  in  a  fraudulent  disposition 
of  the  property  of  another — not  being 
money  nor   negotiable  paper — is  liable 
therefor  to  the  owner,  although  he  act 
in  good   faith,  without  interest  or  re- 
ward, and  in  the  belief  that,  his  princi- 
is  the  owner.     (Straights  agt.  Hawley, 
39  N.  Y.,  441.) 

17.  In  order  to  maintain  an  action  against 
a  common  carrier  for  injuries  to  goods 
entrusted  to  him  for  transportation,  it 
must  be  established  that  the  property 
was  cif.tnall>i  delivered  to  him.  by  being 

E  laced   in  such  a  position  that  it  might 
e  taken  care  of  by  the  carrier  or  his 
agent   having  charge   of  the   business, 
aiid   under  his  immediate  control.     To 
show  that  such  agent  was  notified,  does 


:  agreement  to  apply  the  same  upon 
mortgage  was  the  personal  engage- 


not  make  out  a  valid  acceptance  and 
delivery.  The  place  of  deliver?  is 
important,  and  due  care  must  be  'used 
to  leave  the  property  where  it  is  not 
exposed  to  danger.  (Orotrvenor  agt. 
New  York  Central  Railroad  Company. 
5  Abb.  N.  S.,  345.) 

18.  ft  seems,  that  if  a  principal  sanctions 
the  performance  of  a  duty  t>y  persons 
in  his  employment  other  than  the  one 
who  is  actually  the  agent  havingcharge 
of  that  particular  department,  having 
thus  held  out  to  the  world  that  the} 
are  authorized  agents,  he  cannot  relieve 
himself  from  responsibility  by  repudi- 
ating their  acts.  (Id.) 


PUBLIC  OFFICEKS. 


1.  In  construing  statutes,  prescribing  a 
time   for   the    performance   of  act?  by 
public  officers,  and  in  the  performance 
of  which  the  public  have  an  interest, 
if  the  act  itself  does  not  prohibit  the 
doing  of  such  act  after  the  expiration 
of  the   time   fixed,  the   act   is   deemed 
valid,  if  performed  afterward.  (Juliand 
agt.  Rathbone,  39  N.  Y.,  369.) 

2.  But  such  rule  of  construction  is  not  to 
be  applied  to  the  acts  of  private  parties, 
when  the  law  to  be  construed  creates 
no  new  right  or  remedy,  but  is  designed 
to  regulate  one  already  existing.    (Id.) 


RAILROADS. 


1.  A  railroad  company,   organized  nnder 
the   general  statute  of  the  state  (1850), 
is  required,  in  crossing  a  highway,  to  re- 
store the  highway  thus  crossed  to  its 
former  state,  or  to  snch  state  as  not  tin- 
necessarily    to   impair   its     usefulness. 
(People,  ex  rel.,  Tairn  of  Srha<ihticoke, 
agt.  Troy   and  ttoston  Railroad    Co., 
ante,  427.) 

2.  And   where  it   becomes  necessary,  in 
crossing  a  high  way,  thti.tB.br  id ffe  should 
be  built  over  the  railroad  to  restore  the 
highway  to  its  usefulness,  the  railroad 
company  are  bound  to  build  the  bridge 
and  continue  it  in  repair,  as  long  as  the 
highway  exists,  and  the  corporation  is 
allowed"  to  enjoy  the   lawful  exercise 
of  its  franchise.     (Id.) 

3.  The  mere   abandonment  of  the  railroad 
and  tl't  removal  of  its  track,  and  its  en- 
tire disuse  is  not  enough  to  deprive  the 
rail  road  company  of  the  privileges  of  its 
franchise  or  to   absolve   it  from   main- 
taining   and    keeping    in   repair  such 
bridge.     (Id.) 

4.  A  mandamut  is  the  proper  remedy  to 
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compel  the  railroad  company  to  keep 
and  maintain  the  bridge  iu  proper  re- 
pair. (Id.) 

5.  The  doctrine  that  the  rolling  stock  of 
a  railroad  company  in  all  cases  is  to  be 
considered  as  personal  property,  and  as 
not  passing  under  a  mortgage  of  the 
road  and  its  appurtenances,  not  acceded 
to.     (ffoy/e  agt.  Plattsburgh  and  Mon- 
treal R.  B.  Co.,  51  Barb.,  45.) 

6.  Where   it  was  found   by  the   referee, 
and  was  conceded,  that  a  mortgage  of 
its  road  and  franchise,  executed  by  a 
railroad  company,  was  sufficient  to  in- 
clude in  the  mortgaged   property   the 
rolling  stock,  and  the  parties  intended 
that  the  rolliijg  stock  and  equipments 
of  the  road  should  pass,  as  a  part  of 
the  road  and  as  necessary  to  its  use;  the 
obiect  of  the  mortgage  being  to  provide 
funds  for  the  building  of  the  road  and 
preparing  it  for  travel,  and  the  intent 
of  the  parties  was  to  secure  the  bond- 
holders by  a  mortgage   on   the  whole 
property  in   the  road   as   used   by  the 
company  for  travel ;  Held  that  snch  a 
construction  should  be  given  to  the  in- 
strument as  to  include  therein  the  roll- 
ing    stock,    although    not    expressly 
named.     (Id.) 

7.  The  28th  section  of  the  general  rail- 
road act,  (Laics  of  1850,  p.  211,)  author- 
izing railroad  corporations  to   borrow 
money  for  the  building  of  their  roads, 
or  operating  them,  and  to  mortgage  all 
their  corporate  property  and  franchises 
to  secure  the  payment  thereof,  contem- 
plates a  mortgage  of  all  the  property, 
whether  land,   road,  rolling  stock   or 
franchise,  and  warrants  the  conclusion 
that  it  was  the  intent  of  the  legislature 
that  the  whole  should  be  included  in 
one  mortgage  and  treated  as  a  mortgage 
of  the  road  and  its  accessories.     Such 
a  mortgage  need  not  be  treated  as  a 
chattel  mortgage,  and  filed  as  such,  in 
order  to  give  it  validity  as  against  judg- 
ment creditors.     (Id.) 

8.  Under  ordinary  circumstances,  where 
a  corporation  has  earned  a  dividend, 
and  it  desires  to  retain   the  moneys  so 
earned, for  the  purposes  of  the  company, 
either  in  making  improvements  on  its 
property  or  for  the  payment  of  its  debts, 
it  would  be  no  violation  of  law   to  re- 
tain such  moneys  and  in  lieu  thereof  to 
issue  to  the  stockholders  a  correspond- 
ing amount    of    stock.       (Hmcell  agt. 
Chicago  and  Jfotkwettern  R.  It.  Co.,  51 
Barb.,  378.) 

9.  The  election  to   do  either  rests  with 
the  board  of  directors,  and  if  the  com- 
pany  has  the  power  to   increase   the 
capital   stock,  for  any  purpose,  either 


mode  of  making  such  increase  is  not  a 
violation  of  law,  and  affords  no  ground 
for  an  injunction  to  restrain  them. 
(Id.) 

10.  If  a  corporation  has  tne  power  to  in- 
crease its  capital,  it  is  immaterial  wheth- 
er such  increase  is  made  by  awarding 
the  stock  to  stockholders  as  dividends, 
in  lieu  of  money,  retaining  the  monev 
for  the  purposes  of  the  company,  or  by 
paying  the  stockholders  the  dividend's 
in  cash  from  the  earnings  of  the  com- 
pany and  selling  the  stock  in  the  mar- 
ket, to  raise  money  for  the  use  of  the 
corporation.     (Id.) 

11.  It  may  be   doubted  whether  a  state- 
ment, made  by  a  board  of  directors,  in 
a  report,  avowing  their  determination 
not  to  make  any  further  increase  of  the 
capital   stock,   would   be   sufficient    to 
•warrant  the  restraining  of  the  company 
from  doing  an  act  expressly  authorized 
by  statute ;  or  even  if  it  tad  such  an 
effect,  as  to  the  board  by  which  it  was 
made,  whether  any  subsequent  board 
could  thus  be  deprived  of  the  powers 
conferred  upon  it  by  law.    Per  INGKA- 
HAM,  J.     (Id.) 

12.  By  an  act  of  consolidation,  between 
railroad  companies,  it  was  agreed  that 
the  preferred  stock  should  be  entitled 
first  to  seven  per  cent  from  the  income 
of   the   consolidated    road ;     then   the 
common  stock  was  to  have  seven  per 
cent ;  then  the  preferred  stock  was  to 
have  three  per  cent,  further ;  and  after- 
wards the  common  stock  could  share  in 
the  balance.     Subsequently  a  dividend 
was  declared  by  which  ten  per  cent  on 
the  amount  of  the  capital  was  awarded 
to  bbth   classes  of  the   stock,  but   such 
dividend  was  made  payable  in  prefei  red 
stock  to  the  holders  of  preferred  stock, 
and  in  common  stock  to  the  holders  of 
stock  in  that  class.    By  this  distribu- 
tion, at  the  then  value  of  the  stock,  the 
holder  of  a  share  of  preferred  stock  re- 
ceived stock  to  the  market  value  of 
about  $8,  and  the  holder  of  a  share  of 
common  stock   received   stock   to  the 
value  of  about  $7.    Held  that  this  gave 
to  the  holder  of  the  common  stock  all 
he  had  a  right  to  claim,  and  all  that  he 
was  entitled   to  until  the  dividend  of 
the   preferred  stock   amounted   to   tea 
per  cent.   And  that  whether,  therefore, 
the    dividend    was    estimated    in    the 
nominal  value  of  the  stock,  or  as  the 
cash   value,   there   was  no   departure 
from  the  contract  with  the  holders  of 
the  preferred  stock,  in  such  dividend. 
(Id.) 

13.  Where   a  railroad    company,   nnder 
the  permission  given  by  the  act  of  the 
legislature  of   1830,  chapter  316,  con- 
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tracts  with  the  chiefs  of  a  nation  of  In- 
dians, for  tile  right  to  construct  its  road 
ii|><>n  the  land  of  such  Indians;  the 
contract  giving  the  company  the  right 
to  make  and  use  its  road  upon  such  land, 
without  any  limitation  of  time  as  to 
the  enjoyment'  of  the  right;  although 
tlie  fee  of  the  land  is  not  vested  in  the 
company — that  being  prohibited  by  the 
statute — yet  such  land  is  "owned'"  by 
the  company,  within  the  contemplation 
of  the  section  of  the  Revised  Statutes 
touching  taxation,  (1  R.  S.,  387,  §  I,) 
and  is  liable  to  be  assessed  as  property 
occupied  by  the  company,  as  a  railroad, 
in  the  town  in  which  it  is  situated. 
(The  People  agt.  Ueardsley,  52  Barb., 
10J.) 

14.  All  real   estate  owned,  possessed  or 
appropriated   for   use  by  railroad  com- 
panies is  to  be  assessed.     (Id.) 

15.  An   agent,   while    in   his   principal's 
employ,  can  accept  no  employment  nos- 
tile  to  the  interest  of  his  employer.     If 
he  does  so,  and  receives  remuneration 
therefor,  it  affords  good  and  sufficient 
ground    for   his  discharge.     (Morrison 
aift.  O<jdensbur</h  and  Lake  Champ  lain 
R.  R.  Co.,  52  Barb.,  173.) 

16.  Xor  can  an  agent  act  in  the  business 
of  his  agency,  for  himself  and  his  prin- 
cipal at  the  same  time.     (Id.) 

17.  Thus,  an   individual   employed   by  a 
railroad  company,  as  its  agent,  to  pur- 
chase wood  and  timber  for  its  use,  has 
no  right,  while  purchasing  woodland 
for  the  company,  as  such  agent,  to  re- 
ceive  from   the  vendor  a  commission 
for  promoting  the  sale.     (Id.) 

18.  And   where   such   agent,   being  con- 
sulted with  by  a  director  of  the  coni- 
panv  about  the  purchase,  examined  the 
land  with  the  latter,  and  gave  his  opin- 
ion of  the  quantity  of  wood   thereon, 
and  advised  the  purchase,  but  without 
informing  such   director  that   he   was 
offered  a  commission  if  he  found  a  pur- 
chaser for  the  land,  and  under  such  ad- 
vice the    land  was   purchased   by  the 
company ;    Held  that    the    agent    had 
failed  to  do  his  whole  duty;  and  such 
failure  constituted  a  breach  of  any  con- 
tract of  employment,  and  justified  his 
discharge.     (Id.) 

19.  Held,  aho,  that  the  company  having 
been   compelled,    through    the   agent's 
neglect  of  duty,  to    pay   more   for   the 
land  than  they  otherwise  would  have 
paid,  the  difference,  being  the  amount 
of  the  agent's  commissions,   in  equity 
belonged  to  the  company.     (Id.) 

20.  Where  a  corporation  succeeded  cer- 
tain trustees  in  the  ownership  of  a  rail- 


road, but  there  was  no  evidence  that, 
in  doing  so,  i  assumed  the  existing 
contracts  of  such  trustees,  but,  HO  far 
as  appeared,  it  merely  continued  an 
individual  as  an  employee  of  the  road, 
in  the  same  line  of  business  he  was 
in,  under  an  implied  contract  to  pay, 
but  without  any  agreement  as  to  time  ; 
Held,  that  such  employee  could  be  dis- 
charged at  any  time  by  the  company, 
without  liability  for  further  employ- 
ment. (Id.) 

21.  By  the  charter  of  the  Hudson  River 
railroad  company,  the  corporation  are 
relieved  from  any  obligation   to  main- 
tain fences,   where    their    railroad   is 
constructed  in  the  river.and  this  exemp- 
tion m  not  changed  or  removed  by  the 
provisions  of  the  general  railroad  act 
of    1848.      (Schei-mcrliom  agt.  Ihidson 
River  R.  R.  Co.,  38  j\T.  Y.,  103.) 

22.  The  different  channels  or  creeks  sep- 
arating and  flowingaroiind  intervening 
islands  in  the  stream,  though,  in  local 
usage,  receiving  different  names,  are  a 
part  of  "the  river,"  not   less  than  the 
main  channel  itself.     (Id.) 

23.  In   1852,    the    mavor    and    common 
council  of  New  York  granted  to  plain- 
tiffs the  right  to  construct  a  railroad  in 
eaid  city.     The  plaintiffs  conveyed  this 
grant  to  the  defendant,  a  corporation, 
in  which  the  grantees    (plaintiffs)   all 
became  corporators,  and  a  majority  of 
the  directors  of  which  were  grantees 
at  the  time  of  incorporation.     The  con- 
veyance contained  no  covenant  on  the 
part  of  the  company  to  pay  the  plain- 
tiffs any  sum  whatever,  for  the  grant. 
The  road  was  constructed  and'equipped 
by  the  company.     It  appears  that,  l>y  a 
resolution  of  tlie  board  of  directors. 'an 
indebtedness   by  the   company   to   the 
grantees   (plaintiffc),   in   the  "sum    of 
$200,000,   was  acknowledged   for   the 
grant.     This  action  was  brought  to  en- 
force payment  of  that  sum ;  and  judg- 
ment was  found  in  favor  of  the  plain- 
tiffs by  the  referee  before  whom  the 
cause  was  tried,  which  was  reversed, 
and  a  new  trial  ordered  by  the  general 
term  : 

24.  Held,  That  the  grant  to  plaintiffs  was 
absolutely  void,  the  mayor  and  common 
co'incil  having  no  power  to  make  such 
grant.     Hence,  the  plaintiffs  never  con- 
veyed  anything  of    value.      (Colemnn 
agt.  Second  Avenue  Railroad  Company, 
38  N.  Y.,  201.) 

25.  Section  three,  of  chapter  140.  Laws 
of  1861,  makes   valid   such    grants   in 
favor  only  of  such  parties,  and  their 
assigns,  as  have  wholly,  or  in  part  con- 
structed the   road   authorized   by   the 
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grant.    That  party  in  this  case  was  the 
defendant.    (Id.) 

26.  The  grantees  (plaintiffs)  acting  as  di- 
rectors of  the  company,  and  composing 
a  majority  of  the  board,  could  not  make 
a  bargain  with  themselves  as  individ- 
uals,   binding  upon   the    company,   to 
purchase  the  grant  of  plaintiffs   upon 
terms  fixed  by  them  as  directors.  (Butts 
agt.  Wood,  37  N.  Y.,  317.)     Nor  could 
they  create,  revive  or  continue,  a  debt 
to  themselves,  against  the  company,by 
passing  resolutions  to  that  effect,  as 
directors.     (Id.) 

27.  The  statute  of  limitations  was  a  bar 
to  the  action  of  plaintiff's,  the  convey- 
ance of  the  grant  being  more  than  six 
years  prior  to  the   commencement  of 
the  action;  and, though  the  instrument 
of   conveyance  was    under    seal,   the 
action  not  being  brought  upon  the  in- 
strument, but  upon  the  promise  of  the 
company,  expressed  or  implied,  to  pay 
in  consideration  of  the  conveyance,  the 
transaction  is  clearly  brought  within 
the  statute.    (Id.) 

28.  The    plaintiffs    having    based    their 
claim  to  recover  entirely  upon  the  va- 
lidity of  the  acts  of  the  grantees  (them 
selves),  as  directors,  and  the  judgment 
of  the  referee  in  their  favor  being  like- 
wise based  upon  this  only,  there  is  no 
foundation  to  a  judgment  to  the  effect; 
that,  as  the  company  repudiate  the  acts 
of    the    directors    in    purchasing    the 
grant,  they  must  restore  the  grant  to 
the  plaintiffs.      No  such  judgment  is 
asked  by  the  plaintiffs.     (Id.) 

29.  The  acts,  to  enforce  which  this  action 
was  brought,  being  invalid,  no  other 
judgment  can  be  rendered,  than   one 
affirming  the  reversal  of  the  referee's 
judgment.     (Id.) 

30.  Where  an  order  reversing  judgment, 
and  directing  a  new  trial,  is  made  by 
the  general   term,  upon   questions   of 
both  law  and  fact,  it  is  the  duty  of  the 
court,  under  section  298  of  the  Code, 
upon  an  appeal  from  such  order,  to  de- 
termine whether  it  was  correctly  made 
on  either  ground.     (Id.) 

31.  Section    forty-four    of    the    general 
railroad   act  of  1850,  as  amended   by 
section  eight  of  the  act  of  April  15, 
1851  (Laws  o/1850,  ch.  140,  $  44;  Lavs 
0/1854,  ch.  282,  $  8),  imposes  the  duty 
upon  railroad  companies  to  fence  botli 
sides  of  their  track,  and  they  are  liable 
for  damages  done  to  cattle,  so  long  as 
nidi  fences  are  not  made  and  kept  in 
good  order.  (Sheppard  agt.  Tlie  Buffalo, 
New  York  and  Erie  R.  R.  Co.,  &5  N  Y. 
641.)     (Tracy  agt.  The  Troy  and  Bos- 
ton R.  R.  Co.,  38  N.  Y.,  433.) 


32.  The  fact,  that  a  railroad  crossing  is  at 
or  near  a  depot,  and  that  to  construct  a 
cattle-guard  there  would  inconvenience 
the   company,   will    not    excuse  them 
from  complying  with  the   positive  re- 
quirement  of    the    statute,    requiring 
such  protection  to  be  provided.  ( Brad- 
ley  agt.  The   Buffalo,  New    York   and 
Erie  R.  R.  Co.,  34  N.  Y.,  427  J     (Id.) 

33.  This  action  was  for  damages  for  kill- 
•   ing  a  cow  through  the  alleged  negli- 
gence of  the  defendant.    The   injury 
complained  of  was   caused   by  an  en- 
gine of  the  defendant,  while  running, 
not  upon  its  own  track  or  road,  but  up- 
on  that   of  the  Troy    Union   railroad 
company,  a  corporation  that  embraced 
the  directors  of  the  Troy  and  Boston 
railroad   company,  and   also  of   other 
companies,  who  alone,  by  the  charter 
of  the  Troy  Union  railroad  company, 
and  a  contract  therewith,  were  autho- 
rized to  operate  the  road  of  the  latter. 
The  defense  to  the  action  was,  that  the 
Troy   and   Boston    railroad    company 
were  not  liable  for  injuries  caused  by 
running  their   engines  upon  the  track 
of  the  Troy  Union  railroad  company, 
without  erecting    or    maintaining  the 
fences   or  cattle-guards    required     by 
statute.       Negligence    generally    was 
also  denied.     Held,  that  the  defendant 
was  essentially  an  owner  and  operator 
of  the  road,  and,  within  the  spirit  and 
intent  of  the  statute  in  regard  to  fences, 
was  liable  for  the  injury  complained  of. 
(Id.) 

34.  The  lessee  of  a  railroad,  while  oper- 
ating it,  is  liable  if  the  fences  are  not 
maintained.     ( Clement  agt.  Can-field,^ 
Verm.,  302.     (Id.) 

35.  An  act,  induced  bv  public  considera- 
tion, the   purpose  of  which   is  to  pro- 
tect the  traveling  public,  and  the  own- 
ers of  domestic  animals,  along  the  line 
of  a  railroad,  shonld  receive  a  liberal 
construction   to  effectuate   the   benign 
purpose   of    its    framers ;    and   every 
statute    should   be  expounded,  not  ac- 
cording to  the  letter  but  according  to  the 
meaning.     (Id.) 

36.  The  settled  principles  of  law  applica- 
ble to  this  case  are : 

37.  That  parties  seeking  to  recover  for 
injuries  occasioned  by  the  negligence 
of  another  must  be  shown  to  be  them- 
selves free  from  negligence  contributing 
in  any  degree  to  the  injury  complained 
of.     (Gonzalet  atrt  New  York  and  Har- 
lem R.  R.  Co.,  38  N.  Y.,  440.) 

38.  A  person    attempting   to    cross    the 
track  of  a  railroad  must  make  use  of 
his  ordinary  faculties,   to  ascertain   if 
there  is  danger  in  the  attempt,  or  he 


NEW  YORK  PRACTICE  REPORTS. 


•will  be  held  guilty  of  negligence. 
(Id., 

39.  Where  the  facts  are  tmcoiitro verted, 

the  question  of  negligence  is  a  question 
of  law  for  the  court.  DWIOHT,  J. 
(Id.) 

40.  The  ease   in   its  facts,  which  will  be 
found    in   the    opinion,    exemplifies    a 
neglect  of  the  second  proposition  above 
cited,  whereby  negligence  is  imputed 
to  the  injured  party  by  the  court    (Id.) 

41.  It  was  error  in  the  court  to  refuse  to 
charge  as  requested  by  the   defendant, 
that   it  was   the   duty  of   the    injured 
party,  who  knew  a  train  was  just  due, 
to  look  in  the  direction  from  which  it 
should  come,  before  attempting  to  crops 
the  railroad  track,  and  that,  if  he  omit- 
ted   to   do   so,  he  was  guilty  of  negli 
gence   which    precluded    a    recovery. 
(Id.) 

42.  In  an  action  against  a  railroad  com- 
pany 10  recover  damages  for  the  negli- 
gent killing  of  a  person,  the  plaintrff  in- 
troduced evidence  tending  to  show  that 
the  bell  was  not  rung  nor  the  whistle 
blown  at  the  crossing  where  the  acci- 
dent occurred,  a?   required  by  the  stat- 
ute.      Held,  that,  the  absence  of   this 
statutory  signal  was  evidence  of  negli 
gence  which  would  permit  the  jury  to 
hold  the  railroad  company  responsible. 
Iff  Id.  nlso.  that  the  running  of  an  en- 
gine across  much  frequented  thorough- 
fares, as  the  streets  of  a  village,  by  a 
fireman  alone,  without  an  engineer,  as 
was  proved  in  this  case,  would  justify 
a  jury  in  finding  a  want  of  proper  care 
on  the   part  of  defendants.     Hence,  the 
defendants'  motion  for  a  non  suit  at  the 
closs  of  plaintiff's  evidence,  in  which 
the    above  facts  were   disclosed,   was 
properly  denied.     (O' Mara  nut  Hudson 
jRiver  tl.  R.  Co.,  38  N.  Y.,  445.) 

43.  It  is  the  duty  of  the  engineers  to  ex- 
ercise greater  care  towards  the  young, 
as  well  as  towards  the  aged  and  infirm, 
than  to  persons  of  mature  years  or  of 
more   active    bodily    powers,   and    the 
same  foresight  and  vigilance  cannot  be 
demanded  of  the  former,  in  guarding 
against  dangers,  that  would  be  of  the 
latter.     What  might  be  negligence  in  a 
person  of  mature  years  might   not  be 
negligence  in  a  boy  eleven  and  a  half 
years  old.     IJenre,'it  would  seem  that 
the  general  question  of  the  contribu- 
tory "negligence  of  the  person  injured 
was.  in  accordance  with   the  uniform 
tenor  of  decisions  in  our  courts, properly 
Mt  to  the  jury.   (Id.) 

41.  Both  principle  and  authority  concur 
in  maintaining  that  a  jury  would  have 
the  right,  acting  upon  their  own  knowl- 


edge and  without  proof,  to  say  that  the 
services  of  a  boy  from  eleven  until 
twenty-one  years  of  age  were  valuable 
to  his  father,  and  to  eslimate  their 
value  which  is  equivalent  to  a  decision 
that  $1500  are  not  excessive  damages 
to  award  in  such  CHSC.  See  opinion 
of  HUNT,  Ch.  J.,  and  cases  cited.  (Id.) 

45.  The  negligence  of  defendant's  agent, 
a  car  driver,  whereby  the  plaintiff,  an 
infant  between  three  and  four  years  of 
age,    was  injured,   is  disputed'.      Tho 
present  issue  arises  upon   the  alleged 
contributory  negligence  of  the  child  and 
of  his  parents  or  guardians: 

46.  Htld.  that  the  escape  of  a  child  into 
the  street,   through  an   open   window 
coming  to  within  four  feet  of  the  floor, 
this   being   his   only   means  of  egress, 
the  doors  being  locked,  will  not  war- 
rant the  conclusion,  as  a  matter  of  law, 
that   the    parent,   was   guilty  of  negli- 
gence.    At   most,  the  question  of  fact 
should  be  submitted  to  the  jury.     Gi:o- 
VER,  J.    (Mangam  agLJBrookly*  If.  It. 
Co.,  38  N.  Y.  455.) 

47.  Held,  also,  that  an  infant,  three  or  four 
years  of  age,  if>   not   to   be  deemed  mi 
juris,  and  is  incapable  of  foifeiting  his 
remedy  against  a  conceded  wrong  doer, 
by  reason   of  his  own  personal  negli- 
gence.    MASON,  J.     (Id.) 

48.  Hence,  upon  proof  of  facts  and  con' 
ditions   like  the  foregoing  on  part  of 
plaintiff,  the  court  were  not  justified  in 
non-suiting  him.     (Id.) 

49.  Where   there   is   any   doubt  as  to  a 
child  being  of  such   age  and  capacity 
that,  in  law.  he  should  lie  held mt jura, 
it  should  be   left  to  the  jury  to  sav  by 
their  verdict  whether  he  is,  so  or'not. 
(Id.) 

50.  There  is  no  rule  of  law  requiring  H 
railroad  company  to  k«-ep  a  flag-man  at 
the   crossing  of  a  public  street  by  its 
track,  to  give  to  passers  by  notice  of  the 
approach  of  trains.     ( Eiiift  agt.  Undfon 
Rifer  R.U.  Co.,  39  A.  Y.,  61.) 

51.  The  company  have  the  right  to  run 
their  trains  carefully  and  prudently  t>n 
their  track,  so  as  not,  in  the  exercise  of 
their  own  right,  to  injure  others  in  the 
prudent  exercise  of  ineir  rights.     But, 
beyond  this,  it  cannot  be  said,  that  the 
company  is  also  bound  to  place  a  flug- 
nian  tit  ihe  crossings  of  the  road.     (Id.) 

52.  The  company,  for  their  own  conve- 
nience, may  elect  to  place  a  flag-inun  at 
certain  crossings,  and,    by  establishing 
a  practice  of  that  kind,  they  may  make 
a  law  binding  upon  themselves.     (Id.) 

53.  Where,    by  such  voluntary  and  coil- 
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tinned  practice,  it  has  become  notori- 
ously public,  that  a  flag  man  is  placed 
at  such  crossing  to  give  notice  of  the 
approach  of  trains,  then  to  withdraw 
such  flag-man  without  notice,  may  be 
come  an  act  of  negligence  on  the  part 
of  the  company,  for  which  they  would 
be  liable.  (Id.) 

54.  A   traveler    approaching   a    railroad 
track  is  required  to  use  his  eyes  and 
ears  so  far  as  there  is  opportunity,  if  he 
would  avoid  the  imputation  of  negli- 
gence, eveu  though  the  company  may 
neglect  the  proper  signals.     (Id.) 

55.  When   a  railroad    company   admits 
passengers  into  a  caboose  car  attached 
to  a  freight  train,  to  be  transported  as 
passengers,   and   takes  the  customary 
fare  for  the  same,   it  incurs  the  same 
liability  for  the  safety  of  the  passengers 
as   though   they  were   in   the   regular 
passenger  coaches  at  the  time  of  the 
occurrence   of  the   injury.     (Edgerton 
agt.  New  York  &  Harlem  R.  R.  Co.,  39 
N.  Y.,  227.) 

56.  Where  deceased  was  killed  in  attempt- 
ing to  cross  the  railroad  track   within 
the  limits  of  the  public  highway,  and  at 
a  public  crossing,  if  it  appear,'that  de- 
ceased would  have  seen  the  approach- 
ing cars,   iu   season  to   have   avoided 
them,    had   he   fisst   looked   before  at 
templing  to  cross,  it  will  be  presumed 
that  lie  did  not  look  ;  and.  by  omitting 
so  plain  and  imperative  a  duty,  he  will 
be  deemed  to  have  been  guilty  of  negli- 
gence,   which    precludes    a    recovery. 
(  WUcox  agt.  Pome.  Watertown  find  Og- 
densbvrgh  R.R.  Co.,  39  ^V.  T.  358.)     ' 

57.  A  traveler  in  crossing  a  railroad  track 
is  required  to  exercise,  at  least,  ordin- 
ary   sense,    prudence   and    capacity — 
which  requires  that  he  should  use  his 
ears  and  eyes,  so  far  as  he  has  an  op- 
portunitv  to  do  so  ;  and  a  failure  to  do 
this  will  be  deemed  to  be  negligence 
suftieient  to  preclude  a  recovery  in  his 
favor,  in  case  of  accident.     (Id.) 

£8.  The  neirlivfence  of  the  company  in 
not  ringing  the  bell,  or  sounding  the 
whistle,  does  not  excuse  the  other  party 
from  the  exercise  of  ordinary  c^re  and 
prudence  in  attempting  to  cross  the 
track  of  the  road.  (Id.) 

59.  The  establishing  and  running  a  horse 
railroad  in  the  public  streets  of  the  city 
of  Rochester  held  to  be  an  imposition 
of  an  additional  burden  upon  the  land 
of  an  adjoining  proprietor  covered  by 
such  street.     (Craig  agt.  Rochester  City 
&  Brighton  R-R.  Co.,  39  N.  Y.  404.) 

60.  And  thiit  such  proprietor  could  main- 
tain a  suit  to  enjoin,   perpetually,  the 


railroad  company  from  laying  down 
such  track  in  the  street,  and  from  run- 
ning their  cars'  over  the  same.  (Id.) 

61.  A  railroad  corporation,  having  em- 
ployed skillful  and  competent  persons 
to  supervise  and  inspect  its  road-bed 
and  bridges,  and  having  made  it  their 
duty  to  do  so,  is  not  liable  for  an  injury 
to  an  employee,  occasioned  by  the  fall- 
ing of  one  of  its  bridges,  where  the  de- 
fect was  such  as  was  not  apparent,  and 
of  which  it  had  no  notice.  ( Warner 
agt.  Erie  Railway  Co.,  39  N.  Y.,  468.) 

EECEIVER. 

1.  Where  an   individual  is   declared  by 
the  court  to  be  a  mortgagee  in  possession 
of  mortgaged  premises,  and  in  effect  to 
be  a  trustee  of  lite  equity  of  redemption 
of  such  premises,  and   is  subsequently 
appointed  receiver  of  the  same  property, 
his  claims  and   interests,  individually, 
must  not  be  permitted  to  interfere  with 
his  duties  as  receiver,  or  with  the  pur- 
poses or  interests  for  which  he  was  ap- 
pointed.    (Bolles  agt.  Duff,  ante,  162) 

2.  In  this  case,  held,  that  it  was  the  duty 
of  the  defendant  CM  receiver,  to  increase 
the    surplus   beyond    what   should  be 
found  due   him  as   mortgagee,   by  get- 
ting as  large  a  rental  as  he  reasonably 
could  for  the  trust  property,  (the  Olym- 
pic Theatre  in  the  citv  of  New  York). 
(Id.) 

3.  That  the  circumstances  nnder  which 
the   order  appealed    from   was   made, 
authorizing  the   defendant,  as  receiver, 
to  lease  the  premises  to  the  lessee  there- 
in named,  show  that  it  \vas  highly  prob- 
able th.nt  the  defendant  did  not  make  his 
application  to  the  court  with   the  good 
faith  and   impartial   and   disinterested 
purpose  called  for  by  his  oflk-e  or  posi- 
tion of  receiver;  and  such  circumstances 
also  show  that  the   court  should    have 
carefully  scrutinized  the  application  and 
that  the  order   should   nol    have   been 
made  without  further  inquirv,  bv  a  ref- 
erenc  or  otherwise,  as   to  th'e  situation 
and  value  of  the  property,  and  the  prop- 
riety of  making  the  order.     (Id.) 

4..  Held  also,  that  the  order  appealed  from 
was  inadvertently  made,  without  suffi- 
cient consideration  being  given  to  the 
circumstances,  and  that  the  application 
for  it  was  made  by  the  receiver  with  a 
motive  or  purpose,  inconsistent  with 
his  duty  and  position  as  receiver.  The 
order  reversed  with  the  privilege  to  the 
present  lessee  to  hold  the  premises  for 
one  vear  from  the  date  of  his  leasts. 
Id.) 
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5.  A  receiver  may  he  appointed  in  an  ac- 
tion for  the  recovery  of  possession  of 
real  estate,  and  damages   for  the  with- 
holding of  the   same.     (This  it  advent 
to  Thompsim  agt.  Sfterrard,  35  Barb., 
593.)     (Ireland  agt.  Nichols,  ante,  222. 

6.  Where  the  plaintiff  prosecutes  his  ac- 
tion for  the  possession  of  premises,  on 
the  ground  that  the  premises  have  been 
tub-let  by   the   lessee   contrary   to  the 
terms  of  the  lease,  thereby  involving  a 
forfeiture  of  the  lease,  he  does  not  waive 
this  legal  cause  of  action  by   claiming 
the  equitable  relief  of  the   appointment 
of  the  receiver,  to  receive  the  rents  and 
profits  of  the  premises  and   to  prevent 
waste  during  the    remainder  of    the 
term.     (Id.) 

REDEMPTION  OP  LANDS. 

1.  A  subsequent  party  in  interest,  wheth- 
er by  way  of  mortgage,   lease  or  judg- 
ment, connot  on  a  motion  obtain  aright 
to  redeem  and  have  the  property  con- 
veyed to  him  by  a  purchaser,     "fhe  on- 
ly rea.edy  in  each  a  case  is  by  action 
seeking  to  enforce  such  right  to  redeem  ; 
and  in  such  an  action  the  rights  of  all 
other  parties  can  be  protected.     (Doug- 
lass agt.  Woodwortk,   51  Barb.,  79.) 

2.  Where  such  a,  motion   is   made  in  a 
foreclosure  suit,  after  the  property  has 
been  sold  and  the  deed  delivered,  by  les- 
sees for  a  term  ot  years,   alleging  that 
they  were  misled  bv  erroneous  infor- 
mation, all  that  can  be  done  is  to  open 
the  judgment,  set  aside  the  sale  and  the 
conveyance,  allow  the  lesseeo  to  put  in 
an  answer,    and   order  a   resale  of  the 
property.     (Id.) 

3.  This  can  only  be  done  on  terms  of  in- 
demnifying the  purchaser,  repaying  to 
him  the  money  paid  by  him  on  the  pur- 
chase, and  all  expenses  incidental  there- 
to.    (Id.) 

4.  The  purchaser,  in  such  a  case,  shonld 
have  the  election  of  permitting  the  re- 
sale, or  of  ratifying  the  lease  to  the  ap- 
plicants; and  if  he  elects  to  do  the  lat 
ter,  the  sale   should   not  be  disturbed. 
(Id.) 

5.  It  seems,  the  proper  remedy  of  the  les- 
sees is  to  claim  the  value  of  their  lease 
out  of  the  surplus,  rather  than  by  mo- 
tion to  redeem.       lid.) 

REFERENCE  AND  REFEREES. 

1.  The  written  consent  required  by  sec- 
tion 270  of  the  Code  to  refer  an  action 
for  divorce,  is  sufficiently  made;  and 


the  statute  complied  with,  where  an  or- 
der of  reference  is  drawn  by  tl.e  attor- 
ney for  one  of  the  parties  and  submit- 
ted to  and  approved  by  the  attorney 
of  the  other  party,  reciting  as  follow*": 

"  Upon  the  consent  of  the  attorneys  for 
each  of  the  above  parties  given  in  open 
court,  it  is  ordered  that  this  action  he 
and  the  same  is  hereby  referred  "  &.c.* 
(  Waterman  agt.  Waterman,  ante,  36.) 

2.  The  Code  does  not  allow  of  a  refer- 
ence,  in  an  action  of  divorce  or  any 
other  referable  action,  to  take  the  evi- 
dence  and  report  it  to  the  court   with 
the  opinion  of  the  referee  merely  ;  nor 
of  any    reference  except  for  a  trial  of 
the  issue  in  a  case  where  an  issue  haa 
been  joined  in  the  action.     (Id.) 

3.  Where  on  the  pleadings  and  proofs  of 
loss   submitted  by  the  plaintiff,  consis- 
ting of  one  hundred  and  forty-five  items 
of  goods   consumed  by   fire,  of  the  al- 
leged  aggregate   value   of  $11.127.24, 
and  of  forty-nine  items  of  goods  saved 
from  the  fire  but  damaged  to  the  extent 
of  $263,  a   reference,   of  the  action   on 
motion,  was  properly  granted.     (Batch- 
elor  agt.  Albany    City   Ins.   Co..  ante, 
39S.V) 

4.  Such   an   account  is   an  essential  ele- 
ment in  the  cause  of  action,  and  forms 
a  part  of  the   basis  of  the  action;  for 
nntil  it  is  rendered  no  cause  of  action 
exists,  and  when  rendered  it  limits  and 
controls  the  recovery.     (Id.) 

5.  And  where  it  is  found  and  decided  by 
the  special    term,   that  the  account  in 
question   is  a  long  account   within  the 
meaning  of  $271  of  the  Code  ;   that  no 
difficult  questions  of  law  are  involved, 
and  the   allegations  of  the   answer  be- 
ing insufficient  to  raise  an  issue  of  fraud, 
the  order  of  reference  appealed    from 
should  not  be  disturbed.     (Id. ) 

6.  The  rule  laid   down  in    Wfn't/ater  agt 
Drsfntse   (7  Bof>r.,   678),   authorizing  a 
reference    in  actions  involving  the  ex- 
amination of  a  long   account,  approved 
and  followed — which  is  substantially  : 
That  it  is  sufficient  if  it  appear  that  the 
trial  of  any   one  of  the    issues  will  in- 
volvetheexamination  of  a  long  account, 
although    the  determination     of  some 
other  issue  may  render  it   unnecessary 
t<>  try  the  first  named  issue  at  all ;  that 
whether  tht  whole  of  the    issues  shall 
be  referred,   or   the   taking   of  the  ac- 
oil"t  merely;    and  whether  the  account 
shall  be   taken   before  the  trial  of  the 
other   issues,   or  after,   are  matters  in 
the   discretion   of  the   court  at  special 
term,   to  be  goverm  d  by  the   particu- 
lar circumstances  of  each  case.     (Id.) 
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7.  Also,  if  there  is  any  evidence  laid  be- 
fore the   court  below,   that  the  exami- 
nation of  a  long  account  will  be  requi- 
red, and  that  evidence   is  uncontraaic- 
ted,  or  if  there  is  a  conflict   of   proofs 
created  by  the  counter  affidavits,  then 
the  determination   of  the   court  below 
must  be  held  final  aud  conclusive.    (Id.) 

8.  The  findings  of  fact  by  a  referee  are 
not  the  subject  of  review  in  this  court, 
except   where   the  supreme  court  has 
reversed  a  judgment  upon  questions  of 
fact,  and  so  stated  in  their  order  ;  it  is, 
in    such    case,    upon    appeal    brought 
within  jurisdiction  of  this  court.     (Col- 
veil  agt.  Lawrence,  38  N.  Y.,  71.) 

9.  Where  a  specific  finding  by  a  referee 
is  desired,  it  should   be  required   by  a 
request  to  that  effect;    and,  if  refused, 
remedy  should  be  sought  in  the  supreme 
court;   it  cannot  be  found  in  this  court, 
upon    a    general    exception,   that    the 
referee    has   not   found    upon   various 
matters  claimed  to  be  in  issue.     (Id.) 

10.  Whether,  upon  a  request  to  find  upon 
questions  deemed  material,  and  a  refusal 
by  the  referee  to  find  either  way.  an 
exception    will    lie    which    would   be 
available  in  this  court,  qwere.     (Id.) 

11.  A  referee,  who  has  made  his  decision 
and  submitted  his  report,  becomes  func- 
tus  officio,  and  cannot  again  act  without 
being     set   in    motion   by    the   court.. 
(Trufant  agt.  Merrill,  ante.  531.) 

REFORMATION     OF     CONTRACT. 

1.  An  instrument  cannot  be  reformed  on 
the   ground   of  mistake   by   one  of  the 
parties  to  it.     It  must   be  a  case  of  mu- 
tual mistake   by   both    parties,    where 
there  is  no  question  (if  fraud  involved, 
to   authorize   a  reformation   of  the  al- 
leged mistake.     (Mills  agt.  Lewis,  a.nte, 
418.) 

2.  Thus,  where  the  plaintiff  specially  au- 
thori/fd  his  airent   to  sell  a  colt,  which 
belonged  to  the  plaintiff,  to  the   defen- 
dant,  and   to  take  in    payment  there- 
for, a  mortgage    which   the   defendant 
owned,  provided   the  defendant  would 
guarantee  the  payment,  of  the  mortgage  ; 
and  on  negotiation  between  the  agent 
and  the  defendant,  the  latter  refused  to 
guarantee   the   payment   of  the   mort- 
gage, but  would  guarantee  its  collection 
only,   which    the   agent   consented   to 
take  ;  and  on  drawing  the   assignment 
of  the  mortgage  by  the  scrivener  of  the 
defendant,   instead  of  drawing  it  with 
a   guarantee  of  collection,   he    drew  it 
with  a  guarantee    of  pai/ment,  and  the 
defendant  executed  it  without  reading 


it.  and  it  having  been  delivered  to  the 
plaintiff  without  notice  of  any  mistake 
having  occurred  on  the  part  of  the  de- 
fendant, and  being  such  a  guarantee  as 
he  requred,  he  thereupon  delivered  to 
the  defendant  the  colt : 

3.  Held,  in  an  action  on  the  guarantee 
by  the  plaintiff,  that  this  not  being  a 
case  of  mutual  mistake,  and  the  plain- 
tiff being  free  from  any  imputation  of 
fraud,  and  the  mistake  happening 
through  the  scrivener  of  the  defendant, 
the  result  was  that  there  never  was  a 
meeting  of  the  minds  of  the  parties  as 
to  the  sale  ;  and  it  was  competent  for 
the  defendant  to  return  the  colt  and  re- 
scind the  contract,  which  was  the  only 
relief  to  which  she  was  entitled  :  and 
the  defendant  not  having  done  this, 
judgment  must  be  ordered  for  the  plain- 
tiff for  the  amount  due  upon  the  mort- 
gage and  interest.  (Id.) 

RELEASE. 

1.  The  law  implies  the  release  and  dis- 
charge of  a  right  of  action  when,  the 
creditor    voluntarily    delivers    to    his 
debtor  the  bond,  note  or  other  evidence 
of    his    claim.     (Beach    agt.    Undress, 
51  Barb.,  570.) 

2.  After  the  money  due  npon  a  bond  or 
undertaking    has    been     paid    by     the 
obligors,  and  receipted   in  full    on  the 
back  of  the  bond  by  one  of  the  obligees, 
and  the  bond  delivered  up  to  the  obli- 
gors for  the  purpose  of  being  canceled, 
no  action  is   maintainable   thereon,  in 
the  absence  of  any  allegation  of  fraud, 
or  mistake.     (Id.) 

3.  Even  if  the  payment  made  does  not 
fulfill,  completely,  the  measure  of  the 
obligation,  it  is  perfectly  competent  for' 
the  obligees  to  waive  the  right  to   fur- 
ther performance,  and  surrender-  it  to 
be  canceled.     And  it  having  thus,    by 
the  voluntary   act  of  the   obligees,  be- 
come defunct  as  a  subsisting  obligation, 
no  subsequent  occurrences  can  revive 
it  in  their  favor,  without  the  assent  of 
the  obligors.     Hence,  an  action  cannot 
be  maintained  thereon,  even  assuming 
that  the  obligees  might  have  retained  the 
undertaking,   for  further  indemnity  or 
security,  had  they  so  elected.     (Jd.) 

4.  Where  a  bond  is  delivered  np.  by  one 
of  two  joint    obligees,  to  be   canceled, 
the  assent  of  his  co-obligee  will  be  pre- 
sumed,  if  he  makes  no   objection   and 
takes  no  steps  in  a  contrary  direction  till 
after  the   lapse  of  several  years.     Be- 
sides, the  act  of  his  joint  obligee  is  bind- 
ing npon  him,  and  his  assent  need  not 
be  shown.     v-W.J. 


NEW  YORK  PRACTICE  REPORTS. 


617 


Digest. 


5.  A  release   by    the  judgment   creditor, 
from  the   operation  of  a  judgment,   of 
lands  in   which    it  is  thought   thejndg- 
pient  debtor  may  have  some  contingent 
interest,  and  to  relieve  the  premises  from 
the  possible    cloud  arising  therefrom, 
does  not  exonerate   the   surety  of  such 
judgment  debtor,   where  it   is  shown, 
that  the  judgment  debtor  has,  in  fact,  no 
interest  whatever  in  the   lands   so  re- 
leased, and  that  the  judgment  was  in 
consequence  no  lien  upon  such  lands. 
(Blydenburgh  agt.  Hinyham,  38  JV.  Y 
371.) 

6.  The  relation  of  the  judgment  creditor 
to  the  property   released   must   possess 
more  than  a  suppositions  or  immagina- 
rv  value  and  advantage,  in  order  that 
the  release  shall  discharge  the   surety 
from  liability.     (Id.) 

SAILORS  SNUG  HARBOR. 

1.  Where  the  trustees  of  a  charitable  as- 
ylum are   authorized   to  direct  the  ad- 
ministration  of  the  trust,   and  clothed 
with  power  to  make  necessary  rules  for 
its  government,    the  action  of  the  trus- 
tees or  executive  committee  in  investi- 
gating a  charge,  against  an  inmate,  of  a 
violation  of  the   rulos   made    by  them, 
and  in  expel  ling  him  therefor,  is  subject 
to  review  by  the  supreme  court.     (Peo 
pie  ex  rel.   Jt'wman,  agt.   Sailors  <S';i«« 
Harbor,    5  Abb.,  A'.  ti.,  119.) 

2.  Regulations  of  an  asylum  for  aged  sea- 
men, which  forbid  inmates  to  leave  the 
premises  without  permission  from  the 
governor  or   an   assistant,   and   enjoin 
quiet  demeanor  at  the  table,  on  pain 
of    expulsion,    are   reasonable   regula- 
tions, and  an  expulsion  for  a  breach  of 
them  is  lawful.     (Id.) 

3.  In  the  absence  of  any  provision  of  the 
charter  or  by-laws  on  tin:  point,  the  court 
will  not   de'em   the  guvenor  of  an  asy- 
lum vested  with  the  power  to  expel  an 
inmate   without   the   authority   of  the 
trustees,  or  at   least  of  the   executive 
committee.       (Id.) 

4.  The  accused  inmate  should  have  notice 
of  the   examination   of  the   charges  a- 
gainst  him,  and  an  opportunity  of  being 
heard.     (Id.) 

SALE. 

1.  A  contingent  remainder  is  not  subject 
to  levy  and  sale  on  execution.  The  stat- 
ute is'uot  broad  enough  to  include  fu 
ture  estates  in  expectancy  among  those 
estates  or  interests,  m  laud  which  may 


be  sold   on   execution.     (Jackson  agt' 
Middleton,  &  Iiarb.,9.) 

2.  Compliance,  by  the  commissioners  of 
the  land  office,  with   the  provisions  of 
section  sixty-five,  in  relation  to  giving 
occupants    of  lands,  directed  to  be  re- 
sold for  non-payment  of  dues  thereon, 
notice  to  remove,  is  not  made  a  condi- 
tion precedent  to  the  power  of  sale,  and 
the  validity  of  the  Hale  is,  therefore,  not 
dependent  upon  a  compliance  with  these 
conditions.     (Caiidee  agl.  Haywood,  37 
N.  Y., 653.)    (Allen,  agt.  Cummiuvonen 
of  tlu.  Land  Office,  38  .Y.  Y.,  312.) 

3.  It  seems,  that  these  provisions  are  not 
made  in  the  interest  of  occupants  of 
such  lands,   but  to  afford  to  the  com- 
missioners a  means  for  I  heir  speedy  re- 

-  moval  therefrom.     (Id.) 

4.  Section  twenty-.three,  Revised  Statutes 
which  provides  that,  within  forty-eight 
hours  after  a  sale,  the  purchaser  shall 
pay  the  lirst  payment,  &c.,  is  not  ap- 
plicable to  the  case  of  a  resale  of  lands 
for  neglect  to  keep  up  payments,  but 
only  to  a  case  ot  the   h'rst  or  original 
sale  by  the  st;ite.     Hence,  the  objection 
that  such  resale  was  void,  where  the 
first  payment    was    not  made   within 
forty-eight  hours,  was  not  well  taken. 
(Id.} 

5.  Even  if  the  section  were  applicable  to 
the  case  of  a  resale,  or — what  is  the 
same — in  case  of  neglect  to  comply  with 
the  provision  upon  an  original  sale,  it 
is  a  privilege  which  the  wlate  may  en- 
force or  waive  in  its  pleasure,  and  hav- 
ing waived  it,  and  accepted  the  pay- 
ment subsequently,  the  sale  is  valid. 
(Id.) 


SALE  AND  DELIVERY. 

1,  The  general  rule  as  to  the  time  of  tie 
deliver  if   of  good*  s»/d    is.   that   where 
goods  are  to  lie  delivered,  and  no   time 
isjspecitied  in  the  contract,  it  is  a  pre- 
sumption of  law  that  the  parties  inten- 
ded and  agreed  that  they  should  be  de- 
livered in    a  reasonable  time.     What  is 
a  reasonable  time  is  a  quesiion  of  law. 
(JvAts  agt.  Fuitler.  ante,  104.) 

2.  Where  cotton  was  eold    by  bill  on  the 
21st  of  the  month,  to    be    received    by 
the  purchasers  f'nfn  the  wharf,  without 
specifying  any  time   of  delivery,  htld, 
that  a'delay  o'f  four  days  in  tendering  a 
delivery  WHS   unreasonable,   and   that 
the  refusal  or  neglect   of  ihe  sellers  to 
deliver  on  the  demand  of  the  purchasers 
on  the  iilst  and  •JvMul  relieved  the  latter 
from  all  responsibility.     (Id.) 
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SANITARY  DISTRICT. 

1.  In  the   village   of   Jamaica,    Qneeus 
county.  N.  Y.,  a  village  ordinance  was 
passed  in  July   18t>8,  entitled  an  "  Or- 
dinance in  relation  to  manure  and  other 
offensive   substances."     The   first  sec- 
tion of  which    reads   as   follows  :   •'  It 
shall  not  be  lawful  for  any  person,  per- 
Bons   or  corporations,    to   unload,   dis- 
charge or  put  upon,  or  along  the   line 
of  any  railroad,  street  or  highway,  or 
public  place  within   the  boundaries  of 
this  village,  any  manure,  offal  or  other 
offensive  substances,  from  the  first  day 
of  June  to  the  first  day  of  October,  in 
each  and  every  year,  under  the  penalty 
of  $50  for  each"  and  every  offense.     Nor 
shall  cars  or  flats  loadeil  with  these  or 
similar  offensive  substances,  be  allow- 
ed to  remain  or  stand  on  or  along  auy 
railroad,  streec  or  highway,  in  this  vil- 
lage, under  a  like   penalty  of  $50  for 
each  and  every  offense :" 

2.  On  appeal  from  a  judgment  rendered 
by  a  police  justice  of  the  village  of  Ja- 
maica, against  the  defendants  for  the 
penalty  of  $50,  incurred  under  the  last 
clause  of  section  one  of  the  ordinance 
above  mentioned : 

Held,  1st.  That  the  answer  of  the  defen- 
dants having  expressly  denied  that  they 
were  a  corporation,  it  was  a  failure 
of  proof  on*  the  part  of  the  plaintiffs 
in  not  proving  the  incorporation  of  the 
defendants.  (  Village  of  Jamaica  agt. 
Lung  Island  Railroad  Co.,  ante.  379.) 

3.  2nd.  That  the  act  of  the  legislature' 
in  186ti,  creating  the  metropolitan  san' 
itary  district  and  board  of  health  there" 
in,  which  includes  the  towns  of  Jamai- 
ca,  Flushing   and    Newtown,   in   the 
county  of  Queens,  entirely   supersedes 
the  ordinance  of  the  village  of  Jamai- 
ca, aforesaid,  on  this   subject ;  and  not 

•  only  supersedes  it,  but  absolutely  pro- 
hiliit*  any  action  by  the  village  uuder 
the  ordinance.  (Id.) 

4.  And  3d.  That  that  part  of  the  village 
ordinance  under   which    this  action  is 
brought  (if  operative),    is  so    broad  in 
its  language,    as  to  interfere  with  the 
rights  and  privileges  conferred    upon 
railroad    corporations  by    the   general 
laws  of  the  state,  and  is  therefore  void. 


(Id.) 


SERVICE. 


1.  Motion  papers  to  set  aside  a  judg- 
ment of  divorc"  grained  by  default, 
and  for  leave  to  the  defendant  to  come 
in  and  defend,  aro  properly  served  on 
the  attorneys  for  the  plaintiff'  in  the 


judgment,  although  made  nearly  two 
years  after  the  entry  of  judgment,  and 
after  the  attorneys  for  the  plaintiff  had 
settled  with  their  client,  and  they 
themselves  had  dissolved  partnership. 
(Miller  agt.  Miller,  ante,  1.) 

SET-OFF. 


1.  Action  by  R.  against  C..  for  damages 
for  a  tort ;    at  the  same  time  action  by 
C.    against  R.    for   rent.      Referee   re- 
ports on  the  same  day  in  favor  of  each 
plaintiff   respectively.      On    this    day, 
also,   without    fraud   or    collusion,    C. 
assigns  his  claim  to  one  T.  for  a  valua- 
able  consideration,  and.  on  application, 
judgment  is  entered  in  T's  name.     Sub- 
sequently,   R.    perfects    his   judgment 
against   C..   on    which   executions  are 
issued,  and  returned  unsatisfied  : 

2.  This  action  \vas  brought  by  R.  to  com- 
pel a  set-off  of  the  judgment  obtained 
against  him  by   C.,  toward   the   judg- 
ment obtained  by  him  against  C : 

3.  Held,  that  R.  had  no  risdit  to  such  set- 
off  at  the  time  of  the  assignment  of  the 
claim  against  him,  and  that  he  acquired 
no  snch  riirht  subsequently;     (Huberts 
agt.  Carter, ^38  N.  Y.,  J07) 

SHERIFF. 


1.  Under  section  243  of  the  Code  of  Pro- 
cedure, which  provides  that  the  sheriff 
shell  be  entitled  to  poundage  upon  the 
amount  paid  on  the  ••  settlement  "  of  an 
attachment  suit,    the  sheriff  is  entitled 
to  poundage  where  an   arrangement  is 
made  by  which  the  defendants  agree  to 
pay  certain  drafts  if  the  suit  shall  be 
dicontinned,  and  this  is  done,  and  the 
money  paid.     (Pritchard  agt  Hank,  of 
California,  51  Barb.,  184  ) 

2.  It  is  only  illegal  acts,  done  by  color 
of  office,  that  are  declared  void  bv  sec- 
tion 59  (•?  R.  S.,  286.;    A  covenant  by 
the   receiptor   to   return   the   property 
levied  on  by  a  sheriff,  and  left,  in  re- 
ceiptor's  care,  at  his  request,  or  to  pay; 
the  debt,  is  not  void,  and   will  be  en- 
forced.    Hence,  a  morion  for  nonsuit, 
upon  the  ground,  that  such  covenant  is 
void,    was  properly   denied.      (Cornell 
agt.  Dai-i'i,  3,S  ,V.  'Y.,  :JJ3.) 

3.  In  an  action  to  recover  upon  a  cov- 
enant  by  the   receiptor.  to  deliver  the 
property  receipted  for.  or  pay  the  judg- 
ment debt,  which  the  execution,  under 
which  the  lew  was  made,  was  intended 
to  satisfy,  it  is  not  competent  for  the 
defendant  (receiptor)  to  show,  that  the 
property   in  question   did   not,  in  fact, 
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belong  to  the  execution  debtor,  and 
that  this  fact  was  made  known  to  the 
sheriff  at  the  time  :  nor  in  the  inadmisai- 
bility  of  such  testimony  cured  by  an 
offer  to  show,  in  c  inflection  therewith, 
that,  at  the  time,  the  execution  debtor 
had  no  property  whatever  upon  which 
the  sheriff'  could  levy,  such  testimony, 
being  likewise  inadmissible.  (Id.) 

4.  A  party,  giving  a  receipt  for  property 
seized  by  an  officer,  upon  an  execution 
or    an   attachment    is    estopped   from 
Befting  np  airainst  the  officer,  that  the 
property  was  his  own.  or  that  of  any 
person,    other   than   the   execution   or 
attachment  debtor      (Id.) 

5.  Neither,  in  such  action,  is  it  competed 
for  the  defendant  to  show,  as  bearing 
upon  the  measure  of  his  liability,  that 
the   property    was    worth  a  sum   less 
than  the  debt,  which,  in  default  of  re- 
turning the   property,  he   covenanted 
to  pay.     Such  evidence  was  properly 
excluded.     (Id.) 

6.  The    liability  of  a  receiptor  to   the 
sheriff  is  as  b'road  as  his  covenant,  and 
is  absolute,  and  dischargeable  only  by 
act  of  God,  or  the  public  enemy.     '(Id.) 

SPECIFIC  PERFORMANCE. 

1.  Where  the  plaintiff,  being  the  owner 
of  land,  gave  the  same,  by  parol.  to  the 
defendants,  and  the  use  thereof,  so  long 
as  they,  or  either  of  them,  should  live, 
and  the  defendants  went  into  possession 
of  the  land,  and  occupied  it,  made  im 
provements  and  paid  a  portion  of  the 
taxes  thereon ;  Held,  that  this  was  a 
gift  so  far  executed  as  to  entitle  the  do- 
nees to  a  specific  performance  of  it  by 
the  donor.     ( Freeman  agt.  Freeman,  51 
Barb.,W6.) 

2.  Held,  also,  that  the  acceptance  of  the 
land  by    the   defendants   as  a  gift,  and 
their  occupancy  of  it  and  their  improve- 
ments upon  it,  pursuant  to  the  gift,  with 
the  approbation  of  the  donor,  rendered 
the  gift  irrevocable  ;  it  being  executed 
I iy  the  parties,  except  that  no  deed  was 
delivered.     (Id. 

3.  Held,  farther,  that  the  gift  partook  of 
the  nature  of  a  contract,  and    became 
binding  upon  the  donor  as  a  contract, 
by  a  good  and  valuable   consideration 
moving   from    the     donees;    by    Uieir 
changing  their  place  of  residence,  and 
spending  several  years  upon  the  land 
when  it  yielded  but  very  little  ;  and  by 
their   making  valuable'  improvements 
on  the  land,  and  paying  taxes  thereon. 
(Id.) 

4.  That  the  donees  were,  in  equity,  enti- 


tled to  a  life  estate  in  the  premises,  and 
that  it  would  hi-  against  conscience  to 
allow  the  donor  to  revoke  the  gift  ;  and 
that  it  should  be  specifically  enforced, 
by  a  decree  directing  the  execution  of 
a  deed  by  the  donor,  conveying  the 
premises  to  the  donees,  to  have  and  to 
hold  the  same  so  long  as  tltey  or  either 
of  them  should  live.  (Id.) 

5.  "When  a  court  of  equity  sustains  a  bill, 
filed  to  compel  the  specific  performance 
of   a  contract  for   the  conveyance  of 
lands,  and  decrees  such  conveyance,  it 
is   within  the   proper  exercise   of    its 
jurisdiction,  and  according  to  its  settled 
modern  prictice.  to  give  full  and  com- 
plete relief,  by  awarding  to  the  plain- 
tiff, not  only  the  conveyance  to  which 
he   is   entitled,  but  also   the  damages 
which  the  defendant  has  caused  by  his 
refusal  and  delay  in  the  performance 
of  hib  contract,  and  these  may  be  ascer- 
tained by  the  court  in  any  mode  which 
its  discretion  approves.     (  Wurrall  agt. 
Munn,38JY.  Y.,  137.) 

6.  The  general  rule,  that  the  vendor  will 
be  regarded  as  trustee  of  the  land  for 
the  benefit  of  the  purchaser,  and  liable 
to  account  to  him   for  the   rents   and 
profits,  or,  if  himself  in  actual  occupa- 
tion of  the  premises,  charged  with  the 
value  of  the  use,  is  not  inflexible;  and 
a  court  of  equity  will  regard  the  special 
circumstances   of  the   case,    wherever 
there  are  any  peculiarities  which  ren- 
der the  rigid  application  of  any  general 
rule  unsatisfactory.    (Id.) 

7.  The    material    circumstances    of    the 
present  case  are,  that  P.  contracted  U> 
convey  to  the  plaintiff'  certain  lands, 
but    conveyed    them    instead    to    the 
defendant  M.,  who  had   knowledge  of 
the  prior  agreement.     The  plaintiff',  in 
18-1-1,  tiled  his  bill  in  chancery  to  com- 
pel a  specific  performance  of  the  agree- 
ment,  and  a  decree   was   entered,  re- 
quiring  P.   to  convey  to  the  plaintiff, 
and  the  plainitff  to  pay  the  purchase 
price  to  P.,  with  interest  from  the  date 
of  the  agreement ;   and  further  direct 
ing  reference  to  a  master  in  chancery 
to  ascertain   the   amount   of   damages 
sustained    by   plaintiff'   by    reason   of 
having   been  kept   out  of   possession, 
and  by  reason  of  waste  committed  by 
the  defendant  M      The  purchase-money 
was  paid  bv  plaintiff.   Hi-cording  to  the 
decree,  and  P.  executed  and  tendered 
a   conveyance    •>!'    the    premises,   _but 
defesidaiit  M.  continued  in  possession 
pending  sundry   appeals,     until    1859 
These  appeals  "related  to  the  qnestior 
of    damages    as   found    and   assessed 
first,  by  the  muster,  and.  subsequently 
by  a  referee  appointed  by  the  tu 
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court.  It  was  also  a  part  of  the  case, 
appearing  in  evidence,  that  the  lands 
were  of  little  value  for  agricultural 
purposes,  and  were  purchased  by  the 
plaintiff  with  a  view  to  their  value  for 
the  manufacture  of  brick.  Out  of  this 
state  of  facts,  the  court  find  the  follow- 
ing questions  to  issue  : — 1.  The  rule  of 
damages  for  the  delay.  2.  The  liability 
of  the  vendor  or  occupant,  for  deterio- 
ration, arsing  from  willlul  wase  com 
mitted  by  himself.  3  The  time  to 
which  damages  shall  be  allowed  4. 
Whether  interest  shall  be  charged  on 
the  damages  as  they  arise,  until  final 
judgment.  (Id.) 

8.  Upon  these  points  it  is  Held, — 1.  That 
the  general  rule,  which  allows  to  the 
vendor  the  interest  on  the  purchase- 
money,  and,  to  the  purchaser,  the  rents 
and  profits, — failing  here  to  apply  as  an 
equitable  remedy,  because  of  the  pecu- 
liar circumstances  of  the  case,  the 
equitable  indemnification  of  the  plain- 
tiff, for  being  kept  out  of  possession,  is 
found  in  allowing  to  him  as  damages, 
an  anual  sum  equal  to  the  interest 
on  the  purchase-money  paid  by  him. 
2.  He  should  be  allowed  the  damages 
sustained  by  the  deterioration  from 
waste,  committed  by  the  defendant.  3. 
These  amounts  should  be  allowed  down 
to  the  time  that,  plaintiff  was  let  into 
possession.  4.  Upon  the  damages 
caused  by  being  keptoit  of  possession, 
interest  should  be  computed  on  each 
annual  amount,  from  the  end  of  each 
year,  down  to  the  time  of  the  assess- 
ment or  report ;  and,  upon  the  damages 
caused  by  waste,  only  from  the  time 
when  plaintiff  was  let  into  possession, 
to  the  time  of  the  assessment  or  report 
of  the  referee.  (Id.) 


STAMPS. 

1.  Under  section  158  of  the  Stamp  Act  of 
June  30.  1^64,  the   omission  to  affix  a 
proper  s'amp  does  not  avoid  an  instru- 
ment unless  such  omission  was  with  in- 
tent to  evade  the  provisions  of  the  act. 
(New  Haven  and  Northampton  Co.  agt. 
Qmtitard.  ante,  29.) 

2.  Therefore   one  who  seeks  to  exclude 
from  being  given  in  evidejice  an  instru- 
ment by  reason  of  its  invalidity  in  not 
being  properly  stamped  must  show  affi- 
rmatively that  the  omission  was  with 
the  intent  to  evade  the  provisions  of 
the  act.     (Id.) 

3.  But,  if  the  burden  of  proving  the  ab- 
sence ol  such  intent  was  on  the  party 
offering  the  instrument,  still,  if  it  be  re- 
ceived by  the  court  uuder  the  general 


objection  that  the  want  of  a  proper 
stamp  renders  it  invalid,  a  judgment 
will  not  be  reversed  by  reason  of  euch 
reception.  (Id.) 

4.  As  the  defect  arising  from  the  want 
of  a  proper  stamp  could  have  been 
remedied  by  evidence  as  to  the  intent 
of  the  omission,  the  objection,  to  be 
tenable  (in  case  of  .reception),  must  be 
placed  on  the  ground  of  the  absence 
of  such  evidence.  (Id.) 

• 
STATUTE  OP   FRAUDS. 


1.  In  1^63,  the  legislature   (Sess.  L.  1?63, 
Ch.  464,  §  2)  amended   the   statute  of 
frauds,  so  that  that  section  reads  as  fol- 
lows:   ''In  the  following  case*,  every 
agreement   shall    be  void  unless   such 
agreement  or  some  note  or  memoran- 
dum thereof  be  in  writing,    and   sub- 
scribed   by  the   party    to   be   charged 
therewith ": 

2.  1.  Every  agreement  that  by  its  terms 
is  not  to  be  performed  within  one  year 
from    the   making    thereof.     2.   Every 
special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  per- 
son.    3.  Every  agreement,  promise  or 
undertaking,  made  upon  consideration 
of  marriage,  except  a  mutual  promise 
to  marry : 

3.  The  former  statute  of  which  the  above 
is  an  amendment,  had  the  words,  '-ex- 
pressing  the  consideration."  after  the 
words,    memorandum   thereof,  in   said 
second  section.     Held,  that  the  legisla- 
ture thns  changed  the  statute,  with  the 
express  intention  that  the  requirement, 
that   the   consideration   le   e.cp reused  in 
every  agreement  should  thereafter  no 
longer   be  insisted  on  in  any  manlier. 
(Sfteyers  agt.  Lambert.autf,  315.) 

4.  TTieWalso.  that  in  the  face  of  this  legis- 
lative intent  sufficiently  expressed,  the 
judicial   interpretation  of  the   law,    as 
applied   in  some   cases  to   the  law  of 
1813.   in  conformity  with  the    Ensrlish 
doctrine   must    cease,    as    inconsistent 
therewith  and  totally  repugnant  there- 
to.    (Id.) 

5.  Consequently,    an    agreement   as   fol 
lows:     "  J.  S.   Esqr.     The  house    you 
have   rented  to  A.  B.  M..    I  airree  to 
hold    myself  responsible   for  the   pay- 
ment  of    the    monthly    rent — say    400 
per  month.     Yours  respectfully,  E.  L." 
Held   valid,  although  if  might   not  lie 
considered   binding  as  an   original  un- 
dertaking.    (Id.) 

6.  D.  wanting  work,  applied  to  S.  to  fur- 
nish employment;  whereupon  it  was 
agreed  between  them  that  D.  should 


NEW  YORK  PRACTICE  REPORTS. 


621 


Digest. 


cut  timber  from  his  own  land,  and  make 
it  into  railroad  ties  for  S.  and  deliver 
the  ties  at  twelve  cents  apiece  ;  that  S. 
should  furnish  money  as  the  work  pro- 
pressed,  and  the  ties  were  to  he  his 
property  from  the  time  the  trees  were 
cut  from  the  stump.  Under  this  contract 
the  timber  for  the  ties  was  all  cut,  and 
hauled  upon  the  land  of  a  third  person, 
and  was  there  verbally  turned  out  to  S. 
as  his  property,  before  being  levied  on 
as  the  property  of  D.  Held,  that  the 
contract  was  not  within  the  statute  of 
frauds,  but  belonged  to  that  other  class 
of  contracts  where  the  vendor  agrees 
to  furnish  materials  and  manufacture 
for,  and  deliver  to,  the  vendee,  certain 
goods  at  a  future  day.  That  in  this 
case  the  labor  was  manifestly  to  be  done 
for  S.  upon  his  employment,  and  the 
referee,  therefore,  rightfully  held  that 
the  timber  became  the  property  of  S. 
as  soon  as  k  wao  severed  from  the 
stump.  (Stephens  agt.  Sante,  51  Barb., 
532.) 

7.  The  true  criterion,  in  all  such  cases,  is 
•whether  the  work  and  labor,  required 
in  ordei  to  prepare  the  subject  matter 
of  the   contract   for   delivery,   is  to  be 
done  for  the  vendor  himself,  or  for  the 
vendee.     It'  for  the  latter,   it  is  simply 
a  case   of  hireing,  and  not  within  the 
statute  of  frauds.     (Id.) 

8.  Although  hop   roots,  when  rooted  in 
the  ground,  are  a  part  of  the  real  estate 
of  the  proprietor  of  the  soil,  and  will 
pass  to  the  purchaser,  bv  a  conveyance 
of  the  land,  and  to  the  heir,  by  inheri- 
tance; yet  where  the  plaintiff's  agreed 
by  paro'l  to  deliver  to  the  defendant  a 
quantity  of  hop  roots,  at  a  future  lime, 
at  a  specified  price  per  bushel ;  Held, 
that  this  was  not  an  agreement  to  sell, 
or  purchase,  an  interest  in  real  estate, 
but  was  an  executory  comract  bv  the 
plaintiffs  to  purchase  for,  or  to  sell  and 
deliver  to,  the  defendant  an  article  of 
merchandise,  which,  when  delivered, 
would  he  personal   property,  and  was, 
therefore,    not   within   the   statute   of 
frauds  requiring  such  agreement  to  be 
in    writing.      (  Webster  agt.   Ziellu,   52 
Barb..  462.) 

9.  The  statute  of  frauds  does  not  require 
the  note  or  memorandum  therein  speci- 
fied to  be  made  and  subscribed  by  the 
p;irty  to  be  charged,  at  the  time  of  mak- 
ing the  agreement.     It   may  be  made 
at  any  time  afterwards,  and  before  the 
time  for  its  conciimmation.     (Id.) 

10.  A  subsequent  written  recognition  of 
a  contract  void  by  the  statute  of  frauds, 
is  not  only  a  ratification  of  if.  but  is  a 
sufficient  note  or  memorandum  of  the 
contract,  within  the  statute.     (Id.) 


11.  The  defendant  applied  to  the  plaintiffs, 
to  know  for  what  price  they  would  oe- 
liver  JOO  bushels  of  hop  roots,  at  a  rail- 
road depot,  and  the  latter  agreed  to  buy 
them  for  the  defendant  at  $0  per  bushel; 
telling  them,  at  the  same  time,  that  they 
should    have    to    pick    up    the    roots 
from  different  persons  ;  Held,  that  this 
amounted  to  a  contract  for  work  and 
labor  to  be  done  and  performed,  and 
materials  found,  and  money  paid,  laid 
out  and  expended  ;    being  an  employ- 
ment of  the  plaintiffs  to  take  the  job 
and  incur  the  expense  of  purchasing 
the  roots  for  the  defendant,  with  a  fixed 
compensation  ;  and  that  the  statute  of 
frauds  had  no  application  to  the  case. 
(Id.) 

12.  Payment  of  a  part  of  the  purchase 
money,  on  a  contract  for  the  sale  of 
personal   property    exceeding    $50    in 
value,  need  not  be  made  at  the  time  of 
making  the  original   contract.     If  the 
payment  be  subsequently  made  by  the 
one  party  and  accepted  by  the  other,  as 
the  consummation  of  th'e  prior  agree- 
ment,  it  brings  the   case   within   the 

'spirit  and  intent  of  the  statute  of  frauds, 
and  will  he  considered  paving  a  part 
of  the  purchase  money  at  the  time. 
(Id.) 

13.  Parties  who   have  made  a  contract 
which   is   void   under   the   statute   of 
frauds  may   afterwards   meet   and   by 
such  an  act  as  the  statute  requires,  val- 
idate and  make  effectual  that  which, 
before,  was  a  void  or  imperfect  con- 
tract.     And   when   the   minds   of  the 
parties  meet  and  concur  in  con  sum  mat- 
ing  the  previous   void  agreement   by 
paying  and  receiving  the  money,  that 
is  to  be  deemed  the  time  of  making  the 
agreement,  within  the  requirement  of 
the  statute.     (Id-) 

14.  The  decision  to  the  contrary  in  Blxtell 
agt.   Balrom,    (  40  Barb.,  98,)  is  over- 
ruled.    (Id.) 

15.  An  agreement  between  a  parent  and 
a  third  person,  for  the  future  perform 
ances  of  service   for   the   latter  by  a 
minor  child  of  the   former,    during  a 
period  of  several  years,  is  void  by  the 
statute   of  frauds,   if  not    in   writing. 
Janet  agt.  Hay,  52  Barb.,  501.) 

16  But  if  any  services  are  rendered  under 
such  a  contract,  a  recovery  may  be 
had,  for  the  same,  upon  a  quantum 
meruit,  in  the  absence  of  any  new 
agreement  between  the  parties,  bind- 
ing upon  them,  relative  to  the  services 
of  the  minor.  (Id.) 

17.  And  if  the  original  agreement  is  sub- 
sequently terminated  by  mutual  con- 
sent, aiic  a  new  agreement  made,  by 
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which  all  claims  of  the  father,  for  the 
services  of  his  son,  under  the  former, 
are  merged  in  the  new  agreement,  a 
recovery  may  be  had  for  the  amount 
stipulated  to  "be  paid  by  the  new  agree- 
ment. (Id.) 

18.  Thus,  where,  after  the  making  of  a 
parol  contract  between  the  parties,  for 
the   future   services  of  the   plaintiff's 
minor  son  for  the  defendant,  and  the 
performance  of  services  thereunder,  it 
was  agreed  between  the  parties  that  if 
the  minor  would  enlist  as  a  soldier,  in 
the  United  States  service,  he  should  be 
discharged  from  further  service  under 
the  original  agreement,  and   that   the 
defendant  would  pay  the  plaintiff  $80 
(  the  sum  before  agreed  to  be  paid)  the 
game  as  if  the  son  had  continued   to 
laber  for  the   defendant   for  the   full 
term  ;  and  the  son  thereupon  enlisted  ; 
Held,   that  the    new    agreement   was 
founded  on  a  good  consideration,  and 
wa.-i  valid  and  binding  on  the  parties; 
and  it  having  been  performed,  on  the 
part  of  the  plaintiff  and  his  son,  a  re 
covery  could  be  had,   upon  it.  of  the 
$80.     (Id.) 

19.  Where  the  defense  of  a  suit  brought 
against  A.  upon  a  promissory  note,  is 
of  no  benefit  to  B.,  he  not  being  liable 
therein,  a  request  from  B.  to  A.  to  go 
on  and  defend  the  suit,  if  it  can  be  con- 
sidered a  contract,   is  an  independent 
promise  on  the  part  of  B.  to  answer  for 
the  debt  of  another,   which  he  is  not 
otherwise  liable  to  pay ;  and  if  not  in 
writing,  is  void,  within  the  statute  of 
frauds.     (  WelU  agt.  Mann,  '52  Barb., 
263.) 

20.  To  determine  whether  a  contract  is 
within  the  second  clause  of  section  two 
of  the  statute  of  frauds,  it  must  be  as- 
certained whether  the  party  sought  to 
be  charged  entered  into  an  independent 
obligation  of  his  own,  or  whether  the 
responsibility    assumed    by   him    was 
contingent    upon   the   act   of   another. 
.If  the  former,  the  case  is  outside  of  the 

statute,  if  the  latter  it  is  within  it. 
(Brown  agt,  Weber,  38  JV.  Y.,  187.) 

21.  Hence,  where  W.  contracted  with  H. 
to  build  a  mill,  and  H.,  after  erecting 
the  frame,  contracted  with  B.  to  com- 
plete the  Kame,  and  B.,  expressing  fears 
to  W.  of  the  responsibility  of  H.,  was 
lold  by  W.  that  he  would  see  that  he 
got  hie   pay,  if   he  finished    the  mill 
according  to  contract ;  it  was  held,  that 
the    promise  of   VV.   was    within   the 
Btatute  of  frauds,  being  contingent  upon 
the  non-fulfillment  of  the   agreement 
made  with  B.  by  H.     (Id.) 

22.  The  receipt  or  non-receipt  of  a  con- 
sideration by  the  party  promising,  doe 


not,  in  every  case,  determine  whether 
it  is  within  the  statute  of  frauds  or  not. 
(Id.) 

23.  Where  property  has  been  sold  and 
delivered,   and  a  part  thereof  used  or 
appropriated  by  the  vendee,  a  subse- 
quent agreement  between  the  parties, 
whereby  .the  vendor  agrees  to  "  buy 
back"  the  property,  is  not  simply  a  re- 
cission  of  the  original  contract,"  but  a 
new  contract  or  resale,  and  must  be  in 
writing,  or  accompanied  by  a  delivery, 
to    take    it   out  from    the    statute    of 
frauds.     (Blanchard  agt.  Trim.  38  N. 
Y.,  225.) 

24.  Where  the  title  of  the  vendee  has 
not  been    perfected  for    any    reason, 
where   there   has   not  been  a  perfect 
delivery,  where  fraud  has  occurred,  or 
where  the   contract,    in    any    respect 
remains  executory,  the  idea  of  a  recis- 
sion  is  appropriate.     (Id.) 

25.  The  terms  of  a  written  contract,  for 
the  sale  of  goods,  may  be  varied    by 

Earol,  the  original  sale  furnishing  snf- 
cient  consideration  for  the  modifica- 
tion.    (Id.) 

26.  The  case  of  Salte  agt.  Fuld  (  5  D.  d> 
E.  214,)  seems  to  be  so  far  exceptional 
as  not  to  be  an  authority  outweighing 
the  general  tenor  of  decisions.     (Id.) 

27.  A  party  may  renounce   a  constitu- 
tional provision  made  for  his  benefit, 
and,  when  the  law  which  provides  for 
a  transfer  of  property  does  not  require 
the  consent  to  be  in  writing,  it  may  be 
manifested  by  parol  acts  and  declara- 
tions, so  as  to  effect  a  transfer  of  the 
title  to  real  estate,  notwithstanding  the 
statute  of  frauds.  (Basaen  agf .  Brennan, 
6  Hill,  47 ;  JUmbury  agt.  Conner,  3  Corns. 
511,)     (Sherman  agt.  McKeon,   38  N. 
Y.,  266.) 

28.  Where    the.  plaintiff  and  defendant 
made  a  verbal   agreement  for  the  sale 
of  cattle,  at  a  price  exceeding  fifty  dol- 
lars,  without  any   actual    delivery  or 
payment  of  any  part  of  the  price,  but 
the  next  day  the  plaintiff  called  on  the 
defendant  for  a  payment  to  •'  bind  the 
bargain  so  that  there  will  be  no  chance 
to  back  out, ''  and  for  that  purpose  the 
defendant  makes  a  payment  of  part  of 
the  price,  the  contract  is  valid  and  bind- 
ing within  the  statute  of  frauds  of  this 
state.     (Bissell  agt.  Balcom,  39  Jf.  Y., 
275.) 

29.  The  requirement  that  the  buyer  shall, 
at  the  time,  pay   some  part  of  the  pur- 
chase money,  in  our  statute,  is  satisfied. 
(Id.) 

30.  In  such  case,  the  sale  will  be  beemed 
made  when  the  money  was  paid  ;  for 
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then  the  niin.ls  of  the  parties  meet  in 
the  fact  of  sale,  and  a  mutual  intent  is 
expressed  to  make  it  then  valid  and 
binding,  according  to  the  tenor  of  the 
previous  oral  treaty.  (Id.) 

31.  Where  a  present  absolute  sale  of  cat 
tie  is  verbally  made  without  actual  de- 
livery of  the  cuttle  to  the  buyer,  but  the 
seller  agrees  that  the  cattle  may  remain 
on  his  land,  and  be  taken    from  time  to 
time  by  the  buyer,  as  he  wants  them  to 
bntchei,  and  th'e  buyer  gives  directions 
to  the  seller  to  remove  the  cattle  to  an- 
other Held  for  pasture,  and  lie  does  so, 
and  afterwards  the  buyer  directs  another 
removal,  which  is  also   complied  with 
by  the  seller, — Quere — 

1.  Is  not  this  a  sufficient  delivery  and 
acceptance  of  the  cattle  to  satisfy  the 
requirement  of  the  statute  of  frauds? 

2.  Is   not   the    possession    thereby,    ii 
judgment  of  law,  changed,   the  seller 
holding   the   cattle  thereafter,   not  as 
owner,  but  as  t!ie  agent  and  bailee  of 
the  buyer?     (Id.) 

32.  The  promise  of  a  third  person  to  an 
attorney  in  au  action   for  divorce,  to 
pay  his' fees  on  condition  of  his  discon- 
tinuing the  action  and  a  motion   for 
alimony,    pursuant    to    a    settlement 
agreed   upon  by  the  parties,  is  not  a 
promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  under  the 
statute  of  frauds,    but   is   an   original 
undertaking  upon  which  an  action  will 
lie.     (  Prentice  agt.    Wilkinson,  5  Abb. 
N.  S.,  49.) 

33.  A  delivery  of  property,  to  satisfy  the 
requirements  of  the  statute  of  frauds  in 
respect  to  oial  contracts  of  sale,  must 
be  a  delivery  by  the  vendor,  with  the 
intention  of  vesting  the  right  of  posses- 
sion in  the  vendee;  and   there  must  be 
an    actual    acceptance    by   the    latter, 
with  the  intent  of  taking  possession  as 
owner.     If  the   facts   do   not  indicate 
such  mutual   intention    of  the  parties, 
the  rule  is  not  satisfied.     \BraiulHgt. 
Fockt,  5  Abb.  X.  $.,  -2-2i>.) 

34.  If  the  buyer  obtains  a  bill  of  lading 
frum  the  seller,  without  any  intention 
on   the  part  of  the  seller  to  deliver  it, 
and    insists    on    retaining   possession, 
against  the  remonstrance  of  the  seller, 
lie  cannot  avail  himself  of  it  1o  make 
out  his  title.     (Id.) 

STATUTE  OF  LIMITATIONS. 

I.  It  is  not  in  "  furtherance  of  justice," 
to  allow  a  party,  who  has  omitted  to 
plead  the  statute  of  limitations  in  bar 
to  a  counter-claim,  to  serve  a  reply  as 
an  amended  pleading,  in  order  u>  avail 


himself  of  the   statute.     (Clinton  agt. 
Eddy,  ante,  23.) 

2.  When  a  party  omits  to  plead  the  stat- 
ute  of  limitations,   and   goes   to   trial 
without  doing  so. although    the  claim 
proved  against  him  is  clearly  barred  on 
its  fact-,  he  will  be  deemed  as  having 
elected  to  stand  upon  the  other  defen- 
ses which  he  made  to  the  demand  on 
the  trial,  and   will   not   be   allowed  to 
abjure  such  election.     (Id.) 

3.  The  statute  of  limitation*  of  another 
state,  in  which  the  cause  of  action  ari- 
ses, is  not  available  as  a  defense  in  this 
state.     If  six  years  have   not  elapsed 
since  the  statute  of  this  state  began  to 
run  the  right  of  action   is   not   barred. 
(Toulandou    agt.    Lacktiimeyer,  ante, 
145.) 

4.  If  the    statute  of  limitations  was  ad- 
micsible  as  evidence  of  H  defense  here, 
it  could  not  be  proved  by  parol.     (Id.) 

5.  The  statute   of  limitations  was  a  bar 
to  the  action  of  plaintiff's,  the  convey- 
ance of  the  grant  being    more  than  six 
years  prior  to  the  commencement  of  the 
action;  and.  though  the  instrument  of 
conveyance  was  under  seal,  the  action 
not  being  brought  upon  the  instrument, 
but  upon  the  promise  of  the  company, 
expressed  or  implied,  to  pay  in  consid- 
eration of  the  conveyance,  the  trans- 
action  is  clearly   brought   within  the 
statute.     (Coleman   agt.  Second  Avenue 
B.  B.  Co.,  38  N.  T.,  201.) 


STOCK  BROKERS. 

1.  The  plaintiffs  and  the  defendant  being 
'    stockbrokers  in  the  city  of  New    York, 

on  the  18th  day  of  February,  1867,  en- 
tered into  an  agreement  for  the  sale 
and  purchase  of  stocks,  us  follows: 
"NEW  YORK,  18th  Feb'y.  1867.  (1000 
shares.)  We  have  purchased  of  C.  G. 
White,  one  thousand  (1000)  shares  of 
the  capital  stock  of  the  Hudson  R.  R., 
at  one  hundred  and  twenty-eight  per 
cent,  payable  and  deliverable  seller's 
option,  in  this  year  (1867)  with  interest 
at  the  rate  of  six  per  cent  per  annum  ; 
either  party  having  the  right  to  cnll 
from  time  to  time,  for  deposits,  to  meet 
the  fluctuations  of  the  market  "(Signed) 
Currie,  Martin,  &.  Co. : 

2.  A  counter-part  of  this  agreement,  for 
the  sale  to   Currie,    Martin   &    Co.,  of 
1000  shares  of  said  stock,   was  signed 
by  C.  G.  White  : 

3.  Held,  that  this  is  an  trtrutoni  contract. 
The  obligation  of  the  vendor  to  deliver, 
and  that  of  the  buyers  to  pay,  are  con- 
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current  conditions  in  the  nature  of  mn- 
tnal  conditions  precedent,  and  neither 
party  can  enforce  the  contract  against 
the  otber  without  showing  perfor- 
mance, or  offer  to  perform  his  own 
promise  according  to  the  conditions  of 
the  contract;  and  as  the  vendor  had  the 
option  to  deliver  at  any  time,  according 
to  his  pleasure,  between  the  day  of 
the  contract  and  the  31st  day  of  De 
cember.  186f,  and  the  buyers  could  not 
be  called  upon  to  pay  before  delivery, 
it  cannot  be  considered  as  an  executed 
contract  of  sale.  (Carrie  agt.  While, 
ante,  330.) 

4.  Consequently,  any  cash  dividends  de- 
clared upon  Siiid  shares  of  stock  dur- 
ing such  period,  or  any  additional  shares 
of  stock  which  may  be  issued  by  the 
company  during  such  period,  which 
may  enure  to  the  benefit  of  the  stock- 
hofders  of  the  company,  either  by  div- 
idends or  otherwise,  upon  such  ad- 
ditional shares,  or  any  difference  in  the 
price  of  the  shares  of  such  original 
stock,  between  the  contract  price  and 
theirmarket  value,  during  such  period, 
all  enure  entirely  to  the  benefit  of  the 
owner  of  the  stock — the  seller  named 
in  the  contract,  and  not  to  the  purchas- 
ers therein — the  contract  remaining  ex- 
ecutory. (Id. } 

STOCKHOLDERS. 

1.  To  enable  a  stockholder  in  a  corpora- 
tion to  maintain   an   action  to  restrain 
the     directors    from    the  exercise   of 
their  corporate  powers,  and  for  the  ap- 
pointment of  a  receiver,  tue  risk  and 
responsibility  must  be  upon  him;  so  as 
to  afford  a  guaranty  that  he  is  acting 
for  the  benefit,  or  what  he  believes  to 
be  for  the  benefit,  of  the  company.     If 
it  appears  that  other  persons,  whose 
interests   are   hostile   to   those   of   the 
company,  have  agreed  with   the  plain- 
tiff to  bear  and  pay  the  expenses  of  the 
litigation,  any  relief,  especially  upon  an 
interlocutory    notion,  will  be  refused. 
(Belmo.it  agt.  Erie  R.  B.  Co.,  52  Barb.. 
637.) 

2.  Although   it   stockholder  of  an   incor- 
porated company  may  have -an  injunc- 
tion to  restrain   illegal  acts  of  the  di- 
rectors, and   in  certain   cases  he  may 
have  a  receiver  appointed  of  a  particu- 
lar fund,  the   proceeds  of  an  unlawful 
act;  yet  where  the  complaint  makes  no 
case  for  any  partial  receivership,  but, 
while  neither  charging  insolvency,  nor 
asking  to  dissolve    and   wind   up   the 
company,  pravs  that   "a  receiver  may 
be   appointed  of  all  and  singular  the 
funds  and  books  and  papers  and  rights 


of  action  of  such  company,"  the  court 
is  not  authorized  to  appoint  a  receiver, 
the  effect  of  which  would  be  to  remove 
all  the  directors.  (Id.) 

3.  A  court  of   equity  has  no   visitorial 
power  over  corporations,  except  such 
as  may  be  expresssly  conferred  on  it  by 
statute.     (Id.) 

4.  An  action  will  not  lie  in   behalf  of  a 
stockholder  in   a  corporation,   against 
the  corporation  and  its  directors,  to  re- 
move the  directors  and  appoint  a  re- 
ceiver of  all  the   property,   rights   of 
action  and  records  of  the  company, and 
for  an  injunction,  upon  allegations  of 
misconduct  in  a  part  of  the  directors 
only,    in    which    the    others   are    not 
charged  with  participating,  except  that 
they   are   under  the   influence  of  the 
former.     (Id.) 

5.  The  misconduct  of  some,  or  even  of 
all  the  directors,  affords  no  ground  for 
taking  away  the  rights  of   the   stock- 
holders who  constitute   the   company, 
either  by  dissolving  the  corporation,  or 
taking  away  its  management  and  plac- 
ing it  in  the  lauds  of  an  officer  of  the 
court.     (Id.) 

6.  The  directors  of  a  railroad  corporation, 
acting  in  good  faith,   have   power  to 
issue  convertible  bonds  in  the  name  of 
the  corporation,  for  the  amounts  they 
may  borrow  to  complete  and  finish,  or 
to  operate  the  road,  with  the  right  to 
authorize  their  conversion  into  stock  ; 
although    it   increaseo-  the   amount  of 
capital  stock  beyond  that  fixed  by  the 
charter.     And  that  being  go,  the  right 
of  the  directors  to  issue  stock,  in  con- 
vert-ion of  such  bonds,  is  clear.  (Id.) 

7.  If  the   court  were  satisfied,  however, 
that  bonds  were  about  to  be  issued,  by 
the  directors  of  a  corporation,  for  the 

Eayment  of  money  actually  borrowed 
)r  the  purposes  authorized  bv  the 
charter,  but  as  a  part  of  a  fraudulent 
device  to  increase  the  stock,  the  issuing 
of  them  might  be  restrained  by  injunc- 
tion. (Id.) 

8.  So,   while  the  bonds   remain   in   the 
hands  of  any  persons  affected  with  no- 
tice that  thev  do  not  represent  a  bond 
fide  indebtedness,  but  were  issued  with 
such  fraudulent  design,  the  issuing  of 
stock  in  conversion  of  them  may  also 
be  enjoined.  (Id.) 

STREETS  AND  HIGHWAYS 

1.  Section  27  of  the  act  of  1813,  "  to  reg- 
ulate highways."  (2  R.  L.  p.  277,  ch. 
33.)  adopted  in  the  revision  of  1830, 
(1  R.  S.  520,  $  99,)  which  provides  that 
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a  street  must  he  opened  and  worked 
•within  six  years  from  the  time  of  its 
being  laid  our,  to  make  it  a  highway, 
has  no  relation  to  highways  dedicated 
by  the  owners  themselves  to  the  use  of 
the  public,  but  was  intended  to  apply 
exclusively  to  those  laid  out  by  the  pro- 
ceedings authorized  by  the  act,  in  which 
lands  could  be  taken  without  the  own- 
ers consent.  (McAfannit  agt.  Butler, 
51  Barb.,  436.) 

2.  Where  the  evidence  of  a  dedication 
of    land    by  the   owners,  for   a  street, 
consists  of   clear,  unequivocal  and  de- 
cisive acts  of  such  owners,  amounting 
to  an  explicit   manifestation    of   their 
will  to  make  a  permanent  abandonment 
and  dedication  of  the  land,  which  of 
themselves  are  sufficient  to  establish  a' 
dedication,   without   any   intermediate 
period. if  the  land  dedicated  is  unequivo- 
cally used  and  occupied  for  any  contin- 
nous  period  of  time,  by  the  public  at 
large,  that  will   amount  to  an  adoption 
of   the  dedication.     But   the    user,   in 
such   a   case,  o.tght  to   be   for  such  a 
length  of  time  that  the  public  accom- 
modation, and  private  riglns,  might  be 
affected  by  a  revocation.     (Id.) 

3.  The   proprietors   of    a   tract   of    land 
caused    the  same   to   be  'surveyed,  in 
December,  18i!6,  nnd  a  map  thereof  to 
be  made,  laying  out  the  same  into  vil 
lage  lots  an'd  streets,  including  certain 
laud  designated  thereon  as  Burns  street; 
which    map  was   signed    bv  them  and 
recorded  in  the  county  clerk's  office,  in 
September,  \K>7.     There  was  evidence 
tending  to   show  a  continuous   use  of 
Burns  street  as  a  public  highway,  from 
1832  to  1865.  Most  of  the  travel  proved 
was   confined   to   that    portion   of  the 
street    which    was   necessary    for    the 
transit  from  a  street  on  the  east  to  an- 
other on  the  west  side  of  Burns  street, 
vet  for  that  purpose  the  line  of  travel 
was  not  directly  across  the  latter  street, 
but  it  was  necessary  to  turn  into  that 
street  and  go    along   it   a   distance  of 
from    twenty  five    (o   seventy  feet,  be- 
fore turning  into  either  of  such  other 
streets.  For  aught  that  appeared. Burns 
street  was  open   its  whole  length,  as 
mapped,   and  'he  testimony  tended  to 
show    that    for  some  'distance   it    was 
fenced.     In    18.c<3.  I,  claiming   title   to 
the  premises,  erected  a   house  thereon. 
Such  house  did  not  block  up  the  street, 
but  merely  encroached  upon  it,  and  the 
travel  went  on.  as  before  : 

4.  Held  that   under  these   circumstances 
the  jury  were  justified    in   finding  an 
arce/ttaix-e  of  the  dedication,  ly  public 

user.     (Id ) 

5.  In  1858,  the  common  council  of  Roches- 
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ter,  in  which  city  Burns  street  was  sit- 
uated, caused  the  obstructions  that  had 
been  placed  in  the  street  by  I,  and 
those  claiming  under  him  to  be  re- 
moved, with  their  consent,  and  the 
street  to  be  improved;  sine*:  which  tjme 
it  had  been  used  as  a  street,  until  the 
plaintiff  put  up  a  fence  on  it;  which 
the  defendants  tore  down.  1  was  told, 
when  he  put  up  the  house,  that  it.  was 
on  the  street.  He  admitted  that  it 
was,  and  said  that  if  the  street  was 
ever  improved,  the  house  would  have 
to  be  removed ;  and  he  set  it  on 
blocks,  and  made  no  cellar  under  it. 
Iffld  that  the  action  of  the  citv  autho- 
rities, in  1858,  was  a  clear  acceptance  of 
the  dedication  even  'f  the  previous 
user  was  not.  (Id.) 

6.  Held,  also,  that  the  question  of  revoca- 
tion bv  I,  of  the  dedication  was  one  of 
fact,  depending  on    the    circnmsiances 
of   the   case :  and   that   the  jury  were 
authorized  to  find,  upon  the  testimony, 
that   his   acts   were    not    intended   by 
him     as    a    revocation,    and    did    not 
amount  to  it.     (Id.) 

7.  Held,  fttrther,  that  I.  could  not  revoke 
the  dedication  unless  he  had  succeeded 
to  the  title  of  the  original   proprietors. 
(Id.) 

8.  Where  the  grantee  in  a  quit-claim  deed 
acquires,  thereby,  only  an   undivided 
portion  of  the  interests  of  the  original 
proprietors  in  land  previously  dedicated 
as  a  street,  and  his  deed   refers  to  the 
map   on  which   such  land  was  so  dedi- 
cated, it  may  well  be  questioned  wheth- 
er the  grant  to  him  isof  anything  more 
than  the  fee  subject  to  the  public  ease- 
ment.     Per  J.  C.  SMITH,  J.     (Id.) 

9.  Whether  an   owner  of  an    undivided 
portion  of  the  estate  can  revoke  a  dedi- 
cation made  by  the  owners  of  the  whole, 
prior  to   the    grant     to   him.       Quere. 
(Id.) 

10.  The  decision  in  Sni/dfr  agt.  PlaM,  ('J8 
JV.  Y.,  465,)  is  conclusive  and  control- 
ing  in  this  case,  npou  the  main  issue, 
to  wit:  that  an   order  directing  a  new 
road,  a  part  of  which  was  over  the  bed 
of  an  old  road,  is  not  void  because  the 
portion  over   the   old    road  was  to   be 
but  two   u>ds  wide  ;  nor   because   the 
line   of   one   survey  extended    into  an 
orchard,  where  it  was  not  shown  that 
the  trees   came  within    the   survey,  or 
that  the  owner  would  be  deprived  of 
their  nse  and  enjoyment  by  the  open- 
intf.of  the  proposed  highway.  It  seemB 
that  an   order   laying   out  a  new  road 
may  be  void,  so  far  as  relates  to  a  por- 
tion of  the  route,  without  vitiating  the 
whole  order.     (Snyder  agt.  Truwpbovr, 
38  N.  Y.,  355.) 
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11.  Upon  the  points  in  reference  to  which 
a  distinction  between  this  case  and  that 
of  Siiyder  agt.  Plass,  was  sought  to  be 
made,  it  was  field, — 

12.  That  the  fact,  that  the  road   passed 
through    improved    lands,    other    than 
those  mentioned  as  such  in  the  applica- 
tion, does  not  establish  a  variance  suffi- 
cient to  render  the  proceedings  void  on 
that  account,     (Id.) 

13.  Also,  that,  notice  having  been  given 
to   the   occupants  of  the   land,  it   was 
not  vitiated  because  it  erroneously  stat- 
ed  that   some  of   the  improved   lands 
were  unimproved.  (Id.) 


SUMMARY  PROCEEDINGS. 

1.  A  landlord  is  not   entitled   to  an   in- 
junction to    restrain    summary    procee- 
dings instituted  against  his  tenants,  by 
another  person  claiming  to  be  the  own- 
er of  the  lease  of  the   same  premises, 
where  the  landlord  is  not  made  a  party 

to  such  summary  proceedings.  (Mar- 
ry agt.  James,  ante,  52.) 

2.  And  it   does  not  make  the  case  any 
stronger  for  the  landlord  that  he  re- 
quires die  testimony  of  the  city  judge, 
before  whom  the  summary  proceedings 
are  pending,  as  a  witness ;  where  the 
principal   object  of  such  testimony  ap- 
pears to  be  to  contradict  or  shake  the 
credibility  of  a  party  prosecuting  the 
summary   proceedings   by  the   produc- 
tion ol  certain  affidavits  of  such  party, 
filed' with   the  city  judge  in  a  former 
proceeding.     (Id.) 

3.  The  City  Judge  of  New  York  has  equal 
jurisdiction  with  the  Recorder  of  sum- 
mary proceedings  to   recover  the  pos 
session  of  land.     ,-/#•) 

4.  The  interposition  of  a  court  of  equity 
to  restrain  summary  proceed ings  has  nev- 
er  been  invoked  except  by  a  tenant  or 
other  party  to  the  proceedings,  and  then 
only  an  the  ground  of  fraud  or  surprise, 
or  of  some  equitable  title  that  could  not 
be  set    up  at  law.     (Aaton  agt.  Baum 
ante,  237.) 

A  strantrer,  that  is,  not  a  party  to  the 
proceedings,  cannot  obtain  an  injunction 
upon  the  allegation  merely,  that  he  is 
in  danger  of  having  his  potteation  dis- 
turbed. (This  argrtes  irith  Marry  agt. 
James,  ante,  p.  52.)  (Id.) 

6.  In  summary  proceedings,  under  the 
statute,  to  recover  possession  of  land,  it 
is  the  duty  of  the  landlord  to  make  out 
a  rase,  and  if  he  fails  so  to  do,  the 
court  can  not  help  him  out  by  reading 


his  affidavit  otherwise  than  he  has  him. 
self  made  it.  (The  People  agt.  Mat 
thews,  38  N.  Y.,  451.) 

7.  The  affiant  in  such  proceedings  must 
not  only  intend  to  swear  to  the  facts 
necessary  under  the  statute  to  make  a 
case,  but  the  facts  must  be  so  stated 
that  there  can  be  no  Houbt  he  does  so 
swear  to  them.    If  they  are  so  stated 
as  to  admit  of  two  different  construc- 
tions, upon  neither  of  which  he  could 
be  covicted  of  perjury,  because  he  may 
allege  that  the    other    was  what   he 
swore  to,  the  affidavit  is  insufficient  to 
support  the  proceedings.     (Id.) 

8.  The  certiorari  authorized  by  statute 
to  bring  up  for  review  the  summary 
proceedings  instituted  before  a  justice 
of    the    peace,   to    remove    from    the 
premises  a  tenant,    holding    over  his 
term,  requires  the  court  to  review  any 
question  of  law   arising  either  in  the 
proceedings  or  upon  the  trial ;    also  all 
questions  of  law  arising  upon  the  nil- 
ings  of  the  court  as  to  the  challenge  of 
jurors,  or  the  admissibilitv  of  evidence 
or  charge  to  the  jurv.     ( the  People  agt. 
Hamilton,  39  N.  Y',  107) 

*.  Such  proceeding  to  remove  a  tenant 
holding  over  his  term  is  not  a  civil  ac- 
tion within  the  meaning  of  the  Code. 
(Id.) 

10.  In  such  proceedings,  the  law  does 
not  authorize  either  party  peremptorily 
to  challenge  a  juror,  (id.) 


SUMMONS. 

1.  Where  the   complaint  alleged  a  cause 
of  action  for  a  certain   quantity  of  hay 
sold,  at  an  agreed   price   per  ton ;  also 
for  a  balance  due — specifying  the  sum, 
for   personal   property   sold;   also  for 
moneys  paid  out  for  the  benefit  of  the 
defendant,  and  at  his  request,  in  a  speci- 
fied sum  ;  also  for   work,   labor    and 
services  done   and  performed  for  the 
defendant,  for  which  detenoant  agreed 
to  pay  as  much  as  they  were  reason- 
ably worth,  that  said  services  were  rea 
souably  worth  a  specified  sum  : 

Held,  the  summons  being  issued  under 
the  2d  subdivision  of  $  129  of  the  Code 
for  relief,  that  the  complaint  be  dis- 
missed with  costs,  for  the  reason  that  it 
disagreed  with  the  summons.  With 
the  privilege  to  the  plaintiff,  on  pay- 
ment of  said  costs  to  amend  his  sum- 
mons. (Champlin  agt.  Deite,  ante,  214.) 

2.  Where  a  summons  contains  a  notice 
under  the  first  subdivision  of  $  129  of 
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the  Code,  and  is  served  before  tlie  com- 
plaint ;  and  the  complaint  sets  out  H 
cause  of  action  under  llie  secmid  unlidi- 
vision  of  that  section,  it  is  such  an  ir- 
regularity as  to  require  the  court  to  xet 
aside  tl<K  complaint,  on  motion  of  the 
defendant ;  and  it  is  pretty  wt-M  settled 
that  such  an  irregularity  ia  not  cured 
or  waived  by  a  general  appearance  in 
the  action.  (Brown  agt.  Eaton,  ante. 
325.) 

3.  Bnt  it  hue  been  doubted  whether  the 
satin-   rule  will  be   applied  when   the 
notice  in  the  summons  is  under  the  sec- 
ond subdivision,  and  the   cause  of  ac- 
tion in  the  complaint  authorizes  judg- 
ment  without  Biicli   application  under 
the  first  subdivision  of  §  1:*).  (Set  Ffem 
son  'agt.  Decker,  29  How.,  385.)    (Id.) 

4.  Where  the  summons  and  complaint  are 
served  at  the  same  time,  no  motion  to  set 
aside   either,  ought  to  prevail,  on    the 
ground,  merely,  that  the  summons  con- 
tains a  notice   under  tha  second   subdi- 
vision  of    §    129,   and    the   complaint 
states  a  cause  of  action  under  the  first 
subdivision  ;  for  the  reason  that  in  such 
case  the  complaint  alone  furnishes  the 
cause  or   ground  of  action,  and  is  the 
only  foundation  upon  which  the  action 
can  proceed.     (Id.) 


SUBROGATION. 


1.  Where  a  conveyance  of  land  is  made, 
subject   to  a  prior  mortgage   thereon, 
given  by  the  grantor,  the  premises  are 
the  primary  fund  for  the  payment  of 
the  mortgage,  and   thenceforth,  as  be- 
tween the  grantor  and  the  grantee,  and 
those   claiming    under   the   latter,    the 
grantor  stands  as  a  mere  surety  for  the 
payment  of  the  bond  debt ;   and.  upon 
being  compelled  to  pay  the  same,  has  a 
right  to  be  suhrogated  to  the  position 
of  the  holder  of  tne  mortgage,  in  order 
that   he    may  resort   to  a  sale  of  the 
premises  to  effect  his  own   indemnity. 
(Johnson  agt.  Z'uik,'5%  tiarb.,  396.) 

2.  And    if  the   holder  of  the   bond   and 
mortgage  refuses  to  accept  a  tender  of 
the   amount   due   thereon,  with   costs, 
and  to  assign  the  securities  to  a  third 
person,  for  the  benefit  of  the  mortga- 
gor, and  attempts  to  enforce  the  pay- 
nient  of  the  bond,  by  suit,  he  may  be 
ordered  to  assign  the  bond  and  mort- 
gage to  sr.ch  third  person,  on  receiving 
the  amount  due  thereon,  with  the  costs 
accrued  in  the  action,  on  the  bond,  and 
be  forever  restrained  from  prosecuting 
such  action.     (Id.) 


SUPPLEMENTARY  PROCEEDINGS 

1.  An  order  of   the   court  made   for  the 
pn,nx/tmntt  of  a  party    for   not  answer 
ing  in  priictedinnf  tnipplementarif   to  tx- 
fii.'iitn  in  appealable.    (Forbes  agt.   \Yii- 
lard.aute.  193.) 

2.  Where  a  witness  or  party,  in   supple- 
mentary proceedings,  declines  to  ans- 
wer questions  propounded  to  him,  on 
the  ground  that  his  answers  will  "have 
a  tendency  to  crin.inate  him  ;   it  is  the 
province  of    the  court  to    determine 
whether   that   vi/l  proltalli/  //<•<//«  effect 
of  the  answers,  if  they  are  required  to  be 
given.  And  wben  it  is  fairly  ascertained 
that  such  will   not  be  the'enVet  of  the 
answers,  he  should  be  required  to  ans- 
wer the  questions  put  to  him.     (Id.) 

3.  The  provisions  of   the    Code  were   in 
tended   to  give   the  creditor   complete 
authority  for  a  full  and   searching  ex- 
amination of  the  judgment  debtor,  for 
the  purpose  of  ascertaining  particularly 
the  amount  and  condition,   as   well    as 
the  disposition  the  debtor  had  made,  or 
attempted  to   make,  of   his   property. 
And  by  an  express  provision  its  enact- 
ments are  not  to  be  strictly  construed. 
(Id. 

4.  The  object  plainly   intended  by  the  a- 
mendment  in  186:J,  to  section  25)2.  was, 
to  render  the  judgment  debtor  liable  to 
answer  questions  concerning  the  dis- 
position  he   might   have  made   of  his 
property,  without  any  restiiction  what- 
ever,  on   account  of   the  pnrposr*  for 
which  he   might  have   disposed  of  it. 
(Id.) 

5.  It  could  not  have  been  intended  to  re- 
strict the   inquiry  to  cases   where  for- 
mal   instruments  of  conveyance  or  as- 
signment had  been  made  and  deliver- 
ed by  him.     But  to   include   within  it, 
all  conveyances,  assignments  and  trans- 
fers whatsoever,  which  the  debtor  may 
in  any  manner  have  made  of  his   prop- 
erty, whether  by  written  conveyance, 
assignment  or  transfer,  or  by  transfers 
which  should  prove  to  be  made  by  act- 
pal  delivery,  following  or  accompany- 
ing an  agreement  by  parol.     (Id.) 

6.  Therefore,   the  debtor    mr.v   properly 
be  required  to   answer  fully,   concer- 
ning the  disposition  he  may  have  made 
of  his  property,   whether   it  has   been 
done  by  deed,    writing   or   otherwise, 
notwithstanding  the  fact  that  liis  exam- 
ination will  show  that  he  has  been  guil- 
ty of  a  crime  in  doing   it.  and  without 
a'ny  qualification  or  restriction  ari.-int; 
out  of  the  nature  and  character  of  aucn 
crime.     (Id.) 
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7.  Where  the  inquiries  made  of  the  debt- 
or.have  reference  to   the  source  from 
•which,    and  the  means    by    which   he 
may  have  acquired    his  property;  in 
discovering  these  facts,  the  debtor  may 
be   compelled,  if  he  is   required  to  an- 
swer, to  give  evidence  tending  to  show 
that  he  has   been   guilty  of  a  criminal 
offense  different  from  those  falling  with- 
in  the    protection  of  the  amendment 
of  18G3.     (Id.) 

8.  This  he  could  not  be  required  to  do, 
unless  the   case  is  brought   within  the 
fifth  part  of  $  292  of  the   Code,  which 
is  limited   to    commissions   of  fraud. 
Fur  the  rule  of  the  common  law  is  well 
established,  that  no  person,  whether  a 
•witness  or  a  party,   shall  be  compelled 
to  answer,  when  examined  on  oath  as 
such,  in  a  judicial  proceeding,    where 
the  effect  of  his  answer  would  expose 
him  to  a  prosecutiou  tor  a  crime.     (Id.) 

9.  The  provisions  of  the  Code  under  said 
amendment  that  "no  person  shall  on 
examination   pursuant  to  this  chapter, 
be  excused  from   answering  any  ques- 
tion, on  the  ground  that  his  examina- 
tion will  tend  to  convict  him  of  the 
commission  of  a  fraud,"  is  not  to  be  re- 
stricted  simply  to  a  fraud  in  the  dis- 
position of  the  debtors   property,   but 
to  any  fraud  whatsoever.     (Id.) 

Held  in  this  case,  that  the  questions  were 
pertinent  to  the  inquiry  the  creditor 
•was  authorized  to  make — having  refer- 
ence to  commissions  of  fraud  by  the 
debtor,  and  he  was  required  to  answer. 
(Id.) 

10.  The  first  order,  in  supplementary  pro- 
ceedings, appointing  a  referee,  &,e..mus' 
be  finished  or  some  order  made  by   the 
court  in  the  proceeding,  before  any  other 
order   can   be  made   in    the  premises. 
(Brochvay  agt.  Brien.  ante,  270.) 

11.  An  application  for  the  appointment  of 
a  receiver  in  supplementary  proceedings, 
must,  be  made  to  the  judge  who  grun- 
ted the  order  of  reference,  and  appoin- 
ted   the    referee.     (Ball  agt.    Gooden- 
awf/h,  ante,  479.) 

12.  The  order  should  be  a  chamber  order 
and  filed  with  the  clerk  of  the  city  am 
county  of  New   York ;  and   it  is  only 
from  'the  time  the  receiver  receives  t 
copy  of  the  order,  certified  by  the  coun 
ty  clerk  that  he  has  any' power  to  ac 
at  all.    (Id) 

13.  The  judge  in  such  an  order  has  no  an 
thority  to  direct  an  assignment  of  per 
sonal  property,  and  can  only  forbid  th 
transfer  of  debts  owning  to  the  judg 


ment  debtor,  until  the  receiver  can  sue 
(Id.) 

4.  Where  in  a  creditor's  bill  filed  to  com- 
pel the  application  of  choses  in  action, 
equitable  interests,  &c.,  to  the  pay- 
ment of  a  judgment  against  A.,  it  is 
charged  that  A.  has  made  a  fraudulent 
conveyance  of  a  farm  to  H.,  and  II. 
being  made  a  party,  it  is  claimed  that 
the  deed  should  be  set  aside,  and  it  ap 
peared  that  the  conveyance  was  made 
in  good'  faith,  but  that  H.  gave  to  A.  a 
mortgage  thereon,  which  is  unpaid,  it 
is  competent  for  the  court  to  decree 
that  H.  pay  such  mortgage  to  the  re- 
ceiver, to  be  applied  on  the  judgment. 
although  such  mortgage  was  not  named 
in  the  bill,  nor  in  the  prayer  for  relief. 
(Durand  agt.  Hankerson,  39  N.  Y.,  287.) 


.  In   such   case,  although   it  appeared 
that  a  third  person,  not  a  party   to  the 


hat  a  third  person,  not  a  party  to  te 
uit,  claimed  to  own  the  mortgage,  and 
vidence  tended  to  show  an  assignment 
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pay  the  mortgage  to  the  receiver 


6.  The  objection  that  such  third  person 
should  have  been  Biade  a  party,  and 
that,  H.  may  hereafter  be  called  upon 
to  pay  the  mortgage  to  him,  is  waived 
by  Et.  if  he  dof-s  not  make  it  by  an-' 
swer  or  demurrer.  And  if,  by  reason 
of  the  omission  of  any  notice  of  such 
mortgage  in  the  bill,"  H.  was  left  in 
ignorance  that  any  claim  to  such  mort- 
gage would  be  made  and  he  was  there- 
surprised,  he  should  have  sought  relief 
in  the  court  below,  who  would,  no 
donbt,  have  allowed  him  to  amend  his 
answer.  (Id.) 

17.  A  debtor  who,  after  the  service  of 
the  usual  order  in  supplementary  pro- 
ceedings, enjoining  him  from  disposing 
of  his  property,  draws  out  money  pre- 
viously deposited  in  bank,  under  an 
account  opened  in  his  name  "in  trust." 
and  applies  a  pf>rt  of  such  moreys  to 
his  own  use.  or  that  of  his  family,  ia 
liable  to  be  punished  as  for  contempt 
therefor.  (People  ex  rel.  Noel  agt. 
Kingsland,  5  Abb.,  N.  S.,  90.) 

18.  lie  cannot  avoid  such  punishment  by 
urging  that  he  was  doing  business  as 
agent  for  his  wife,  and  t-hnt  the  funds 
were  held  by  him  in  trust  for  her. 
The  legal  title,  nevertheless,  under 
such  a  deposit  in  his  own  name  ''  in 
trust"  was  in  himself  (Id.) 

19   Where  the  amount  withdrawn  wa8 
'  $356.— Held,  that  a  fine  of  $-500  was 
not    unreasonable    to    indemnify    the 
creditor.     (Id.) 
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TAXES. 

1.  A  resident  of  this  state  is  not  liable  to 
be   assessed   and   taxed    here,   for  his 
capital  invested  in  loans  in  other  states 
upon  securities  taken  and  held  in  those 
states  by  his  auents.     ( T/te  People  agt. 
Gardner,  51  Haib.,  352.) 

2.  Whether  the  owner  of  property  thus 
situated  is  liable  to   be   assessed   here, 
for     it,    depends    upon    the    question 
whether  it  can  be  properly  and  legally 
held  to  be  within  this  state,  at  the  time 
of  the  assessment.     As  such   property 
has  no  actual   location  or  situ*  within 
this  state,  notwithstanding  the  owner 
resides  here,  it  is  not  subject  to  taxa- 
tion.    (Id.) 

3.  Where  a  railroad  company,  under  the 
permission  triven  bv  tlie  art  of  the  leg- 
islature of  1836,  chapter  316,  contracts 
with  the  chiefs  of  a  nation  of  Indians, 
for  the  right  to  construct  its  road  ivpon 
the  land  of  such  Indians;  the  contract 
givinsj  'he  company  the  ri<cht  to  make 
and  use  Its  road  upon  such  land,  with- 
out any  limitation  of  time  as  to  the  en- 
joyment of  the  riirht ;  although  the  fee 
of  the  land  is  not  vested  in   the  com- 
pany— that    being    prohibited    by  the 
statute — yet  <»n inland  is  "owned"  by 
the  company,  within  the  contemplation 
of  the  section  of  the  Revised  Statutes 
touching  taxation,  (1   K.  S.  387.  $  1,) 
and   it   is  liable  to  be  assessed  as  prop- 
erty occupied    by    the   company,  as   a 
railroad,  in  the  town  in  which  it  is  sit 
uated.     ( The  People  agt.  Beardslty,  52 
Baj-b.,  105.) 

4.  All  real  estate  owned,  possessed  or  ap- 
propriated for  use  by  railroad  companies 
is  to  be  assessed.     ( Id.) 

5.  If  was  not  intended,  bv  the  act  "  to 
relieve    the    Seneca   nation   of  Indians 
from  certain  taxes  on  the  Alletrany  and 
Cattaraugus  reservation,"  pas.-ed  Feb- 
ruary   1C.    18J7,    to   effect   any    of  the 
provisions  of  the  general  law  respect- 
ing   the    property   liable   to   taxation. 
(fd.) 

6.  The  tax  is  not   to   be   assessed  or  im- 
posed on  i he  reservations,  or  any  part 
of  them,  for   any  purpose,  so    long   as 
the  reservations  remmn  the  property  of 
the  Seneca  nation.     But  when  the  In- 
dians enter  into  a   contract  with  a  rail- 
road company,  by  which  they  give  the 
latter  the    right    to   construct    its  road 
upon  their  land,  and  the  road  has  been 
constructed  thereon,  and  is  used    and 
occupied   by  tlie  company,  it  ceases  to 
be   the   propeityof  the  Seneca  nation, 
to  the  extent  specified    in  the  contract. 
Although  the  fee  of  the  land  does  not 


pass  to  the  company,  the  possession  and 
use  and  the  right  to  possess  and  use. 
pans  by  such  contract.  (Id.) 

7.  A  village  tax  collector,  having  a  tax 
warrant  in  due  form  of  law  made  out 
against  the  tax   payers  of  the  village, 
among  whom  are  various  stockholders 
in  a  bank,  some  of  whom  refuse  to  pay 
their  taxes,  and  others  direct  him   to 
call  at  the  bank  and  receive  their  taxes, 
has  no  right  to  take  from  a  drawer  in 
the  bank,  without  the  consent  of  the 
officers,    sufficient  money   to   pav   the 
taxes    of     such     stockholder* ;"  even 
though  each   person  named  as  a  stock- 
holder on   the   assessment  roll  and  tax 
warrant  may  have  left  with   the  bank 
dividends  unpaid  sufficient  to  pav  his 
taxes.    (Fir.it  National  Hank  of  gaudy 
Bill  agt.  Fanclter,  52  Barb.,  138.) 

8.  As  atrainst  corporations,  the  rule  of 
taxation  is  just,  when   based  upon  the 
amount  of  capital   naid  in,   or  Keen  red 
to  be  paid  in,  after  deducting  therefrom 
the   amount  of   such   capital   actually 
paid  out  for  real  estate  ;  assessing  the 
remaining  capi-al  at  its  actual  value, 
and  leaving   the  real  estate   to  be   as- 
sessed upon  individuals  in  the  town  or 
ward  where  it  is  sii  uated.    (  The  People 
agt.  Board  of  Auatort,  39  Ar.  Y.,  81.) 

9.  Such  is  the  scheme  and  mode  of  luxing 
the  property  of  corporal  ions,  prescribed 
by  the  statute  of  this  state.     (Id.) 

10.  The  mains  of  a  ^as  company,  under 
the   streets  of  the   city,  cannot   be   re- 
garded as  real  estate  under  the  statute, 
for  purposes  of  taxation.     (Id.) 

TENANCY  BY  CUKTESY. 

1.  The  estate  of  tenancy  by  the  cm-ten v 
still  exists  in   this  state,  notwithstand- 
ing   the   statutes    of    18-18    and    I8III, 
known  as  the  Married  Woman's  Acts. 
(BitrLe  agt.    Valentine,   5  Abb.  .A',  S., 
164.) 

2.  Those   statutes    have    not    interfered 
with  the   rivhtof  the   husband   to  the 
personal   estate,  or  the   estate  bv  ctir- 
tesy.  in  the  real  property  of  the"  wife, 
alter  her  death,  if  not  disposed  of  l>y 
her,  either   during   life,  or   by  will   to 
take  effect  at  her  death.     (Id.) 

TENDER. 

1.  A  tender  of  performance  nmv  be  ac- 
companied with  Midi  conditions  an 
were,  bv  the  termc  of  the  contract  be- 
tween tlie  parties,  conditions  precedent 
to  be  performed  by  the  party  to  whom 
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the   tender  is  made.      (Wheelock  agt. 
Tanner,  39^.  Y.,  48l.) 

2.  Where  a  payment  was  to  be  made  by 
the  delivery" of  wagons,  and  the  wag- 
ons were  ready  for  delivery  at  the 
time  and  place  stipulated,  and  were 
not  actually  delivered,  because  the 
party  was  not  then  ready  to  receive 
them,  and  were  kept  l>y  his  request, 
until  he  was  ready.  &c., — held,  that  a 
further  tender  of  the  wagons  was  un- 
necessary, and  that,  from  and  after  the 
time  when  the  wagons  were  ready  to 
be  delivered  according  to  the  terms  of 
the  contract,  no  further  interest  conld 
be  charged  on  the  debt  to  be  thus  paid. 
(Id.) 

TITLE. 


1.  Where  a  person  erects  a  'building  up- 
on the  land  of  another,  without  any 
agreement  or  understanding  whatever 
with  the  owner  of  the  land ;  such 
building  thereafter  becomes  real  and 
not  personal  estate  ;  and  by  a  convey- 
ance of  the  laud  by  the  owner,  the  ti- 
tle and  right  of  possession  to  the  buil- 
ding vests  in  the  grantee  of  the  land, 
although  the  building  is  claimed  by  a 
third  person,  who  claims  to  have  pur- 
chased it  in  good  faith  from  a  person 
not  the  owner  of  the  land.  (Bitch- 
meyer  agt.  Morse,  ante,  388.) 

L.  The  word ''land"  includes  not  only 
the  soil,  but  everything  attached  toil, 
whether  attached"  by  the  course  of  na- 
ture, as  trees,  herbage  and  wafer,  or 
by  the  hand  of  man,  as  buildings  and 
fences — per  BRONSON,  J.,  Mott  agt. 
Palmer  (1  Const.,  564).  (Id  ) 

3.  The  equities  of  a  party  who  takes  ne- 
gotiable paper  before  maturity,  in  good 
faith,   and  pays  for  it,    or   pays    part 
of  the   consideration   therefor,  by   the 
surrender  and  extinguishment  of  the 
note  or  other  security  for  a  debt  due  to 
him   from    the    assignor    or    previous 
holder  of  the   paper   transferred,    are 
superior  to  those  of  the  original  maker 
or  indorser   of  such  paper.     (Bromley 
agt.  Walker,  51  Barb.,  203.) 

4.  Thus  where  V.,  the  payee  and  indorser 
of  a  promissory  note  for  $200,  made  by 
the  defendant.  Bold  and  delivered  the 
same,  before  maturity,  to  G.  for  $100 
in  cash,  and  his  own  note  for  $100,  held 
by  G.  fora  previous  indebtedness,  at  the 
same  time  giving  his  note  for  the  inter- 
est on  the  note  so  surrendered,  and  G. 
taUing  such  note  made  by  the  defend- 
ant in  good  faith  and  without  notice  ; 
Held,  that  these  facts  brought  the  cas^ 
within  the  decisions  in  SUltlieimer  agt. 


Meyer,  (33  Barb.,  216.)  and  Brown' 
j£/r,  &c.,  agt.  Leavitt,  (31  N.  Y.,  113,) 
and  within  the  principle  declared  in 
Young  agt.  Lee,  ( '2  Kern.,  554) ;  and 
that  G.  was  a  bona  fide  holder  of  the 
note  so  purchased  by  him.  (Id.) 

5.  By  a  judgment  in  partition,  lot  No.  2, 
of  the  premises  partitioned,  was  set  off 
and  assigned  to  the  plaintiff  by  its  num- 
ber,  and   by   metes   and    bounds,    by 
which  it  was  bounded  south  by  lot  No. 
3,  which  was  assigned  to  McB.  under 
whom  the  defendant  claimed.     These 
lots  were  both  designated  on  a  map  or 
allotment  of  great  lot  No.  9,  known  as 
the  third  allotment.     In  such  judgment 
reference  was  had  to  this  map  and  al- 
lotment, but  the  judgment  did  not  as- 
sume to  divide  any  of  the  lots,  or  to 
change  the  original  lines  thereof,  the 
measurements  and  descriptions  therein 
being  'simply    designed    to    give    the 
boundaries  of  the  lots  according  to  the 
original  lines  of  such  lots  upon  the  said 
third  allotment.     The  surveyor,  in  de- 
scribing and  in  running  the  lines  of  lot 
No.  2,  made  a  mistake  in  respect  to  the 
southern  boundary,  by  which  he  appa- 
rently added  a  strip  of  land,  the  whole 
lengtn   of  said  lot,   of  about  fourteen 
rods  in  width,  to  lot  No.  3,  and  dimin- 
ished the  size  of  lot  No.  2  to  that  extent. 

6.  Held,  That  the  plaintiff  was  entitled  to 
the  whole  of  lot  No.  2,  and  had  title  to 
it ;  and  that  this  error  of  the  surveyor 
did   not   affect   such    title.     (Toirnsend 
agt.  Hayt,  51  Barb.,  334.) 

7.  ThaHt  was  clearly  the  intention  of  the 
commissioners  to  assign  the  plaintiff,  in 
the  partition,  the  whole  <>f  lot  No.  2.  as 
the  same  was  known  and  designated  on 
the  original  map  of  the  third  ;;llotment 
of  great  lot  No.  9;  and  the  mit-take  of 
the  commissioners  was  a  mere  misde- 
scription  of  the  boundaries  of  said  lot, 
and  not  an  assignment  of  the  particular 
parcel   of  land  independent  of  its  ori- 
ginal lines  and  Us  true  boundary.   (Id.) 

8.  That  although,  if  possession  had  been 
taken   of  lot  No.    3,   and  it  had  been 
fenced,   used  and  occupied   up  to  the 
erroneous   line,  and  such  adverse  use 
had  been  acquiesced  in,  or  ouch   line 
recognized    as   the   true   line,   for  the 
period  of  twenty  years,  it  would  have 
become  the  legal,  fixed  and  boundary 
line  of  division  between  lots  Noa.  2  and 
3.  by  force  of  the  statute,  yet  as  the 
erroneous  line  ran  through  wild  land, 
with  no  clearing,  improvement  or  fence 
on  either  side  of  it,  and  there  was  no 
question  of  adverse  possession,  the  lo- 
cation of  the  line  as  mane  by  the  survey 
had  about  it  none  of  the  elements  of  a 
line  located  by  the  parties  iiipait,  where 
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rights  have  been  acquired  npon  the  as- 
sumption that  it  is  the  true  line     (Id.) 

9.  Thar  it  WHS  a  case  of  mutual  mistake, 
the  commissioners  being  the  agents  of 
both  parlies,  and  the  plaintiff  having 
done  nothing  to  estop  her  from  assert- 
ing her  right  to  hold  the  whole  of  lot 
No.  2,  to  the  extent  of  the  true  south- 
ern boundary.     (Id.) 

10.  That  McB.  and  the  defendant  claiming 
under  him,  could  not  hold  the  strip  of 
land  belonging  to  lot  No.   2,  it  being 
confessedly  not  a  part  of  lot  No.  3,  and 
thev  never  having  been  in  possession 
of  it,  or  exercising  any  rights  of  poses- 
sion  over  it  calling  upon  the  plaintiff  lo 
assert  her  rights  in  respect  to  the  dis 
puted  territory.     (Id.) 

11.  Accordingly    held    that    an    action 
would  lie  by  the   plaintiff  against  the 
defendant  for  trespass,  in   cutting  tim- 
ber upon  the  disputed  territory.     (Id.) 

12.  R.  and  T.  being  adjoining  owners  of 
land,  T.  Ciilled  npon  It.  in  reference  to 
building  a  line  fence.     R.  being  acrip- 

Ele,  unable  to  leave  his  house,  and  not 
novving  where  the  boundary  line 
between  them  was,  sent  T.  to  B.  to 
have  the  latter  point  out  the  line,  say- 
ing that.  B.  knew  where  the  lane  was. 
B.  accordingly  pointed  out  the  line  to 
T.  who  built  a  fence  there,  and  from 
year  to  year  improved  his  land  up  to  the 
fence.  The  evidence  showed  that  R. 
never  knew  where  the  line  had  been 
pointed  our  or  located,  nor  what  T.  had 
done  in  rhe  way  of  fencing  and  im- 
proving the  land.  It  turned  out  that 
B.  did  not  know  where  the  line  in  fact 
was,  and  pointed  out  the  wrong  line. 
Held  that  upon  these  facts  the  elements 
necessary  to  create  an  estoppel  in  pais 
were  entirely  wanting.  (Raynor  agt. 
Timerson,  52" Barb.,  517.) 

13.  Held,  also,  that  T.  was  as  much  bound 
as  R.  to  know  where  the  true  line  was, 
between  the  two  lota,  and  that  B.  was 
as  much  the  agent  of  T.  as  of  R.    (Id.) 

14.  Held  further,  that  as  it  did  not  appear 
from  the  case  that  there  was  any  diffi- 
culty in  ascertaining  the  true  line,  by 
survey  and  measurement,  it  was  not  a 
case  where  the  line  was  uncertain,  and 
difficult  to  discover,  but  a  case  where 
T.,  instead  of  taking  any  steps  to  ascer- 
tain, chose  to  take  the  word  of  B.,  and 
thus,  by  the  mistake   of  the  latter,  an 
erroneous    line   was   located   and   the 
division  fence  built  upon  it.     (Id.) 

15.  That  R.  not  knowing  where  the  loca- 
tion was  made,  nor  that  T.  was  making 
improvements  upon  the  land  on  his  side 
of  the  liue  fciice,  he  was  not  called  up- 


on to  speak,  or  to  give  notice;  and  hia 
silence,  under  the  circumstances,  im- 
plied no  acquiesence  in  T.'s  proceedings 
and  no  wrong.  (Id.) 

16.  There  is  no  case  to  be  found  where  an 
erroneous   boundary    line,   established 
under  such  circumstances,  has  been  held 
binding  and  conclusive  on  the  ground 
of  estoppel  in  paii,  short  of  twenty 
years'  possession  under  claim  of  title 
(Id.) 

17.  The  mere  circumstance  that  one  haa 
made  improvements  upon  the  land  of 
another,  under  an  honest  but  erroneous 
belief  that  he  was  the  owner,  forms  no 
ground  for  transferring  tM  title  of  one 
person  to  another;  nor  for  estopping 
the  owner  from  reclaiming  hia  own. 
(Id. i 

18.  Possession  and  claim  of  title  under 
an  erroneous  location,  short  of  twenty 
years,  is  not  sufficient  to  establish  title 
in  the  occupant,  as  against  a  valid  pa- 
per  title;     unless   such    location    was 
made,  and  the  possession   umW  it  has 
been  continued,  undersuchcircumstacea 
as  to  estop  the  party  having  the  paper 
title  from   asserting   his   claim  against 
such  occupant.     (Id) 

19.  An  exception  to  a  single  word,  in  a 
sentence  of  the  judge's  charge,  which 
has  no  bearing  upon  any  issue,  or  ques- 
tion in  the  case,  will  not  be  allowed  01 
entertained.     (Id.) 

20.  Where  it  is  proved,  in  an  action  of 
ejectment  brought  by  the  poople,  that 
an  individual  under  whom  the  def'end- 
fendant  claims  title,  was  not   an  alien, 
but  a  naturalized  citizen,  both  at  the 
time   of  the   grant   to   him   and  of  his 
grant  to  the  defendant's  grantor,  the 
people,   in   their    sovereign    capacity, 
should   be   presumed   to    have    known 
that  fact ;  especially  where  it  appears 
that  such  person   had   represented,  and 
exercised,  their  sovereignly,    both   in 
the  legislative  and  judicial  departments 
of  the   government   for  a   number  of 
vears.  (The PsopU  agt.  Snyder,  51  Barb. 
589.) 

21.  The  treaty  between  the  United  States 
and  the  government  of  great  Britain, 
commonly  known  as  Jay's  treaty,  con- 
cluded and  ratified  by  our  government 
in  1794,  expressly  provided  that  British 
subjects,    tnen   folding    lands    in    the 
United  States,  should  continue  to  hold 
them     according    to    the    nature    and 
tenure_  of  therr  respective  estates  and 
titles  in  such  lands,  and  might   grant, 
sell  or  devise  th<»  same.  «s  tfcev  might 
respectively  choose  to  do.     When  this 
treaty  waa  raiified,  it  became  a  part  of 
the  supreme  law  of  the  laud,  aud  rend- 
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ered  the  title  of  every  alien  British 
subject,  to  lands  in  every  part  of  the 
United  States,  then  held,  not  only 
•valid,  but  alienable  by  him,  the  same 
as  though  he  had  been  a  native  born  or 
naturalized  citizen.  (Id.) 

22.  The    act  of   the  legislature   of  this 
state,  passed  April  20j  1798,  expressly 
authorized  the  conveyance  of  land  to 
aliens,  and  made  conveyances  to  them 
valid  to  vest  the  estate  thereby  granted, 
in  such  alien,  "to  have  and  to  hold  the 
same  to  his,  her  or  their  heir  heirs  and 
assigns  forever,  any  plea  of  alienism  to 
the  contrary  notwithstanding."     (4  N. 
Y.,  Slat.  aiLarge,  294.)     (Id.) 

23.  Under  this  statute  Sir  William  Pul- 
teney,   who   was   an   alien,    took  and 
held   a   perfectly  valid   title  to  all  the 
lands  embraced  in  the  deed  to  him  from 
Charles    Williamson  and  wife,   dated 
March  31,  1801 :  he  having  complied, 
fully,  with  the  conditions  prescribed  in 
the  second  section  of  the  aforesaid  act, 
and  had  his  conveyance  recorded,  in 
the   office   of    the   secretary   of  state, 
within  twelve  months  after  the   date 
thereof.     (Id.) 

24.  The  complete  and  perfect  validity  ot 
the  title,  in  Sir  William  Pulteney*  has 
been  often  affirmed  by  the  courts  of 
this   state;     and   the   whole   question 
having  been  carefully  examined,  and 
the    validity    of.   the"  title    distinctly 
affirmed,  in   the   case   of  The    Duke  of 
Cumberland  agt.  Graves,   (7  N.  Y.  R., 
305.)  that  decision,  by  the  court  of  last 
resort,  ought  to  pbt  the  question  of  the 
validity  of  such   title   at  rest,  forever. 
(Id.) 

25.  Where,    in   an   action   ot    ejectment 
brought,  by  the  people,  it  was  admitted 
by  the   pleadings   that  a  third  person 
held  the  title  of  the  premises,  in  1792, 
and  that  consequently  H  was  then  out 
of  the  plaintiffs,  if  they  had  ever  been 
invested   with  it,  Held  that  the  mere 
fuct  that  the  lands  in  question  were  at 
the  time  of  commencing  the  action  un- 
occupied and  uncultivated,  raised    no 
presumption  whatever  that  the  plain- 
tiffs ban  become  re-invested  with  such 
title.     (Id.) 

26.  The  presumption  in  such  a  case  is, 
that  the  title  remains  out  of  the  plain- 
tiffs, until  the  contrary  is  shown,  affirm- 
atively.    The  burden  of  proving  rein- 
vestment is  on  the  plaintiffs.     The  fact 
that  the  land  is  wild,  and  not  actually 
occupied   by   any   one,  works   no   for- 
feiture of  title,  and   no   escheat.     Nor 
does  it   raise  any   presumption   in  the 


27.  In  an  action  of  ejectment,  brought  by 
the  people,  the  plaintiff*  cannot  recover 
npon  the  ground  that  the  Indian  title 
to  the  lands  in  question  has  never  been 
extinguished  ;  where  it  is  not  pretended 
that   the   state   has   ever  acquired  the 
Indian  title,  by  any  purchase  or  treaty, 
but  on  the  contrary,  it  is  claimed  that 
the  fee  of  such  lands  is  still  in  the  Six 
Nation's  of  Indians.   (Id.) 

28.  Although  a  rent  charge  cannot  be 
apportioned  by  the  act  of  the  parties, 
it  may  be  by  force  of  the  law.     The 
descent  of  lands  from  ancestor  to  heirs 
is   a    transfer  of  title   by  operation  of 
law.     The  heirs  take  and  hold  such  in- 
heritance as  tenants  in  common.     Each 
of  such  tenants  may  pursue  his  reme- 
dies independent  of  the  other.     (Cru- 
ger  agt,  MeClaughry,  51  Barb.,  642  ) 

29.  The   owner  of  lands   conveyed   the 
same  to  the  defendant's  grantor,  sub- 
ject to  an  annal   rent  charge  thereon, 
and  the  right  of  re-entry  in   case  of 
non-payment   of    rent.      The    grantor 
died,  leaving  six  heirs.     Held  that  one 
of    such    heirs    could      maintain     an 
action  of  ejectment,  to  recover  posses- 
of  her  one  sixth  of  the  lands,  as  such 
heir,  for  non-payment  of  rent,  without 
joining  the   owners  of  the   other  five 
eixths  as  plaintiffs.     (Id.) 

30.  A  contingent  remainder  is  not  sub- 
ject to   levy   and    sale  on   execution. 
The  statute  is  not  broad  enough  to  in- 
clude   future    estates    in    expectancy 
among  those  estates  or  interests  in  land 
which    may    be     sold    on     execution. 
(Jackson  agt.  Middlelon,  52  Barb.,  9.) 

31.  To   authorize  the  presumption  of  a 
grant.  "  the  enjoyment  of  the  easement 
must  be  not  only  uninterrupted  for  the 
period  of  twenty  years,  but  it  must  be 
adverse,  not  by  leave  or  favor,  but  under 
a  claim  or  assertion  of  right;    arid  it 
must  be  with  the  knowledge  and  acqui- 
escence of  the  owner.''     (Parker  agt. 
Fvote.   29    Wend.,   313.)      ( FL»ra  agt. 
Carbean,  38  A.  Y.,  111.) 

32.  It  is  well  established,  that,  under  a 
mere  covenant  in  a  deed,    providing 
against  certain    constructions,    which 
may  be  noxious  or  offensive  tc  neigh- 
boring iii  habitants,    those    who    have 
suffered  from  a  breach  of  the  covenant, 
though  not  parties  to  the  deed,  will  be 
afforded   relief  in  equity.     As  the  cov- 
enant ib    intended  for  their  benefit,  it 
will  be  deemed  to  have  given  them  an 
easemeu  (   in   the  land,  and  a  court  of 
equity  w  ill  interpose  to  give  them  re- 
lief, b"y  injunction  against  its  infraction, 
(Gibert  a  gt.  Pettier,  38  N.  Y.,  165.) 


.  ,  ------   ~-j    r  (ifiitert  <iLt.  reuur,  vo  jx .  jr.,  ico.) 

people  s  favor,  where  :hey  are  shown 

to  have  been  once  divested.     (Id.)         133.  Where  u  deed  contains  a  covenant,  tc 
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the  effect,  that  the  grantee  will  no 
erect,  nor  suffer  to  be  erected,  anj 
structure,  whereby  the  view  or  proa 
pect  of  G.  (not  a  party  to  the  deed 
shall  be  obstructed,  and,  in  case  ol 
breach,  the  premises  to  be  forfeited  t< 
the  grantor,  for  the  use  of  G.,  his  heir, 
and  assigns;  held,  that  the  language  is 
as  positive  as  could  be  employed  t< 
make  the  land  described,  an  estate  upoi 
condition,  and  it  is  not  the  less  valid 
because  the  thing  prohibited  is  declare< 
to  be  for  the  protection  or  convenience 
of  a  person  occupying  adjoining  land 
(Id.) 

34.  Hence,  where  a  subsequent  owner  o: 
lands  so  conveyed,  agrees  with  another 
to  convey  the  same  to  him  with  clear 
title,  the  grantor  is  not  bound  to  accept 
a  title  incotnbered  with  the  above  re- 
strictions.    (Id.) 

35.  The    vendees    were    in    possession, 
under  a  contract  from   the    vendor   to 
convey,  and  made  improvements  in  ac- 
cordance with  the  contract,  which  re- 
quired a  certain  expenditure,  as  neces 
sary    condition    to    entitle   them   to  a 
deed.     The   vendor  failed  to   convey, 
bv  reason  of  defective  title  in  himself. 
Ileld,  that  the  vendees  had  an  equitable 
lien  on  the  premises,  for  the  money  ex- 
pended in  improvements  thereon,     ( Id. ) 

3H.  Where  parties  contract  to  purchase 
an  entire  property,  and  the  title  to  a 
part  of  the  same  is  found  defective, 
they  cannot  be  compelled  to  take  that 
portion  only  to  which  the  title  can  be 
made  good,  even  though  proportionate 
compensation  were  allowed  for  the  part 
in  respect  to  which  the  title  is  found  to 
be  detective.  (Id.) 

37.  Where  the  conveyance,  under  which 
a  party  holds,  refers  to  a  deed  of  the 
same  premises,  which  contains  a  re- 
strictive clause,  and  which  is  on  record, 
it  will  be  presumed  that  he  has  notice 
of  the  restrictive  covenant.  (Id.) 

33.  Undisputed  title  in  O.,  to  certain 
premises,  corner  of  G.  and  B.  streets, 
in  New  York  city,  adjoining  those  in 
controversy,  which  latter,  at  the  time 
of  conveyance  to  him,  were  a  part  of 
G.  street ;  hence,  title  in  O.  to  the 
middle  of  G.  street,  and  covering  the 
premises  in  question.  (Sherman  agt. 
McKeon,  38  N.  Y.,  266.; 

39.  Plaintiff  claimed  title  under  sheriff's 
deed  of  sale,  on  executions  against  O., 
recorded  in  18.'>:j,  and  conveying  all  O's 
right,  title  and  interest  in  said  premises 
in    l!<'9  or  thereafter;    also  quitclaim 
from  O.,  in  i8oO.     (Id.) 

40.  Evidence  also  given,  that  O.  inclosed 


said  premise  in  1838,  and  continued  in 
possession  until  1848.     (Id.) 

41.  Defendant  claimed  right  of  possession 
as  lessee  of  one  H..   whone  claim  of 
title  rented  on  the  following  evidence  : 
First,  deed  from  O.  to  It.,  in  1839,  con- 
veying   the   premiser>  as   conveyed  to 
him  in  1827,  except,  that  the  northerly 
line  is  described  as  '•  northerly  by  the 
late  line  of  Grove  street,"  iiiHtead,  as 
in  the  conveyance  to  him,  of  "norther- 
ly   by   Grove   street;"    second,    fore- 
closure of  mortgage  t'iven  by  O.,   in 
1835,  and  deed  of  master  in  chancery, 
under  such  foreclosure,  given,  hi  1847, 
to  one  D.,  of  lot  bounded  by  old  line 
of  Grove   street, — also  deed   from  said 
D.  of  same  lot,  in  1818,  to  H.,  lessor 
of  defendant;    third,    proceedings    by 
mayor  and  commonalty  of  New   York 
in    1836,  confirmed  in    1837,  widening 
Grove  street,  on  the  side  opposite  the 
premises  of  O.,  and   the  closing  and 
vesting   in    the  city    of   a  portion  of 
Grove  street,  including  the   premises 
in   question,  and  an   award  to  O.  of 
$1.500,  as  damages  for  such  conversion. 
This  evidence  was  offered  by  plaintiff; 
fourth,  deed  from  corporation  of  New 
York  to  said  H.,  in  1817,  of  the  premi- 
ses in  question.     It  further  appeared 
in  evidence,  that  defendant  took   pos- 
session of  the  premises  as  les.-ee  of  II., 
nnder  the  said  deed  from  the  corpora- 
tion, and   erected  a  building  thereon. 
The  precise  question  to  be  determined 
was,  whether  O.   became  divested  of 
title  in  the   premises,  covered,  before 
1837,  by  Grove  street,  prior  to  the  sale 
and  conveyance  by  the  sheriff  of  said 
premises  in  1853.     Upon  this  point  it 
was  /wtd, — 1.  That  neither  by  the  deed 
from  O.  to  It.,  in   1838,  nor  by  that  of 
the  master,  in  1847,  wa*  O.'s  title  in 
the  premises  in  question  divested  ;   as 
both  these  deeds,  by  their  description, 
excluded  these  premises  which   were 
north   of  the   northerly    boundary  de- 
fined in  each  of   these  conveyances. 
2.  That,   by   the    proceedings  "of   the 
mayor  and"  commonalty,  confirmed  in 
1837,  widening   Grove    street  on   the 
northerly   side,  and   closing  a  portion 
thereof  on  the  southerly  side,  including 
the  premises  in  question,  to  the  use  of 
the    corporation,    and    for    which    an 
award  was  made  and  accepted  by  p., 
the    latter    was  divested    of    his  title 
therein,  which  thereupon  vested  in  the 
corporation.     (Id.) 

2.  ffenct,  the  title  of  H.,  derived  from 
the  corporation,  and  under  which  de- 
fendant claimed  as  leoee,  waa  good. 
(Id.) 

:3.  The  doubt  HS  to  the  divestiture  of  O.'i 
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title  in  the  premises  covered  by  the 
street,  where  that  part  of  the  street 
covering  those  premises  was  closed 
under  the  proceedings  referred  to, 
seems  to  have  been  occasioned  by  the 
confusion  and  obscurity  in  the  report, 
or  original  and  amended  reports,  of  the 
coinuii.-sioners  appointed  to  make  the 
estimate  and  assessment  in  the  Grove 
Street  improvement.  In  the  construc- 
tion of  these  reports,  to  give  them  effect, 
it  was  held, 

44.  That  their  language  must  be  inter- 
preted,  in  view  of  The  facts  elicited, 
and  the  circumstances  surrounding  the 
case.     (Id.) 

45.  The  receipt  of  the  money  by  O.  was 
an  expression  of  consent  to  the  taking 
of  the  property  by  the  city,  and  estop- 
ped him,  and  those  claiming  title  under 
him,  from  alleging  an  unconstitutional 
taking  of  private  property  for  public 
purposes.     (Id.) 

46.  A   party  may   renounce  a  constitu- 
tional provision  made  for  his  benefit, 
and,  when  the  law  which  provides  for 
a  transfer  of  property  does  not  require 
the  consent  to  be  in  writing,  it  may  be 
manifested  by  pxrol  acts  and  declara- 
tions, so  as  to  effect  a  transfer  of  the 
title  to  real  estate,  notwithstanding  the 
statute  of /rands.  (Bassenagt.  Brennan. 
6  If  ill,  47 ;  Embury  agt.  Gunner,  3  Corns. 
511,)     (Id.) 

47.  The  fact  that  O.  took  possession  of 
the  premises  ( in  1838).  and  held  it  for 
some  time,  so  far  as  it  shows  a  claim 
of  title  is  met  by   the  subsequent  sur- 
render to  a  party  claiming  under  the 
corporation  deed.     (Id.) 

48.  Where  the  description  in  a  deed  de- 
fines  the    boundary   of    the    premises 
along  the  line  of  a  given  street,   title 
vests  in  grantee  to  the  middle  of  the 
street,  subject,  of  course,  to  the  public 
use  of  the  same  as  a  highway.     (Id.) 

49.  Where  a  proceeding  is  void  upon  its 
face,  or  where,  to  show  title,   evidence 
must,  be  produced,  which  will  show  the 
proceedings  void,  such  proceedings  are 
no   cloud  upon  the   title   to   the  land. 
But  where  such  proceedings  are  prima 
facie  evidence  of  title,  a  bill  qnia  timet 
will  lie  to  remove  such  cloud.     (Allen 

agt.  City  of  Bujj'alo,  3J  ^V.  Y.,  386.) 

50.  Where  an  assessment  upon  property 
is  improperly  or  irregularly  made,  and 
where  a  certificate  of  sale  of  property, 
under  such  assessment,  is  made  prima 
/acie  evidence  of  title,  such  certificate 
of  sale  becomes  a  cloud   upon  the  title, 
and  an  action  quia  timet  will  lie  to  re- 
move it.     (Id.) 


TRADE  MARK. 

1.  A  manufacturer  cannot  acquire  a  spec- 
ial property  in  an  ordinary  term  or  ex- 
pression, as  his  trademark,  the  use  of 
which  as  an  entirety  is  essential  to  the 
correct  and  truthful"  designation  of  the 
particular  article  or  compound.     (Town 
agt.   Stetson,  5   Abl.N.  S.,  218.) 

2.  Thus  a  dealer  in  salt  fish  cannot  main- 
tain an  exclusive  claim  to  the  use  of  tha 
term  "  dessicated  codfish  "  ns  a   trade- 
mark.    It  is  only  by  the  prefix  of  some 
other  word,  not   previously   applied  in 
that  connection,  and  not  e:-eential  to  the 
truthful  designation  of  the  article  pro- 
duced, that   he   can  be   protected  m  ita 
exclusive  use.     (Id.) 

TRESPASS. 

1.  Where  defendants  indemnify  the  sheriff 
and  direct  him  to  go  on  and  sell  prop- 
erty in  possession  of  and  claimed  by  the 
plaintiff  as  owner,  he  being  in  fact  the 
owner,  they  will  be  held  liable  as  origi- 
nal trespassers,  notwithstanding  the 
proceeds  of  the  sale  was  applied  to  an 
execution  levied  prior  to  that  of  the  de- 
fendants. (  Weber  agt.  Ferrii.  ante,  102.) 

TRIAL. 


1.  Where   the    defendant   has  the   affir- 
mative of  all  the  ISSK  .s.  he  has  the  right 
to  ihe  opening   and  dosing  armiment  to 
the  jury.     (Noxie  agt.  Green,  ante,  97.) 

2.  So  held  on  the  trinl  of  an  action   upon 
a  promissory   note   which   was  trans- 
ferred  to  the   plainti    ft'  by   the   payee 
when  past  due  and  the  defendant  set  up 
as  a  defense  in  his  answer ;  1st  that  the 
note  was   given  without  consideration. 
2d    that   it  was   given  under  duress  by 
threats  of  criminal  prosecution   and   of 
personal  injury,  and  injury  to  the  prop- 
erty   of  defendant  by    the     payee  and 
bis  wife.     3d  that   the   note  was  trans- 
ferred to  the    plaintiff  after  it    became 
due;  and  4th  that  the  plaintiff  was  not 
the  party   in  interest  nor  the  owner  of 
the  note.     (Id.) 

3.  Where  there  is  no  conflict  of  evidence, 
and  the  facts  are   undisputed,  it  is  for 
the  court  to  declare  thelasv  upon  them  ; 
and  if  it  is  of  the  opinion  that  the  plain- 
tilt'  has  failed  to  establish  a  cause  of  ac- 
tion, it  is  not  erroneous    to   order  the 
complaint  to  be  dismissed,  without  sub- 
mitting the  case  to  the  jury.     (Hed^ath, 
agt.    Vaughn,  52  Barb.,  4»9.) 

4.  This  case  generally  is  an  apt  illustra- 
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tion  of  the  complications  that  may  arise 
from  an  effort  to  prove  too  much;  that 
is,  more  than  enough  to  substantiate 
the  allegations  in  the  complaint. 
(  Paige  agt.  Willet,  38  N.  T.,  28.) 

5.  The  following  points  are  incidentally 
brought  to  view  in  the  opinions: 

6.  A  defendant  is  not  at  liberty  to  raise 
an  issue   which   he  has  closed  by  ad- 
missions in  his  answer,  or  stated   in 
another  form.     (Id.) 

7.  A  defendant  who  explicitly  admits,  by 
his  pleading,  that  which  establishes  the 
plaintiff's  riglit,  will  not  be  permuted 
to  deny  its  existence,  or  to  prove  any 
state  of  facts  inconsistent  with  that  ad 
mission.     (Id) 

8.  General  exceptions  to  the  charge  of 
the  judge  are  unavailable  upon  appeal. 
(Id.) 

9.  It  is  the  common  experience  to  apprise 
the  jury  of  the  effect  of  their  verdict 
upon  the  parties  in  respect  to  the  ques- 
tion of  costs,  and  the  practice  has  been 
expressly    and     repeatedly    affirmed. 
(  Waffle  agt.  Dillenback,  38  N.  Y.,  53.) 

10.  Where  testimony  tending  to  establish 
a  material  fact,   although   incompetent 
in  its  nature,  is  received  without  objec- 
tion, or,  being  objected  to,  is  received 
notwithstanding  the  objection,  the  par- 
ty has  a  riglit  to  insist  upon  the  facts 
ehown  thereby.     (Flora  agt.  Carbean, 
•3SJY.  Y.,  Ill  ) 

11.  A  party  cannot  at  the  trial  assume  as 
uncontradicted,    facts    which    are    in 
question   upon  the  evidence,  and   ask 
the  court  to  rule  upon  the  same,  as  a 
matter  of  law.     In  such  case,  the  party 
should  request  the  court  to  charge  the 
law  as  he  supposes  it  to  be,  if  the  jury 
shall  find  the  facts  to  be  as  claimed  by 
him.     ( Le  l^nj  agt.  Park  Fire  Ins.  Co., 
39  N.  Y.,  56.) 

12.  It  seems,  that  there  is  no  rule  of  prac- 
tice or  propriety,  which  forbids  a  jndire 
from  statini.'  to  the  jury,  the  impressions 
which  testimony,  eiiher  as  to  the  sub 
ject-niat.ter,  or  as  to  the  manner  of  its 
delivery,  makes  upon  his  mind,  leaving 
the  jurvto  draw  their  own  conclusions. 
(  Wtnue  agt.  McDonald,  39  .V.  Y.,  -J33.) 


TROVER  AND  CONVERSION. 

1.  In  an  action  of  trover  for  the  conversion 
of  grain,  the  plaintiff  is  entitled  to  recov- 
ver.  as  damaircti,  the  hiylttxt  market  value 
of  the  property  at  any  time  interme- 
diate the  conversion  and  the  trial.  (Lob- 
deli  agt.  Stvwell,  ante,  88.) 


2.  Where  personal  property,  severable  in 
its  nature,  as  grain,   is  owned  by    ten- 
ants in  comma  n,i\\\A  one  of  them  appro- 
priates the  whole  to  his  own  use,  and 
shows  clearly   a  determination  to  de- 
prive the  other  co-lenantof  any  portion 
of  the  common  property,  by  locking  up 
the  same  in  his  barn,  «nd  refusing  to 
deliver   to,  or  allow    him  to  take   any 
portion  of  it,  an  action  of  trover  can  be 
sustained  for  a  conversion  of  the  prop- 
erty.    (Id.) 

3.  It  is  now   well  settled  that  an  action 
can   be   maintained  for  the   conversion 
of  a  chose  in   action   which    has   been 
plfdijfd  a-i  security  fur  a   debt.     (Luckey 
agt.  Gannon,  ante,  134.) 

4.  An  action  to  redeem  is    not  the  only 
remedy ;  and    where  the   pledgee  ha's 
wrongfully    disposed    of  the   pledged 
property,  so  as  to  put  it  out  of  his  pow- 
er to  deliver   it,    or   where   upon  pay- 
ment of  t/ie  debt  for  which  it  was  pledg- 
ed, and  demand  for  its  return,  he  refuses 
to  return  it,  it  is  a  conversion  tor  which 
an  action  will  lie.     (Id.) 

5.  Where  a  bailee  of  goods  absolutely  re- 
fuses to  deliver  them   to  the  owner  on 
demand  ;  or  denies  his  right  to  them  ; 
or  assumes  to  be  himself  the  owner: 
or  interposes  an  unreasonable  objection 
to  delivering  them;    or   exhibits   bad 
faith   in   regard  to  the  transaction ;    a 
conversion  of  the  property  may  be  in- 
ferred. ( Carroli agt.  J/ir,  ol  Sar6.,212.) 

6.  But   where    the    defendant    received 
goods  from  B.,  without  knowing  who 
was  the  owner,  but  having  every  reason 
to  suppose  B.  to  be  the  owner,  and,  on 
demand  being  made  by  a  third  person 
claiming  to  be  the  owner,  did  not  set 
up  any  claim  to  them,  nor  dispute  the 
claimant's   riirht.    but    slated,   in   sub- 
stance, that  he  did  not  know  the  claim- 
ant was  the  owner ;  that  the  property 
WHS  left  by  B  ,  and  that  he  desired  the 
order  of  his  father,  or  B   before  deliv- 
ering the  same;  or  an  opportunity  to 
confer  with  his  father  in  regard  thereto; 
Held,  that  this  waa  not  .such  a  refusal 
as  amounted   to  a   conversion   of  the 
goods.     (Id.) 

7.  In  an  fiction   to  recover  damages  for 
the  taking  and  conversion  of  personal 
property,  an  answer  alleging  that  the 
property  was  seized  by  authority  of  a 
court   appointed    under  an    act   of  the 
Confederate  congress,  diirini?  the  war, 
as  the  property  of  ali«-n   enemies;  that 
after  such  seizure  the  property  was  con- 
fiscated   and    ordered    to    he  sold  ;  and 
that  at  sm-h   sale   the   defendants   pur- 
chased and  paid  for  the  :<ame.  and  hold 
it  under  such  purchase,  does  not  st<t  up 
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a  valid  defense.     (Allen,  agt.  Bridgers. 
52  Barb.,  604.) 

8.  A   cause  of  action  for  the  conversion 
of  personal  property  is  assignable,  and 
the   assignee  may  maintain  an  action 
thereon  in  his  own  name.     (Haigkt  agt. 
ffoyt,  19  W.  F,  461.)     (Ricktmeyer  agt, 
Bemsen,  38  N.  F,  206.) 

9.  A  recovery  of  judgment  for  the  con- 
version of  personal  property  authorizes 
an  execution  against  the  person  of  the 
defendant.      (  Wesson  agt.   Chamberlin. 
3  N.  F.,  331.)     (Id.) 

TRUSTS  AND  TRUSTEES. 


1.  The  plaintiffs,  as  trustees  of  a  railroad 
company,  effected  a  policy  of  insurance 
with  the  defendants  "  on  any  property 
belonging  to  the  said  trust  company, 
as  trustees  and  lessees  as  aforesaid, 
and  on  any  property  for  which  they 
may  be  liable,  it  matters  not  of  wha't 
the  property  may  consist,  nor  where  it, 
may  be,  provided  the  property  is  on 
the  premises  owned  or  occupied  by  the 
said  trustees,  and  situate  on  their  rail- 
road premises  in  the  cit.v  of  Racine, 
Wisconsin.''  Held  that  a  dredge  boat 
belonging  to  the  plaintiffs  as  trustees, 
in  their  employ  in  the  city  of  Racine, 
and  attached  to  their  wharf  where  the 
road  terminated,  was  thereby  in  the 
plaintiffs'  possession,  and  annexed  to 
the  railroad  premises,  and  therefore 
covered  by  the  policy.  (Farmers*  Loan 
&  Trust  do.  agt.  ffarmnn.y  Fire  &  Mar- 
ine In*.  Co.,  51  Barb.,  33  .) 

"2.  The  act  of  incorporation  of  The  Far- 
mers' Loan  and  Trust  Company  fully 
authorized  the  company  to  accept  a 
conveyance  of  property  from  a  railroad 
company,  in  trust,  to  secure  the  pay- 
ment of  an  issue  of  bonds  by  said  rail- 
road company.  (Id.  ) 

3.  Whether  Ruch  loan  arid  trust  company 
can  hold  real  estate  in  Wisconsin  must 
depend  on   the  statutes   of  that  state. 
In  the  absence  of  any  proof  of  a  law 
to  the   contrary,  it  will   be   presumed 
that  the  company  had  authority  to  ex- 
ecute the  trusis  which  by  their  charter 
they  had  power  to  undertake.     (Id.) 

4.  So  long  as  they  were  allowed  to  re- 
main in  possession  and  use  the  railroad 
property  so  conveyed  to  them  in  trust. 
they  had   such    an   interest,  as   would 
bring    all    their     property    connected 
therewith,    under    the    terms    of    the 
policy.     (Id.) 

5.  The  mother  of  the   plaintitfs,  was  en- 
titled, under  the  will  of   her  deceased 
husband,   to  the   income   of  his  estate 


until  she  should  again  marry,  when  the 
whole  estate  was  to  vest  in  the  plain- 
tiffs. She,  having  married  W.  permit- 
ted him  to  collect  the  rents  belonging 
to  the  plaintiffs.  Part  of  these  he  de- 
posited in  a  bank,  and  the  balance  he 
used  in  his  business.  Underan  arrange- 
ment between  the  mother,  acting  as 
guardian  of  the  plaintiffs,  ana  W.  he 
purchased  certain  premises'forthe  plain- 
tiffs, paying  towards  the  same  $1700 
of  their  money  in  his  hands,  and  as- 
suming the  payment  of  a  mortgage  of 
$10,000  then  on  the  premises,  and  took 
the  title  in  his  own  name,  but  for  their 
benefit.  Held,  that  there  was  a  result- 
ing trust  in  favor  of  the  plaintiffs. 
(Scldaefer  agt.  Corson,  52  Barb.,  510.) 

6.  That  W.   having,   as  the  agent  of  his 
wife,  received  the    rents   belonging  to 
the  plaintiffs,  he  was  their  trustee,  and 
tbey    might   follow   the   fund  into  his 
hands,  and  into  any  property  in  which 
he  might  invest  it.     (Id.) 

7.  That  W.  being  insolvent,  it  did  not  lie 
with  his  creditors  to  say  that  the  prem- 
ises should  be  appropriated  to  pay  their 
debts  because,  the  mother  was  liable  as 
guardian.     (Id.) 

8.  That  the  equity  of  the   plaintiffs  was 
the   oldest,  and   superior   to   that  of  a 
mere  judgment  creditor  of  W.  who  took 
his  judgment  as  a  .neans  to  obtain  pay- 
ment of  a  debt,  and  not  by  way  of  se- 
curity for  advances  made  upon  the  faith 
of  the  judgment  as  security.     (Id  ) 

9.  In  an  action  brought  by  the  trustees 
of  a  charitable  or  educational  corpora- 
tion  to  enforce  the  payment  of  a  sub- 
scription for  the  benefit  of  the  corpora- 
tion, the  subscription  being  set  forth  as 
part    of  the    complaint,    wherein   the 
plaintiffs   are   designated   aa    trustees, 
&c. — Held,  that  the  plaintiffs  acted  in 
their  representative  or  trust  capacity, 
and  that  the  costs  awarded  upon  dis- 
missing the  complaint  could  not  be  en- 
forced agatnst  them  personal!  y,  without 
a  special  order  of  the  court.  (Cade.  S 
317.)     (Slocum  agt.  Barry,  38  N.   F, 
46.) 

10.  The  mere  fact,  that  a  trustee  as  plain- 
tiff in  an  action  does  not  appear  when 
the  case  is  called,  whereby   an   order 
of  dismissal  is  taken  against  him,  does 
not  carry  with  it  the  legal  conclusion 
of  mismanagement  or  bad  faith,  under 
which    the  ordinary  direction  dismiss- 
ing the  complaint  will  be  presumed  to 
charge  the  plaintiff  personally  with  the 
costs.     (Id. ) 

11.  In  order  to  charge  a  trustee  person- 
ally   with    costs    in    an    action,    there 
should  be  a  specific  application  for  such 
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an  order,  founded  upon  a  notice  to  the 
other  party,  in  order  that  he  may  have 
an  opportunity  to  repel  the  charge  of 
mismanagement  or  the  imputation  of 
bad  faith.  (Id.) 

12.  When   an  active  trust  for  the  care 
and  management,  conveyance  and  ap- 
propriation  of  personal   property   has 
been  created,  and  the  instrument  creat- 
ing the  trust  makes  no  provision  for  the 
compensation    of    the    trustees,    they 
prima  facie,  are  entitled  to  the  same 
commissions  as  are,  by  statute,  allowed 
to  administrators  and  executors.     (Og- 
den  agt.  Murray.  39  N.  F,  202.) 

13.  The  above  rule  should,  in  general,  be 
regarded   as  just,   and,   therefore,    be 
adopted,  unless  there  are  other  control- 
ling reasons  which  forbid  such  an  al- 
lowance.    (Id.) 

14.  But  when  the  trustees  thus  appointed 
•were  of  the  directors  of  the  company 
whose  property  was  made  the  subject 
of  the   trust,    and,   as   directors,  were 
themselves  trustees  before  such  appoint- 
ment, they  come  within  the  rule  which 
forbids   the   trustee  to  administer  the 
trust  for  his  own  private  benefit.    (/(/.) 

15.  A  mortgage  upon  real  property,  exe- 
cuted to  the  mortgagee  in  trust  to  col- 
lect and  apply  the  principal  and  inter- 
est, is   a   trust   in   personal    property ; 
and  if  the  trust  is  perfectly  denned,  so 
as  not  to  rest  in  the  discretion  of  the 
trustee,  his  executor  may  maintain  an 
action  for  the  foreclosure  of  the  mort- 
gage.    (Bann  agt.    Vaugkaii,  5  Abb., 
N.'S.,  269.) 

16.  In  such  an  action  a  pass-book  kept 
by  the  deceased  trustee,  containing  en- 
tries of  payments  of  interest,  may  be 
admitted  in  evidence.     (Id.) 

UNDERTAKING. 

1.  An  undertaking  given  to  effectuate  an 
appeal  un.ler  section  334  of  the  Code, 
and  which  recites,  that  the  appellant, 
feelintr  aggrieved.  &.C.,  lAtenat  to  an- 
peal.  &c.,  is  not  void  as  showing  by  the 
recital  that  the  undertaking  was  ex- 
ecuted before  the  appeal,  There  is  no 
impropriety  in  the  recital  of  the  un- 
dertaking." that  the  party  giving  it 
intends  to  appfal.  He  forms  the  pur 
pose  to  appeal,  and  the  giving  of  nn 
undertaking  being  an  essential  con 
etituent  to  the  completion  of  his  pur 
pose,  it  is  not  only  truthful,  but  ap 
propriate,  to  recite  "the  fact  in  the  in 
strument  which  is  to  effect  that  pur 
pose.  The  two  things  are  es.-.entia 
parts  of  one  transaction,  and  are  DO 


only  to  be  construed  but  to  be  taken 
together  as  necessary  complements  to  a 
thing  perfected  by  their  joint  agency. 
(Forrest  agt.  Haven*,  38  N.  Y.,  4G!'.) 

.  A  voluntary  bond,  not  given  under 
legal  compulsion  but  to  procure  a  pri- 
vate benefit,  is  to  be  construed  more 
liberally  than  one  given  to  a  public 
officer,  where  the  rule  of  strict  con- 
formity is  held  with  considerable  strin- 
gency.' (Id.) 

USURY. 

.  An  agreement  for  the  loan  nf  monty, 
made  and  consummated  in  this  state  by 
residents  thereof,  by  which  the  borro- 
wer is  to  give  a  bond  accompanied  by 
a  mortgage  upon  lands  in  Wisconsin, 
no  place  of  payment  beint*  specified, 
is  governed  by  the  usury  laws  of  New 
York,  and  not  those  of  Wisconsin. 
(Cope  agt  AlJen.  ante,  181.) 

.  Where  a  party  is  solicited  to  make  a 
loan,  and  to  procure  the  means  of  doing 
so,  must  spend  time,  and  incur  trouble 
and  expense  in  collecting  the  same 
from  others,  and  does  this  at  the  re- 
quest of  the  borrower,  and  upon  his 
agreement  to  pay  for  such  services  and 
expenses,  the  transaction  is  not  usuri- 
ous. ( Thurston  agt.  Cornell,  38  JV.  Y., 
281.) 

.  Whether  the  payment  npon  a  loan  of 
more  than  the  legal  rate  of  interest  is 
usury,  depends  upon  the  particular  facts 
of  the  case,  ana  the  intention  of  the 
parties  :  and  these  are  questions  for  the 
jury.  If  paid  or  received  for  the  loan, 
or  forbearance  of  the  money,  it  is  usury, 
but,  if  the  excess  is  for  other  good  and 
valuable  considerations,  not  interposed 
as  a  device  to  cover  usury,  the  trans- 
action is  not  usurious.  (I'd.) 

4.  Where  the  plaintiff  purchased  an  out- 
standing mortgage  against  the  defend- 
ant, and  paid  for  the  same,  a  usurious 
contract  to  make  further  advances  on 
said  mortgage,  does  not  extend  to 
vitiating  the  mortgage  for  any  part  of 
the  money  due  thereon  at  the  time  of 
the  assignment  thereof  to  the  plaintiff, 
but  only  to  so  much  us  mi>;ht  have 
been  advanced  under  the  tihiirimia 
agreement.  The  plaintiff's  title  to  the 
mortgage  is  perfect  under  the  nss-iirn- 
ment.  (Kellogg  agt.  Adams.  3'J  JV.  Y., 
28.) 

5.  A  nsnrions  contract  with  the  mort- 
gagor by  the  assignee,  which  iminred 
him  to  purchase  (he  mortgngp  of  the 
mortgagee,  forms  no  part  of  the  con- 
sideration for  which  the  mortgage* 
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assigned  the  mortgage ;  and  conse 
quently  does  not  tiffed  the  assignee's 
title  to  the  same.  (Id.) 

6;  The  taking  of  usury,  or  including  it  in 
new  notes  by  way  of  renewal  of  other 
valid  notes,  free  from  such  taint,  doe 
not  prevent  a  recovery  of  the  sum 
actually  due  upon  the  valid  notes, 
although  the  original  notes  were  sur- 
rendered wheu  the  new  notes  were 
given.  (Wingted  Bank  agt.  Webb,  39 
If.  F.,  325.) 

7.  Where  a  complaint  alleged  the  mak 
ing,    &.C.,    by    the   defendants,    of   six 
notes,  their  non-payment  at,  maturity, 
&.C.,  and  the  giving  of  other  six  notes 
in  renewal  thereof  upon  which  the  first 
six  notes  were  surrendered,  and  stated 
that  the  defendants  alleged  and  claimed 
that  the  last  six  notes  were  void  for 
usury,   and  the   defendants,  by    their 
answer,    did    set  up   such   usury   and 
claimed  the  first  six  notes  were  paid 
and   surrender!  d,    and    that    the    last 
notes  were  void  for  usury,  the  plaintiff, 
in  opening  his  case  on   the  trial,  ad- 
mitted that  usurious  interest  was  in 
eluded  in  the  last  six  notes,  whereupon 
a  nonsuit  was  ordered.      Ou  appeal, 
held  that  this  was  erroneous.     (Id.) 

8.  The  delivery  of  six  uotes  which  were 
void  for  usury,  was  not  payment  and 
satisfaction  of  the  six  valid  notes  in- 
tended to  be  renewed  thereby.     (Id.) 

9.  Upon  the  facts  stated,  the  surrender 
of  the  first  six   notes   was   not  a  dis- 
charge of  the  cause  of  action,  and  the 
plaintiff  was    entitled  to   recover  the 
amount  actually  due.     (Id.) 

VARIANCE. 


1.  Where  there  is  a  variance  between 
the  complaint  and  the  proof,,  in  regard 
to  the  time  of  delivery  and  acceptance 
of  property,  which  has  not  misled  the 
defendant,  the  court  in  the  exercise  of 
its  discretion,  may  direct  the  jury  to 
find  the  fact  according  to  the  evidence. 
(Babbeit  agt.  Young,  51  Barb.,  466.) 

VENDOR  AND  PURCHASER. 

1.  A  delivery  by  a  vendor,  to  a  specified 
carrier,  of  the  goods  purchased,  in  pur- 
suance of  the  verbal  order  and  direction 
of  the  purchaser,  is  in  law,  a  delivery 
to  the  latter  and  ipso  facto  an  accept- 
ance bv  him  of  the   property.     (Olen 
agt.  fPhitaker,  51  Barb.,  451.) 

2.  The   parties   made  a  parol    agreement 
at  Rochester,  for  the  sale  and  delivery 
by  the  plaintiffs  to  the   defendant  of  a 
cfover  machine,  of  the  value  of  $375. 


At  the  time  when  the  agreement  was 
made,  a  machine  of  the  value  and  des- 
cription of  the  one  mentioned  therein 
was  completed,  and  pointed  out  to  the 
defendant,  who  directed  the  plaintiffs  to 
ship  said  machine  by  the  New  York 
Central  Railroad  to  S.  at  Penn  Yan. 
The  machine  was  so  shipped,  and  re- 
ceived by  S.  and  was  retained  by  him 
with  the  "knowledge  of  the  defendant, 
and  was  not  returned  to  the  plaintiffs. 
Held,  that  these  facts  were  conclusive, 
and  sustained  the  conclusion  of  the 
referee  that  as  between  the  vendors 
and  vendee,  the  latter  accepted  the 
property.  (Id.) 

3.  Held,  also,  that  the  rights  of  the  par- 
ties were  fixed  by  the  delivery  of  the 
machine  to  the  carrier,  pursuant  to  the 
directions  of   the  defendant,  and  that 
the  title  thereby  passed  to  him.    And 
that  a  letter,  subsequently  written  by 
the  defendant,  repudiating  the  agree- 
ment and  countermanding  the  order  for 
the  machine,  was  ineffectual  as  a  coun- 
termand.    (Id.) 

4.  That  in   the   absence  of  fraud,  or  of 
evidence   showing  that    the    machine 
was  not  the  same  he  selected,  or  that  it 
was   not  in   as  good   condition  at  the 
time  of  delivery,  as  it  was  at  the  time 
of  selection,  the  purchaser  had  no  right 
to  return  it,  after  it  was  delivered  to 
the  carrier.    That  the   case   was  the 
same,  in  that  respect,  as  if  the  delivery 
had  been  to  himself  personally.     (Id.) 

5.  Under  section  97  of  the  act  of  congress, 
passed  June  30, 1864,  "to  provide  ways 
and  means  for  the  support  of  the  gov- 
ernment, and  for  other  purposes,"  (13 
U.  S.  Slat,  at   Large,  p.  270.)   which 
provides  "that  every  person,   firm  or 
corporation  who  shall  have  made  any 
contract   prior   to   the   passage  of  this 
act,  and  without  other  provision  therein 
for  the  payment  of  duties  imposed  by 
law  enacted  subsequent   thereto,  upon 
articles  to  be  delivered  under  such  con- 
tract, is  hereby  authorized  and  empow- 
ered to   add    to   the   price   thereof    so 
much  money  as  will   be  equivalent  to 
the  duty  so  subsequently,  imposed  on 
said  articles,  and  not  primarily  paid  by 
the  vendee,  and   shall   be   entitled   by 
virtue  hereof,  to  be  paid,  and  to  sue  for 
and   recover    the  same    accordingly," 
prepayment  of  the  duty  by  the  vendor 
is  not  a  requisite  to  his  claim  to  recover 
the  same  of  the  vendee,  in  an  action 
brought  for  the  price  of  the  goods  sold. 
(Babbett  agt.  Young,  51  Barb.,  466.) 

6.  By  section  94  of  that  act.  the  manu- 
facturer  is   made   liable    primarily  for 
the  payment  of  the  tax  ;  and  this  lia. 
bility  makes  the  claim  against  the  ven. 
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dee  as  complete  as  if  he  had  nctuall 
paid  The  effect  of  section  97  is  to  ca» 
this  liability,  ultimately,  upon  the  part} 
purchasing"  of  the  manufacturer.  (Id". 

7.  The  law  merely  adds  to  the  certaintj 
of    collection,  and   is   but  one   of    th' 
means  which  congress   had   power  tc 
adopt,  to  accomplish  the  lud  designed 
Id.) 

8.  The  plaintiffs,  on  3d  of  January.  1867, 
wrote  to  the  defendants,  at  M.  offering 
to  sell  them  one  hundred  barrels  of  ap- 
ples, delivered   in    the   railroad  cars  at 
Havana  depot  for  $3.50  per  barrel,  stat- 
ing the  kind  of  apples  and  their  condi- 
tion.    The  apples  were  to  be  shippec: 
immediately,   and    for    the    price    the 
plaintiffs  were  to  draw  on  the  defend- 
ants at  sight.    The   defendants  replied 
by   letter,   that  if   the  apples  were  of 
good  size,  fair  and  sound,  the  plaintiffs 
might  ship  them  at  once.     On  the  10th 
of  January,  the  plaintiffs  shipped  one 
hundred   barrels  of  apples  on  the  oars, 
directed  to  the  defendants  at  M. ;  the 
defendants   not    being   present  at   the 
time  of  shipment,  to  receive  the  apples, 
nor  seeing  them   until  they  arrived  at 
M.     They  were  received  by  the  defen- 
dants, at   M.  on   the   12th  of  January. 
On  opening  and  assorting  them,  eighty- 
two  barrels  were  found  to  be  merchant- 
able, and   eighteen    barrels   rotten  and 
worthless.     On  the   15th  of  January, 
before  the  assorting  was  completed.tfie 
defendants  sent   the  plaintiffs  a  check 

^  for  a  part  of  the  price.  Afer  they  had, 
completed  the  assorting,  they  sent  the 
plaintiffs  a  check  for  the  balance  of  the 
price  of  the  eighty-two  barrels  of 
sound  apples,  and  refused  to  pay  for 
the  eighteen  barrel."  found  to  be  un- 
sound. The  plaintiffs  returned  the 
checks,  and  brought  an  action  to  re- 
cover the  price  of  the  whole  .consign- 
ment': 

9.  Held,  that,  the  defendants  not  having 
been   present  to  receive  or  accept  the 
apples  when  delivered  on  the  cars,  and 
they  not  having  paid  for,  received  or 
accepted  them  until  they  arrived  at  M. 
it  was  a  case,  not  of  sale  and  delivery 
with  warranty,  but  an  executory  con- 
tract to  sell  and  deliver  one  hundred 
barrels     of    jrood    and     merchantable 
apples.     (  Weaver  agt.  Wisne.i,  51  Barb., 
638.) 

10.  That  the  defendants  having  received 
the  apples,  and  not  having  rescinded 
the  c  >ntr^ct,  on  examination  and  dis- 
covery of  the  defects,  by  a  return,  or 
an  offer  to  return  the  property,  or  giv- 
ing notice  of   their  refusal  to  receive 
the   same,   and    that,   the   apples  were 
eubject    to    the    plaintiffs    order,    had 


waived  the  alleged  defects ;  and  their 
right  to  recoup  the  damages  aris-ing 
therefrom,  did  not  survive  such  accept- 
ance. (Id.) 

11.  That  the  defendants   did   more  than 
this;    they  affirmed  the   contract  and 
their  acceptance  ot'  the  apples   there- 
under, by  a  tender  of  payment  to   the 
apples  which  they  conceded  to  be  good. 
(Id.) 

12.  That  there  having  been  no  delivery 
with  a  warranty,  it  was  not  a  case  that 
should  have  been  submitted  to  the  jury 
on   the  questions  connected  with  the 
recoupment;  and  the  court  was   right 
in  ordering  a  verdict  for  the  plaintiffs. 

13.  It  is  well  settled  that  the  title  to  prop- 
erty sold  does  not  pass  to  the  vendee, 
when  any  thing  remains  to  be  done  in 
order  to  ascertain  the  precise  property 
sold,  or  the  price  to  be  paid.     (Camp 
agt  Nurtrm,  52  Barb.,  96.) 

14.  But  whether  the  kind  or  the  quantity 
of  property  has  been  ascertained,  so  as 
to  pass  the  title,  are  facts  to  be  proved 
in  such  case,  and   cannot,  ordinarily, 
arise  upon  a  complaint  properly  dr»wu. 
(Id.) 

5.  In  an  action  by  a  vendee,  against  the 
vendor,  to  recover  damages  for  not  de- 
livering the  property  sold,   it  is  only 
necessary  for  him  to  aver,  in  his  com- 
plaint, th'e  making  of  the  contract,  per- 
formance or  readiness  to  perform  on  his 
part,  and  netrlect  or  refusal  to  deliver 
on  the  part  of  the  vendor,  after  demand 
when  demand  is  required  by  the  con- 
tract,    (Id.) 

6.  Where   the  complaint   averred   that 
there   was  a  contract  made,  between 
the  parties  for  the  sale  by  the  defend- 
ants to  the  plaintiffs  ol  two  hundred  and 
forty-three  bales  of  cotton  at  forty  five 
and   three-quarter   rents    per    pound  ; 
that  on  a  subsequent  day,   and   while 
the  cotton  remained  in  the  possession 
of  the   defendants,   one   hundred   and 
twenty-eight  bales  were  delivered,  and 
that  the  balance, onehundred  and  fifteen 
bales,  were  destroyed  by  fire  ;  Held,  on 
demurrer,  that  complaint  showed  that 
at  the  time  of  the  fire  the  title  of  all  the 
cotton  was  in  the  plaintiffs,  and  if  they 
desired  to  get  rid  of  this  legal  conclu- 
sion, it  was  their  duty  to  aver  such 
facts  as  would  have  shown  that  in  law 
the  title  had  not  passed.     (Id.) 

17.  There  is  no  presumption  of  law  that 
property  sold  has  not  been  separated, 
weighed  or  measured,  so  as  to  pass  the 
title.  If  these  acts  aie  not  done,  it  de- 
volves ou  the  party  insisting  on  these 
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omiasions,  to  show  them,  and  thus  dis- 
charge himself  from  a  liability  which 
•would  otherwise  devolve  upon  him. 
(Id.) 

18  An  agreement  was  made  between  the 
parties,  by  the  terms  of  which  the  de- 
fendants were  to  send  to  the  plaintiff 
four  hundred  and  fifty  tons  of  coal,  of 
the  kinds  specified,  at  $5.50  per  ton, 
during  the  season  of  navigation,  after 
August  fi,  1862.  The  defendants  broke 
the  agreement,  on  their  part,  in  that 
they  forwarded  but  two  hundred  and 
sixty-six  and  a  half  tons,  and  that  one 
hunHred  and  sixty-five  and  a  half  tons 
of  the  coal  forwarded  was  of  an  inferior 
quality.  The  plaintiff  did  not  refuse  to 
accept  the  one  hundred  and  sixty-five 
and  a  half  tons,  nor  offer  to  return  the 
same.  In  an  action  to  recover  damages 
for  the  non-delivery  of  the  balance  of 
the  coal  contracted  for,  and  for  the  in- 
ferior quality  of  the  one  hundred  and 
sixty-five  and  a  half  tons,  the  referee 
allowed  damatres  on  account  of  the 
quantity  not  delivered,  at  the  rate  of  $2 
a  ton,  which  was  the  advance  in  the 
price,  and  refused  to  allow  damages  on 
account  of  the  bad  quality  of  the  one 
hundred  and  sixty-five  and  a  half  tons 
delivered,  on  the  ground  that  the  plain- 
tiff did  not  refuse  to  accept  it,  nor  offer 
to  return  it.  Held,  that  the  conclusion 
of  the  referee  was  correct,  and  the 
judgment  directed  by  him  was  affirmed. 
(Leaveiiworlh,  agt.  Packer.  52  Earb., 
132.) 

19.  Be/d,  alto,  that  the  referee  was  right 
in  allowing  the  defendants  to  recoup, 
not  only  the  advances  made  by  them 
for  freight  and  tolls  paid  for  the  plain- 
tiff, but  also  the  balance  due  for  the 
coal  actually  shipped,  over  and  above 
the  sum  advanced  by  the  plaintiff  in 
payment  therefor,     (Id.) 

20.  Upon  an  executory  contract  for  the 
sale  and  delivery  of  personal  property, 
the   general   rule   is,    that  wnere  the 
article   furnished  does  not  correspond 
with  the  article  promised  in  the  con- 
tract, the  vendee,  if  the  defect  is  clearly 
apparent,   may   refuse  to   accept    and 
it    is    his  duty   in    self  protection    to 
refuse  to  accept  it.    If  the  defect  is  not 
at  first  apparent,  he  is   entitled  to  an 
opportunity,  and  a  reasonable  time,  to 
ascertain   its    delects.     If   defects  are 
then   discovered,   he    isbound   to  give 
notice  to  the  vendor,  or  to  offer  to  re- 
turn the  property,     (fd.) 

21.  The  retention,  or  nse,  or  conversion 
of  the   property,  by  the  vendee,  is  an 
admission  on  his  part,  of  his  satisfac- 
tion, that  the  article  received  is  in  con- 


formity to  the  agreement;  and  such 
use  or  conversion  without  notice  of 
defects,  is  a  legal  waiver  of  all  objec- 
tions, and  estops  him  from  t'he  right  to 
recover  damages  for  its  defects.  (Id.) 

22.  The  sale  of  coal  dnst,  to  be  used  in  the 
manufacture  of  brick,  with  a  warrHnty, 
that  it  was  free  from  soft   coal   dust, 
accompanied     with    the    information, 
that,  if  mixed  with  soft  dust,  it  would 
destroy  the  brick  proposed  to  be  man- 
ufactured, renders  the  seller  liable  for 
the  injury  to   the  brick   sought   to  be 
manufactured,  bv  the  presence  of  such 
soft  coal  dust.     The  rule  as  laid  down 
in  Passenger  agt.  Tlmrburn,  (39.  IV.  Y., 
69)  approved.     (Milburn  agt.  Bellani. 
39  N.  Y.,  53.) 

23.  A  party  contracting  to  sell  a  chattel 
not  in   possession   at  the   time  is  not 
liable   upon    an    implied    warranty   of 
title.     (Scranton  agt.  Clark.  39  2f.  Y.. 
220.) 

23.  Should  such  chattel  subsequently- 
come  to  his  possession  by  purchase, 
and  be  transferred  to  a  lona  fde  pur- 
chaser, the  title  would  be  complete  in 
such  purchaser,  and  would  not  innre 
to  the  benefit  of  the  party  first  con- 
tracting to  purchase  the  same.  (Id.) 

25.  Where  the  contract  for  the  delivery 
of  two  boat  loads  of  wheat  is  entire  in 
form,  it  may  be  divisible  in  its  execu- 
tion by  the  concurrence  of  the  parties  ; 
and,   where,  on  the   delivery   of  one 
load,  the  sellei  demands  payment  for 
the  same,  and  the  buyer  acquiesces  in 
the  demand,  and  fixes  upon  a  time  of 
payment,    the   delivery   of    such    load 
may    be    deemed    complete.      (Winne 
agt.  McDonald,  39  N.  Y.,  233.; 

26.  The  title  to  such  wheat  having  be- 
come  vested   in   the   vendee,  any   ad- 
vances he  might,  in  good  faith,  obtain 
on  the   same,  by  delivering  the  mea- 
surer's return,  and  bill  of  lading  would 
pass  the  title  to  that  extent.     (Id.) 

27.  A  stipulation  to   deliver  "between  " 
certain   day  s    excludes   the   last    day 
named.     Under  a   contract  to  purchase 
merchandise  to  be  delivered  at  the  sel- 
ler's option,  '•  beliceen  ''  the  date  of  the 
contract,  and  a  specified  day,  four  days' 
notice   of  delivery   to   be  given, — the 
last  day  for  the  delivery  is  the  day  be- 
fore the  specified  day  ti'xed  by  tlie  con- 
tract.    (Fowler  agt.  Siqney.  5  Alb.  N. 
S.,  182.) 

28.  In  order  to  sustain  an  action  for  re- 
fusal to  receive   the   merchandise,  the 
seller  must  give  the  fonr  days'   notice, 
on  or  before  the  fifth  day  before  the  day 
specified  in  the  contract.     (Id.) 
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VENUE. 

1.  An  affidavit  to  change  the  venae,  is 
sufficient,  where  it  states  that  the  wit- 
nesses reside  in  the  county.  It  is  un 
necessary  to  specify  the  city,  town  or 
village.  ( Bleecker  agt.  Smith,,  ante,  2S. ) 

VICIOUS  ANIMALS. 

1.  Where  the  defendant  negligently  per- 
mitted his  horse  to  go  loose,  ana  unat- 
tended, upon  the  sidewalk  of  a  popu- 
lous street  in  the  city,  where,  in  pass- 
ing he  kicked  the  plaintiff  and  injured 
him,  held,  that  he  was  liable.     (Dickfon, 
agt.  McCoy,  39  N.  F.,  400.; 

2.  To  make  the  owner  responsible,  it  is 
unnecessary  to  allege  the  viciousuess 
of  the  horse,  in  committing  the  injury, 
except  in  case  where,  but  for  the  vice 
of  the  animal,  the  owner  would  be  free 
from  fault.     (Id.) 

3.  It  is  such  negligence,  for  the  owner 
of  a  horse  to  turn  him  loose,  to  go  from 
the  stable  into  the  street  of  a  city,  un- 
attended, as  will  make  him  liable  for 
all  injuries  occasioned  thereby.     (Id.) 


WAREHOUSEMEN. 

1.  Warehousemen   are    bound,   like    all 
bailees  who  receive  a  benefit  from  the 
bailment  of  goods,  to  exercise  ordinary 
care  and  diligence,  and  are  responsible 
only  for  ordinary  neglect.     (Titsworth 
agt"  Winneyar,  51  Barb.,  148.) 

2.  The  basis  of  a  claim  against  a  ware- 
houseman  for   neglect  in   the  care  of 
goods,  is  that  he  is  in  possession  of  the 
goods  as  a  depositary  for  hire.     It  is  in 
respect  to  this  right  to  receive  compen- 
sation for  storage,  that  he  is  liable  for 
injury   to   the   goods,   or  their  loss  in 
consequence   of,   or  arising  from,   his 
neglect      (Id.) 

3.  A    carrier  of  goods  by  canal,   when 
•within  about  a  mile  and  a  half  of  the 
place  of  delivery,  with  the  goods,  pre- 
sented the  bill  of  lading  to  the  ware- 
houseman  to    whose    care    the    goods 
•were  consigned,  and  informed  him  that 
his  boat  could   proceed  no  further,  on 
account  of  the  ice  in  the  canal,  and  re- 
quested the  warehouseman  to  pav  his 
charges   for  freight.     The  latter  there- 
upon paid  such  charges.  >md  gave  a  re- 
ceipt on  the  shipping  bill,  for  the  goods, 
and   the  boat  was   left   in  charge  of  a 
third  person.     Subsequently  the  owner 
paid  the  warehouseman  his  charges  on 
the  property,  and   his  advances  to  the 
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carrier  for  freight.  The  goods,  while 
remaining  on  the  boat,  were  damaged 
by  water.  Held,  that  when  the  ware- 
houseman's charges  and  advances  for 
freight  were  paid  by  the  owner,  the 
latter  was  entitled  to  take  immediate 
possession  and  control  of  the  goods, 
and  they  were  not,  after  that  time,  sub- 
ject to  any  lien  or  claim  of  the  ware- 
houseman "for  storage,  or  other  services, 
nor  was  he  liable  for  any  loss  or  dam- 
ages happening  to  such  goods.  (Id.) 

1.  Held,  also,  that  there  was  no  consider- 
ation for  any  contract  by  the  ware- 
houseman to  take  care  of  the  goods, 
and  none  could  be  implied.  That  there 
was  no  duty,  on  his  part,  to  take  care 
of  the  property,  because  there  was  no 
assnmpsit  to  pay  for  such  care,  and  no 
lien  in  his  favor  could  exist  upon  prop- 
erty remaining  in  the  possession  of  the 
carrier.  (Id.) 

WASTE. 

.  Although  the  common  law  doctrine  of 
waste  is  not,  in  its  strictness,  applicable 
to  the  condition  of  things  in  tins  coun- 
try, such  as  cutting  of  trees  or  timber 
by  a  tenant  as  will  work  a  permanent 
injury  to  the  freehold  or  inheritance,  in 
the  absence  of  any  specific  leave  or 
license  to  cut  such  trees  or  timber,  is 
waste  for  which  an  action  will  lie,  in 
equity,  for  the  prevention  ot  such  in- 
jury, l>y  injunction,  before  It  is  commit- 
ted, or  at  law,  for  the  recovery  of 
damages,  by  the  remainder-man,  after 
the  injury  is  done.  (McC'ay  agt.  Wait, 
51  .Bar*.,  225.) 

WILL. 

.  A  testator,  after  directing  the  payment 
of  his  debts,  by  the  second  and  third 
clauses  of  his  will,  gave  to  his  wife  all 
his  personal  property,  and  all  his  real 
estate  during  her  fife  time.  By  the 
fourth,  fifth  and  sixth  clauses  he  gave 
and  bequeathed  to  the  "legal  heirs"  of 
his  brother  A.,  deceased,  and  to  the 
"legal  heirs"  of  his  sister  M..  deceased, 
and  to  the  "heirs"  of  his  brother  in- 
law,  W.  V.,  all  his  real  estate  at  the 
death  of  his  (the  testator's)  wife  "to 
be  divided  equally  between  each  of 
the  heirs  above  named."  after  the  de- 
cease of  his  said  wife.  The  testator 
died  without  issue,  and  his  wife  after- 
wards died.  W.  V.  was  still  living. 
The  testator's  wife  was  a  sister  of  W. 
V.,  the  father  of  the  defendants,  and 
the  latter,  upon  the  death  of  their  father, 
would  be  nis  heirs  at  law.  In  an 
action  for  the  construction  of  snch  will; 
Held,  that  the  real  estate  mentioned  in 
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the  will  belonged  to,  and  was  owned 
in  common  by  the  parties  to  the  suit, 
and  that  each  of  tfie  twelve  plaintiffs 
and  the  two  defendants  was  entitled  to 
one  fourteenth  thereof.  (  Vanrwrsdall 
agt.  Van  Deventor,  51  Barb.,  137.) 

2.  Held,  aho,  that  the  intent  of  the  testa- 
tor was  to  give  to  hia  wife  his  real  es- 
tate during    her    life,   and    after    her 
decease  to  give  the  same  in  equal  por- 
tions to  the  three  classes   of  'persons 
who  should  be  heirs  of  his  brother  A., 
of  his  sister  M.,  and  of  his  brother-in- 
law  W.  V.  ;  the  word  "  heirs,''  so  far 
as  related  to  the  heirs  of  W  V.,  being 
used  as  synonymous  with  children  ;  and 
in  respect  to  the   heirs  of  A.  and   M. 
there  was  no  contingency  in  respect  to 
the  persons  to  take,   and    the    estate 
would  vest  immediately  upon  the  death 
of  the  testator.     (Id.) 

3.  No  unvarying  rule,  as  to  the  amount 
of  proof  necessary  to  establish  the  ex- 
ecution  of  a  will  can   be  laid   down 
which  is  to  control  every  case,  as  the 
circumstances  of  each  case  must  differ 
from  any  other.     Hence  it  becomes  the 
duty  of  the  court  to  ascertain,  from  all 
the  facts  and  circumstances,   whether 
the  instrument  offered  is   established 
with  reasonable  certainty,  and  if  it  is, 
to  receive  the  same.     (Rvder  agt.  Legg. 
51  Barb.,  260.; 

4.  Where  all  the  three  subscribing  wit- 
nesses to  a  will  executed  since  the  Re- 
vised  Statutes   took  effect  are    dead, 
proof  of  the  signatures  of  two  of  them, 
with  a  perfect  attestation  clause,  and 
other   circumstances   tending  to  favor 
the  probability  that  the  will  is  genuine, 
are  sufficient,  after  a  great  lapse  of 
time,  to  justify  the   reception   of   the 
will  as  evidence,  without  proof  of  the 
signatures  of  one  of  the  subscribing 
witnesses  and  the  testatrix.     (Id.) 

6.  A  testator,  by  his  will,  gave  and  be- 
queathed to  h'is  executors,  $1^00,  to  be 
taken  from  any  funds  belonging  to  his 
estate,  directing  them  to  invest  the 
same  in  the  purchase  of  a  dwelling 
house  and  lot,  such  as  should  be  select- 
ed by  his  wife,  and  gave  her  the  use  of 
such  house  and  lot  for  life.  And  he 
directed  his  executors,  after  her  death, 
to  sell  the  same,  and  pay  over  the  pro- 
ceeds of  the  sale,  in  equal  shares,  to 
the  plaintiffs  and  a  missionary  society. 
This,  together  with  other  provisions  of 
the  will  for  his  wife,  the  testator  de- 
clared to  be  upon  the  condition  that  she 
should  accept  the  same  in  lieu  of 
dower,  thirds  or  other  share  of  his 
estate.  The  wife  survived  the  testator 
about  a  mouth,  and  died  before  the  pro- 
bate of  the  will,  and  without  having 


elected  to  accept  the  provisions  thereof 
for  her  benefit,  in  lieu  of  dower,  &c. ; 
and  the  executors  did  not  purchase  any 
house  and  lot  under  the  trust: 

6.  Held,  that  the  plaintiffs  became  entitled, 
absolutely  and  unconditionally,  to  one 
half  of  th'e  fund  of  $1200  given  to  the 
executors  in  trust,  upon  the  death  of 
the  widow  of  the  testator,  payable  at 
the  expiration  of  one  year  ue'xt  after 
the  issu'ng  of  the  letters  testamentary. 
(American   Bible  Society  agt.  Hebard, 
51  Barb.,  552.) 

7.  Held,  also,  that  the  plaintiffs  took,  as 
legatees,     merely,    the    bequest,    dis- 
charged from  the  incumbrance  of  the 
trust.    That  their  right  to  one  half  the 
contemplated  fund  was  a  vested  right 
from  the  beginning,  or,  iu  any  eveat, 
at  the  death  of  the  widow.    That  an 
action  in  the  nature  of  a  legal  action, 
to  recover  the  legacy,  could  have  been 
maintained  at  the  end  of  a  year  from 
the  granting  of    letters;  and   that,  as 
more  than  six  years  had  elapsed  since 
the  expiration  of  the  year,  before  the 
action  was  commenced,  the  claim  was 
barred   by  the  statutes  of  limitations. 
(Id.) 

8.  "Advancement"'  and  "advancements," 
are  the  terms  used  in  the  law  diction- 
aries, and  in  our  statutes,  to  designate 
money,  or  property,  given  by  a  father 
to   his   children,   as  a  portion   of  his 
estate,  and  to  be  taken  into  account  in 
the  final  partition  or  distribution  there- 
of.    "Advances,"  is  not  the  appropriate 
term  for  money  or  property  thus  furn- 
ished.    The  latter  phrase,  in  legal  par- 
lance, has  a  different  and  far  broader 
signification.      It  may   characterize   a 
loan,  or  a  gift,  or  money  advanced  to 
be  repaid  conditionally.      (Chase  agt. 
Ewing,  51  Barb.,  597.) 

9.  A  testator,  by  the  third    clause  of  his 
will,  devised  and  directed  as  follows: 
"Whatever  advances  I  have   made  to 
any  of  Uij  children,  or  to  the  husbands 
of  any  of  my  children,  for  which  any 
receipts  or  other  evidences  of  indebted- 
ness may  be  found  among  my  papers 
after  my  decease,  I   hereoy  give   and 
devise  to  my  said  children,  to  each  one 
the  advance  made  to  each  ;  my  inten- 
tion being  by  this  that  such  receipt  or 
other  evidence  of  indebtedness,  shall 
not  be   collected  or  enforced  against 
them,  or  either  of  them,  who  may  have 
signed  the  same,  but  that  the  same,  be 
given  tip  to   that  one  of  my  children, 
who  may   have  in   person,  or  whose 
husband  may  have   signed  the  same, 
the  receipt  or  other  evidence  as  afore- 
said of  each  to  each."    Held,  that  the 
entire  tenor  and  scope  of  the  clause, 
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showed  clearly  that  the  testator  had  in 
view  not  gifts  and  advancements  pre 
viously  made  as  such,  but  advances 
oi'^y,  in  the  nature  of  loans,  and  for 
which  he  held  vouchers  whereby  the 
claims  could  be  enforced.  And  th'at  it 
embraced,  under  the  term  "  evidence 
of  indebtedness,"  a  mortgage  given  by 
one  of  the  testators  children  with  her 
husband,  for  money  borrowed  of  the 
testator.  (Id.) 

10.  Held,  aUo,  that  the  mortgage  purport- 
ing on  its  face  to  be  given  "  in  consid- 
eration of  the  sum  of  $2166,  to   them 
Jthe  mortgagors]  duly  paid,'1  and  recit- 
ing, in  the  condition,  that  "this  grant 
is  intended   as   a  security  for  the  pay- 
ment  of  $'2166,   payable   in   one   year 
from   the   date   hereof,   with   interest, 
which    payment,   if   duly   made,  will 
render  this  conveyance  void,"  it  was  of 
itself  evidence  upon  the  trial,  not  only 
of    the   indebtedness,    but  also   of  the 
default   in   payment;    and    was  there- 
fore the   identical    thing  described   in 
,the   third   clause    of   the  will — an  evi- 
dence of  indebtedness  for  "  advances;" 
and  could  not  be  enforced.     (Id.) 

11.  Held,  further,  that  in  an  action  by  the 
executor  of  the  mortgagee,  to  foreclose 
such  mortgage,  the  plaintiff  could  not 
be   allowed   to   give   in   evidence   the 
declarations  of    the    testator,   for  the 
purpose  of  proving  that  the  indebted- 
ness  secured   by  the   mortgage  was  a 
loan  and   not  an   advancement   to  the 
defendants,  or  one  of  them.     (Id.) 

12.  And  that  inasmuch  as,  had  the  action 
been  brought  by  the  testator  in  his  life- 
time, his  parol  'admissions,  or  declara- 
tions, that  the   money  had   been  furn- 
ished by  wsy  of  advancement,  and  not 
as  a  loan,  would  have  been  inadmissi- 
ble, on    the   ground   that  they   would 
contradict  the  plain  terms  and  legal  in- 
tendment  of  the  mortgage,  they  were 
equally  inadmissible  in  the  action  of 
fore.clo'sure   brought  by  his  executor. 
(Id.) 

13.  Conversations  and  declarations  of  a 
testator,  in    favor  of  the  executor  are 
never  allowable  in  actions  between  the 
executor  and  third  persons,  unless  un- 
der some  peculiar  circumstances.  (Id.) 

14.  Constru.-tion  of  the  -*ill  of  the  late 
William  Hostwick,   deceased — a    resi- 
dent of   New  Haven,  Conn.,  directing 
certain  amounts  to  be   paid   to  each  of 
several   charitable  and  religious   socie- 
ties, out  of  the  trust  fund,  by  his  execu- 
tors.    (  White   agt.  Howard,   52   Barb., 
294.) 

15.  A  testator  directed,  by  his  will,  that 
all  his  estate  that  might  be  left,  after 


paying  certain  expenses  and  legacies, 
should  remain  in  the  hands  of  l.i.-  exe- 
cutors, or  under  their  control,  for  the 
use  of  his  wife  and  children  while  un- 
der age.;  and  after  hi»  \  onu^i-st  K'and 
child  should  have  arrived  at  the  age  of 
twenty-one  Years,  he  directed  that  the 
same  should  be  divided  Hinon/  hia 
children,  share  and  share  alike.  Held. 
That  this  provision  was  not  void  an 
suspending  the  power  of  alienation  for 
more  than  two  liven.  (Burke  agt.  Val- 
entine, 52  Barb.,  412.) 

16.  That  the  executors  took  no  estate  in 
trnst.     Although  they  were  directed  to 
convert  the  estate  into  money,  and  to 
hold  and  manage  the  proceeds,  the  in- 
terest a:id  estate  was  in  the  wife  and 
minor  children.     (Id.) 

17.  That  each  child  had  a  share  of  tho 
property  while  a  minor,  and  the  estate 
of  such  child  ceased   on   its   reaching 
majority,  and  the  share  held  by  sucii 
child   thereupon   vested    in   the"  other 
children   who   were   minors,   and   the 
wife.     (Id.) 

18.  That  a  daughter  of  the  testator,  who 
was  of  full   age   at  the   time   of  hia 
death,   and   died  before  the   youngest 
child  arrived  at  the  age  of  twenty-one, 
never  had  such  an  estate  in  the  hauls 
of  the  testator,  as  to  vest  in  her  hus- 
band an  estate  as  tenant  by  the  curtesy; 
she  having  no  possession,  and  not  being 
entitled  to  any  possession,  under  the 
will,    until  the  youngest  child  t>hould 
become  of  age.     (Id.) 

19.  A  testator,  by  his  will,  devised  cer- 
tain premises  in  the  city  of  New  York 
to  his  widow,  daughter  and  son.  ••  in 
equal  portions,  to  them  and  their  heirs 
forever,  to  have  and  to  hold  said  esiate 
upon  the  conditions,  qualifications  ai.d 
reservations  herein  contained,  and  sub- 
ject to  a  trust  to  be  executed  by  my 
said   executors,    who   are   hereby    ap- 
pointed trustees  for  the  purpose."    The 
executors  were  required  to  have  the 
control  of  the  property  for  the  puipot-ea 
of  their  trust,  to  enable  them  to  execute 
the  duties  ol  their  appointment ;  to  rent 
the  premises:  to  collect  the  rents;  and, 
after  paying  the  taxes  and  premiums 
for  insurance,  to  pay  certain  designated 
annuities  to  various  persons,  including 
the  father  and  sisters  of  the  testator, 
amounting  in  all  to  the  annual  sum  of 
$S:>0.  apply  the   balance   towards   the 
payment  of  two  mortgages,  one  on  the 
property  yielding  such  rents,  the  other 
upon  a  farm  in  Connecticut,  devi.^d  to 
the  testator's  son,  and  at  the  expiration 
of  the  trust,  to  surrender  the  properly 
to  the  persons  to  whom  it  was  devised, 
subject  to   the   performance  aud    dia- 
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charge  of  all 'these  duties:  Held,  that 
these  provisions  of  the  will  created  a 
trust  in  the  executors.  (Killam  agt. 
Allen,  52  Barb.,  605.) 

20.  That  such  trnst  was  illegal  and  void, 
by  reason  of  the  limitation  upon  its  ex- 
istence and  continuance  which  the  tes- 
tator had  imposed  upon  it,  viz.  the 
payment  and  extinction  of  the  mort- 
gage ;  which  might  suspend  the  absolute 
power  of  alienation  beyond  the  period 
allowed  by  law.  (Id.) 

2J  That  the  annuities  to  the  father  and 
sisters  of  the  testa  vOr  could  be  sus- 
tained, as  charges  upon  the  real  estate, 
notwithstanding  the  failure  of  the 

trust     (la.) 

22.  Where  the  testator  by  the  terms  of 
the  will    gave  to   his   wife   and  to  his 
niece  all  his  real   and  personal   estate, 

Eroperty,  assets  and  effects,  subject  to 
is  debts  ;  and  directed  his  executors 
to  convert  the  same  into  cash,  &c.,  and 
invest  for  each  of  the  legatees  one  half 
of  the  proceeds  ;  and  gave  to  each  the 
use  and  enjoyment  of  so  much  of  the 
interest  arising  therefrom  as  should  be 
necessary  and  proper  for  their  respective 
maintenance  and  support ;  and  directed, 
that,  if  the  interest  of  their  respective 
parts  of  the  proceeds  snould  not  be  suf- 
ficient for  their  respective  support,  a 
portion  of  the  principal  should  be  ap- 
plied for  that  purpose,  and  that,  in  case 
either  the  wife  or  niece  should  die  with- 
out heirs,  the  share  of  the  one  so  dy- 
ing, should  go  to  the  lieirs-at-law  of  the 
testator's  mother, — held :  That  it  was 
the  duty  of  the  executors  to  sell  the  real 
and  personal  estate  of  the  testator,  and 
invest  the  proceeds  thereof,  one  half 
for  the  benefit  of  the  widow,  and  the 
other  half  for  the  benefit  of  the  niece  ; 
and  that  the  executors  should  invest  as 
trustees  for  the  benefit  of  their  cestuis 
que  tntst,  and  that  they,  as  trustees, 
should  receive  the  interest  and  pay  the 
same  over  to  the  partv  entitled.  (Bun- 
dy  agt.  Bundy,  38  JV.  T.,  410.) 

23.  That  the  widow  and   legatee,  being 
appointed  executrix,  with  other  exec- 
utors, o  f  the  will,   cannot  act  both  as 
trustee  and  ceslui  que  trust;  and  there- 
fore, in  respect  to  her  estate,  the  other 
executors  must  take  exclusive  control 
and  management  of  the  half  of  the  pro- 
ceeds of  the  estate  bequeathed.     (Id.) 

24.  That  in  respect  to  the  half  bequeath" 
ed  to  the  niece,   the  widow   must  join 
with  the  other  executors  in   the  man- 
agement and  control  of  that  half.    (/</.) 

25.  That  the  executors  must   retain  the 
control  of  the  estate  theii  to  be  invested, 


under  the  will,  and  manage  the  same- 
(Id.) 

26.  That  where  the  will  does  not  author- 
ize the  executors  or  trustees  to  deter- 
mine the  amount  to  be  paid  for  the  sup- 
port of  the  beneficiary,  and  does  not 
authorize  the  beneficiaries  themselves 
to  determine  the  amount,  such  amount 
must  be  fixed  by  the  court.     (Id.) 

27.  That  the  provision  in  the  will  provi- 
ding that,  in  case  the  said  widow  or 
niece  "  die  without  heirs.  "  &c.,  the 
proceeds    &.e..    invested    foi  either  of 
them  so  dying,  should  be  equally  dis- 
tributed among  the  heirs-at-law  of  the 
testator's  mother,  referred  only  to  the 
heirs  of  the  body  or  lineal  descendants. 
(Id.) 

28.  It  is  essential  to  the  due  execution 
of  a  will,  under  the  laws  of  this  state, 
that  the  witnesses,  who  are  to  attest 
the  subscription  and  publication  there- 
of  by  the    testator,  should    sign   the 
same,  after  the  subscription  by  him. 
(Jackson  agt.  Jackson,  39  N.   Y.,  153.) 

29.  In  respect  to  the  subscription  by  the 
testator  in  the  presence  of  the  witness- 
ses,  and   his  declaration,  that  the  in- 
trument  is  his  last  will  and  testament, 
which  the  statute  requires  to  be  simul- 
taneous, it  is  sufficient  that  they  be  on 
the  same  occasion,  and  it  is  not   ma- 
terial, that  the  declaration  immediately 
precedes  the  subscription.     (Id.) 

30.  Where  the  subscription  by  the  testa- 
tor is  by  his  mark,  it  is  the  mark,  and 
not  the  name  which  may  be   written 
around    it  by  another,  which   consti- 
tutes   subscription     by    the    testator. 
Hence,  it  is  immaterial  whether  such 
name  is    written  before   or    after  the 
mark  is  made.     (Id.) 

31.  The  writing  of  the  testator's  name, 
with  the  words  ''his  mark,"  done  by 
a  third  person,  to  identify  the  testator's 
subscription    by  a  mark,   is    not    the 
"signing  of  the  testator's  name  by  his 
direction,"    as   a  subscription   of   the 
will,  which  the  statute  contemplates  in 
prescribing   the   requisites  to  due   ex- 
ecution.    (Id.) 

32.  The  attestation  clause  is  no  part  of 
the  execution  of  the  will,  and  its  form 
is  not  essential.     As  a  memorandum  of 
facts,  then  transpiring,  it  is  very  useful, 
and,  on  the  death,  of  the  witnesses,  it 
may  be  prima  facie  evidence,  that  the 
formalities,  which  it  recites,  were  en- 
acted, but  it  is  not  indispensable.    (Id.) 

33.  The    circumstance  that  the  testator 
died    within   a   few    hours    after   tho 
making   of   his   will,   does  not  aloiid 
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warrant  an  inference   of    incapacity. 
(Id.) 

34.  And  the  fact,  that  the  testator,  by  his 
will,  xives  his  whole  estate,  amounting 
to  $30.000,  to  a  second  wife,  except  the 
small  sum  of  $500,  which  he  Drives  to 
his    only   child   (his    son   by    his   first 
wife),  however  it  may  seem  unreason- 
able or  unjust,  is  not  alone  sufficient  to 
establish   <tn   allegation,  that  the   will 
was  executed   wilder   undue  influence. 
(Id.) 

35.  A  will  destroyed  in  the  life-time  of 
the   testator    by   the   testator    himself. 
acting  under  the  undue  influence  of  his 
son,  may   be  admitted  to  probate,  on 
establishing  facts   showing  the  exist- 
ence and  due  execution  of  the  will,  and 
its  destruction  by  reason  of  such  undue 
influence.     (  Vuorkeet  agt.    Vuorheet  3!) 
N.  Y.,  463.) 

36.  A  deed  of  the  same  premises  by  the 
testator  to  his  son,  which  was  devised 
by  his  will  to  the  wife,  may  likewise 
be  set  asuie,  on  proving  that  it  was  ex- 
ecuted under  the  undue  influence  of  the 
son,  who  also  procured  the  destruction 
of  the  will.    The  testator  himself,  while 
under  .undue  influence,  may  be  made 
the  instrument  of  improperly  destroy- 
ing Lis  own  will.     (Id-) 


WITNESSES. 

1.  On  the  trial  of  an   action   brought  by 
executors,  for  services  of  their  testator 
as  an  attorney  and  cjiatseflor  at  law,  the 
defendant  being  a  witness  on  his  own 
behalf,  should  not  be  permitted  to  uive 
the   substance  of  a  written  any   more 
than  that  of  a   verbal   communication 
to  him  from  the   testator;  even    if  the 
loss   of  the   written  communication   is 
satisfactorily  made  out.    (Grafiam  agt. 
Chrystal.  ante,  279.) 

2.  Besides,  it  would  hardly  be  safe  to  al- 
low the  contents  of  a  lost    written  in- 
strument to  l»e  proved  by  such  witness, 
who  stated  in  answer  to  a  question  hav- 
ing reference  to  the  writing,  that  "his 
recollection  was  too  vayue  and   8hnd- 
owy  —  he  thought  that  perhaps  he  might 
state  the  substance."     (Id.) 

3.  Where   plaintiffs   sought    to    impeach 
two  of  the   defendants   witnesses,    bv 
witnesses  who   swore  that    they    had 
known  them  in  former  years:  thai  their 
character    was    bad.    and   though   they 
knew  nothing  of  them  for  eight  or  leii 
years  prior  to  lhetri.il,  they  would  not 
believe   them    under  onth:    Held,  that 
the  evidence  was  properly  admissible. 
The  rule  is,  that  if  it  is  shown  by  the 


impeaching  party  that  the  character  of 
the  witness  at  a  former  period  of  his 
life  had  been  bad,  and  thus  a  presump- 
tion is  raised  that  it  had  so  continued, 
it  is  in  the  power  of  the  partv  thus 
Bought  to  be  impeached,  to  show  that 
his  present  charrncter  is  good,  and  thus 
repel  the  presumption.  (Id  ) 

4.  On  the  trial  of  an  action  bromzht  for 
services  as  an  attorney  and  counxellor 
at  law,  where  the  attorney  was  on  the 
stand  as  a  witness,  and  'had  testified 
that  an  appeal  in  a  cause  was  taken  to 
the  general  term,  under  the  defendants 
direction  ;  the  defendant's  counsel  then 
asked  tJie  witness  the  following  ques- 
tion in  reference  to  that  appeal :  ''Was 
there  anything  to  argne I "  The  ques- 
tion being  objected  to  wns  excluded 
by  the  court,  and  the  defendant  except- 
ed: 

It.  Held,  no  error.  The  obligation  of  the 
attorney  to  be  in  attendance,  by  him- 
self or  counsel,  was  the  same  in'either 
case,  and  the  fact  that  there  was  noth- 
ing to  argue  in  the  sense  intended  by 
the  question,  would  have  been  no  prop 
er  wound  of  in  ference  that  it  was  not 
in  fact  argued,  in  the  legal  sense  of  sub- 
mitting the  case  to  the  general  term  for 
decision.  (Case  agt.  UuteLlnst.  ante. 
283.) 

6.  A  partv  examine*  an  advert*  partv.  un- 
der $$  &«),  391  and  392  of  ihe  Code   at 
iiis  peril  ;    and  whatever  evidence    is 
taken,    whether  before  or  at  the  trial, 
without  objection,  is   competent,   and 
may   be  ased   notwithstanding  the   re 
stri'ction  of  $  300.     (Barry  agt.  Galcin., 
ante,  399.) 

7.  Where  a  memorandum. made  by  a  wit- 
ness in  his  memorandum  book. of  what 
took   place   at  an  interview  was  ramie 
on   the   evening   on    the  diiv  on  which 
the  interview  occurred,  and  corrobor- 
ates the  evidence  -jiven  by  the  witness, 
on  the  trial,  it  may  be  received  and  re- 
lied upon  for  that  purpose.     (T>nci<*ei-d 
Jfanur'actui-ing  Co.  agt.  Fatter,  51  Barb. 
346.)  ' 

8.  The  just  administration  of  'Jie  l;iws 
requires  that  where  there  is  a  derided 
preponderance  ot   evidence  upon  one 
Mile,  that  should  always  )>e  followed, 
where  the  witnesses  oil  both  sides  aie 
equally  candid,  intelligent  and  positive 
in  their  statements.     (Id.) 

9.  Where  a  witness  stales   that  a  letter 
was  lost  mid  he  cannot    tell   what    h.is 
become  of  it,  that  is  sufficient  evidence, 
pnma  fucir,  of  loss,  to  admit  pitrol  evi- 
dence of  its  content*;   where  the   wit 
ness  is  not  cross-examined  for  the  pur- 
pose of  ascertaining  witere  he  kept  bis 
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letters,  or  whether  he  preserved  them 
at  all.  or  what  search  he  has  made; 
but  the  objection  is  that  there  is  no 
evidence  that  it,  has  been  destroyed,  or 
that  the  witnesss  has  searched  for  it 
where  he  usually  keeps  his  letters. 
(  Voorhees  agt.  Dorr,  51  Sari.,  580.) 

10.  Dogs,  in  general,  have  no  fixed  or 
general  market  value.  If  there  is  any 
particular  breed  or  class  of  dogs  which 
is  generally  or  usually  sold  in  market, 
and  have  established  some  fixed  or 
general  market  value,  opinions  of  wit- 
nesses are  aa  competent  to  fix  the 
value  of  such  breed  or  class  as  that  of 
any  other  marketable  property.  (Brown 
agt.  Hoburger,  52  Barb.,  15.) 

11  Opinions  aa  to  value,  founded  on 
the  mere  taste  or  fancy  of  the  owner, 
or  the  witness,  are  not  competent. 
And  for  this  reason  opinions  in  regard 
to  the  value  of  dogs  which  have  no 
standard  or  marketable  value,  being 
necessarily  fanciful,  are  not  competent. 
(«0 

12.  In  order  to  render  opinions  as  to  the 
value  of  a  dog  competent  evidence,  it 
should  first  be  shown  that  the  dog  in 
question  is  a  marketable  animal,  either 
belonging  to  some  peculiar  breed,  or 
possessing     some     peculiar     qualities 
which    make   him   an   animal    usually 
vendible  at  some  proximately  regular 
price.     (Id.) 

13.  Under  the  law  admitting  parties  to 
testify  in  their  own  behalf,  it  is  well 
settled,  that,   where  the  character  of 
the  transaction  depends  upon  the  intent 
of  tlie  party,  it  is  competent,  when  that 
party  is  a  witness,  to  inquire  of  him 
what   his  intention   was.      ( Tkurston 
agt.  Cornell,  38  N.  Y.,  281.) 

14.  In  an  action  against  the  heirs  at  law 
and  administrators   of  a  deceased,  to 
compel  the  specific  performance  of  an 
alleged   agreement    by   the    deceased 
to   convey    land   to    the    plaintiff,  the 
plaintiff  is  entitled  to  be   sworn  as  a 
witness  on  his  own  behalf,  although 
he  is  not  competent  to  testify  to  trans- 
actions had  with  the  deceased  person- 
ally.   (Card  age.  Cord,  39  N.  Y.,  317.) 

15.  The    refusal    to    permit  him    to  be 
sworn  cannot   be   held   an  immaterial 
error,  not  calling  for  the  reversal  of 
the   judgment,   upon   a   conjecture   or 
presumption  that   he   could   not   have 
testified  to   any   facts  material  to   his 
case,  because  it  is  found  affirmatively 
that   the   contract   relied   upon   is   not 
proved.     (Id.) 

16.  Non  constat  that  he  could  not  have 


given  testimony  1o  facts  other  than 
transactions  had  with  the  deceased 
personally,  which,  as  against  the  heirs 
at  law,  would  have  tended  to  prove  the 
existence  aud  binding  force  of  the  con- 
tract alleged.  (Id.) 

17.  When  a  witness  states  a  particular 
fact,  which  it  is  material  for  the  party 
who  called  him  to  controvert,  the  latter 
is  at  liberty  to  prove  the  truth  in  re- 
spect to  such  fact,  even  though  such 
proof  would  tend  to  affect  the  credit  of 
the  witness.    Hence  when  a  plaintiff's 
witness,  on  cross-examination,  testified 
to  a  promise  on  the  part  of  the  plaintiff 
to  reward  him  if  he  should  succeed  in 
the  action,  it  was  held  error  to  exclude 
evidence   on  the   part  of  the  plaintiff 
(who  had  been  a  witness  in  his  own 
behalf)   to   contradict  this  testimony: 

18.  The  rules  applicable  to  the  impeach- 
ment of  witnesses — stated.    (Bemis  agt. 
Kyle,  5  Abb.  N.  S.,  232.) 

19.  In  an  action  for  damages  caused  by 
overflowing  the  laud  of  the  plaintiff,  it 
is  competent  to  ask  a   surveyor  who 
had  made  a  survey   and  map  of  the 
ground,   how  much   more  land  would 
be  overflowed  at  a  ghen   height  of 
water.     It  is  also  competent  to  a»k  the 
plaintiff  how    long  the   water   would 
usually  be  in  going  off?     (Phillips  agt. 
Terry,  5  Abb.  JH.  §.,  327.) 

20.  To  ascertain  the  value  of  a  growing 
crop,    damaged    by    the    overflow   of 
water,  it  is  competent  to  ask  a  witness 
conversant   with    the  growth  of  such 
crops,    how    much,    in  his   opinion,    a 
given  field  would  yield  per  acre.    (Id.) 

21.  A  mere  objection  to  such  a  question, 
on  the  ground  that  ii  calls  for  the  opin- 
ion of  the  witness,    does  not  avail  to 
sustain   an   exception  on   the   ground 
that  the  witness  was  not  competent  as 
an  expert.     (Id.) 

WRIT  OF  PROHIBITION. 

1.  A  writ  of  prohibition  issues,  to  forbid 
a  court  and  party  to  whom  it  is  directed, 
from  proceeding  in   any  matter  desig- 
nated, I  hen  pending  before  it.     It  will 
lie  to  prevent  the  exercise  of  unautho- 
rised power  by  an  inferior  tribunal,  in 
cases  where  it  has  jurisdiction,  as  well 
as  where  it  has  not  jurisdiction.  (Sweet 
agt.  Hulbei-t,  51  Barb.,  312.) 

2.  The  writ  does  not  issue,  of  course  :  it 
is  always  in  the  discretion  of  the  court, 
and  should  not  is^ue  where  the  party 
has  a  complete  and  adequate  remedy  at 
law.     (Id.) 
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ACTION  IN  BAR. 

When  one  action  between  partners,  i 
bar  to  a  subsequent  action  for  substan 
tially  the  sajie  cause Ill 

ADMIRALTY. 

When  mortgage  of  a  vessel  recorded  in 
collector's  office  of  the  home  port  takes 
effect  by  its  own  force,  ana  has  pre- 
ference irrespective  of  the  filinsr  of  the 
mortgage  in  the  county  clerk's  office.  168 

Liability  of  steam  vessels  in  crossing 
each  others  courses 262 

Master  has  no  lien  on  the  vessel  for  his 
wages — when  entitled  to  recover  under 
his  contract 458 


AMENDMENT. 

Of  pleading  to  interpose  defense  of  sta 
tute  of  limitations,  when  not  allowed.^ 

Of  complaint,  after  successful  demurrer 
to  it,  in. the  discretion  of  the  court. .286 


ANSWER. 

In  action  for  false  imprisonment,  when 
defense  set  up  is  impertinent  and  irrel- 
evant  18 

APPEAL. 

From  justice's  court  when  a  re-trial  is 
had  in  the  county  court,  the  verdict  of 
the  jury  is  conclusive  on  questions  of 
fact,  and  will  not  be  reviewed  on  ap- 
peal to  the  supreme  court 120 

When  tide  to  laud  does  not  arise  before 
C47 


the  jnstice  of  the  peace,  in  an  action  on 
an  agreement 120 

Question  of  parties  in  interest,  connot  be 
reviewed,  where  not  raised  by  the 
answer f .  524 

Questions  of  allowing  a  witnesa  to  be  re- 
called on  the  trial,  not  reviewable  on 
motion  fora  new  trial 524 

ARREST. 

When  facts  and  representations,  do  not 
sustain  an  order  of  arrest  on  the  pur 
chase  of  goods ,93 

When  improperly  made  and  an  abuse  of 
the  process  of  the  law 235 

ASSIGNMENT  FOR  THE  BENEFIT 
OF   CREDITORS. 

When  record  of  in  county  clerk's  office 
of  the  county  of  New  York,  not  con- 
structive notice  of  conveyance  of  real 
estate ." 249 

ATTACHMENT 

When  will  be  discharged,  upon  all  facts 
fully  considered 272 

ATTORNEYS  AND  COUNSELLORS. 

When  entitled  to  interest  on  their  ac- 
counts for  services  rendered... 279-283 

When  exceptions  to  evidence  of  attorney 
given  on  trial,  not  allowed 283 

AWARD. 

)f  arbitrators  when  grounds  not  sufficient 
to  disturb  it 20 

tfust  be  recorded  to  be  available  as  a 
defeuse 88 


648 


NEW  YORK  PEACTICE  REPORTS. 


Index. 


B. 


BANK. 

Incorporated  in  another  state,  providing 
that  the  private  property  of  a  stock- 
holder without  action  shall  be  bound 
on  a  judgment  recovered  against  the 
bank — stockholder  cannot  be  held  per- 
sonally liable  here  or  elsewhere fc53 

BANKS. 

On  receiving  notes  and  bills  for  collec- 
tion, title  does  not  pass — otherwise 
where  received  and  credited  as  cash.  432 


BAB 

When  recovery  of  part  of  A  promissory 
note,  no  bar  to  an  action  for  the  re- 
mainder— reply  unnecessary  in  justice's 
courts 455 


c. 


COMMISSIONS. 

When  the  market  value  of  goods  is  tne 
measure  of  damages  to  be  recovered  of 
a  commission  merchant  ............  307 

CONTRACT. 

Liability  for  compensation  where  contract 
considered  an  entirety  .............  458 

COSTS. 

When  title  to  land  does  not  arise  —  and 
defendant  entitled  to  costs  ..........  15 

emurrer    is  a 
prevailing 

party,  in  a  proper  case,  to  an  additional 
allowance  ........................  '<W6 

When  allowed  to  plaintiff  regardless  of 
the  amount  of  the  recovery  ........  299 

Justice's  court  —  notice  of  appeal  —  offer 
&c  ..........................  385-393 

On  a  case  for  a  new  trial  ........  176-179 


final    judgment    on  a  dem 
."trial,"  which  entitles  the 


COUNTER-CLAIMS. 

Embrace  both  set-offs  and  recoupmenta.299 


CRIMINAL  LAW. 

Places  of  imprisonment  for  grand  larceny 
review  of  decision  of  courts  therein.494 


D. 

DAMAGES. 

What  amount  may  be  allowed  in  action 
of  trover  for  conversion  of  grain 88 

Proof  of  single  sale  of  goods  is  no  evi- 
dence of  their  market  value,  in  re- 
gulating damages. 307 

DISTRICT  COURTS. 

In  the  City  of  New  York,  not  courts  of 
justices  of  the  peace 293 

DIVORCE. 

L/imited,  for  cruel  and  inhuman  treat- 
ment— when  it  will  be  granted .45 

E. 

EXECUTION. 

When  will  be  ordered  to  be  taken  from 
the  files  and  the  return  of  nulla  bond 
canceled,  and  the  sheriff  directed  to  go 
on  and  collect  it  from  the  real  estate 
of  the  defendant 130 

When  second  execution  may  issue  with- 
out an  order  of  the  court 130 

EXPRESS  COMPANIES. 

When  no  power  to  consolidate  with 
each  o  t  h  er 110 


F. 

FOREIGN  GOVERNMENTS. 

Our  courts  have  no  jurisdiction  over  them, 
nor  over  their  property  situated  here.264 

G. 

GAS  COMPANY 

When  not  bound  to  furnish  a  separate 
meter  for  each  floor  of  a  house 189 
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H. 

HUSBAND  AND  WIFE. 

Both  are  liable  for  a  personal   injury 
committed  by  the  wife 130 


I. 


INJUNCTION. 

Court  has  the  power  to  revive  and  con- 
tinue an  injunction,  in  its  discretion.  147 

When  improper  to  enter  judgment  on  re- 
port of  referee,  of  damages  sustained 
by  the  injunction 450 

INN-KEEPER. 

Liability  to  guests  and  others,  bailees, 
for  property  in  their  custody 438 

INSURANCE. 

When  the  premium  on  a  life  policy  of 
insurance  agreed  to  be  paid  by  notes 
instead  of  cash,  the  company  will  be 
bound  to  the  widow  of  the  insurer,  al- 
though the  notes  which  had  become 
due  were  not  paid 126 

When  agent  of  the  company,  has  no 
power  to  give  consents  to  assignments 
of  policies 365 

INSURANCE  COMPANY. 

WTien  insolvent,  they  distribute  their 
capital  among  the  stockholders,  it  is  a 
fraud  upon  creditors 63. 


J. 
JOINT  STOCK  COMPANY. 

Consolidation  with  another  company — 
rights  of  stockholders — sale  by  le- 
ceiver 474 

L. 

LANDLORD  AND  TENANT. 

Remedy  of  tenant  on  partial  destruction 
of  premises  by  fire 5 


When  landlord  not  entitled  to  an  injunc- 
tion tn  restrain  summary  proceedings, 
instituted  against  hia  tenant  by  another 
person 52 

When  a  clause  in  a  lease  of  a  farm, 
operates  as  a  chattel  mortgage  to  secure 
the  rent 50 

When  covenant  in  lease  cannot  be  en- 
forced by  specific  performance 75 

When  landlord  may,  after  forfeiture  of 
the  lease  by  the  tenant,  prosecute  bis 
action  for  possession  of  the  premises 
and  claim  equitable  relief  of  the  ap- 
pointment 01  a  receiver  to  receive  the 
rents,  Sic 222 


M. 


MALICIOUS  PROSECUTION. 

When  matters  are  not  proper  to  be 
pleaded,  in  action  for 13-18 

When  advice  of  counsel  not  a  defense  in 
action  for 289 

MANDAMUS. 

Will  not  be  issued  to  compel  an  inferior 
court  to  allow  relator  to  practice  there- 
in  394 

MARRIED  WOMEN. 


When  the  hnsband's  property  liable  to 
pay  a  debt  due  the  wife,  for  money  be- 
longing to  her  and  which  she  loaned 
her  husband  to  nse  in  hU  business..  240 

Cannot  acqnire  title  to  property  by  gift 
from  their  husbands 48 1 

MECHANICS'  LIEN. 

Cannot  be  enforced  ngninst  the  pnblio 
property  of  a  municipal  corporation.  499 

METROPOLITAN   SANITARY   DIS- 
TRICT, &C. 

Act  supersedes  the  ordinances  of  th«  vil- 
lage of  Jamacia.  Queens  Co.,  in  rete_r 
ence  to  nuisances,  &c 579 

MISTAKE. 

Must  be  mntnfll   by  both   parties,  to  f>n- 
thorire  reformation  of  instrument.. 418 
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MUNICIPAL  CORPORATIONS. 

Wbat  property  of  the  corporation  may  be 
taken  on  execution 499 

N. 

f 

NEW  TRIAL. 

When  exceptions  cannot  be  reviewed  on 
question  of  evidence 97 

Newly  discovered  evidence  must  be  since 
the  'trial  and  material 524 

NON-SUIT. 

When  general  term  will  not  reverse 
when  judgment  is  improper,  but  leave 
party  to  his  motion 109 


P. 


PARTIES. 

When  adverse  party  examined  at  the 
peril  of  the  other  party  under  §  390 
&c.  of  the  Code 310 

PARTNERS. 

Action  for  dissolution,  accounting,  ap- 
pointment of  receiver,  &.c 531 

PATENT  RIGHT. 

Authorized  for  the  invention  that  steam 
may  become  self  packing 77 

PAYMENT. 

Of  a  debt  past  due  by  notes  takeu  before 
maturity  constitute  the  receiver  a  hold 
er  for  value 334 


PLEDGE. 

Of  choses  in  action,  an  action  may  be 
brought  for  their  conversion 134 

POSSESSION  OF  PERSONAL 
PROPERTY. 

In  action  to  recover  possession  a  previous 
demand  is  necessary 109 

When  action  for,  in  justice's  court,  must 
be  dismissed,  if  defendant  demands  a 
jury  trial  of  twelve  meu 140 


POSSESSION  OF  REAL  ESTATE. 

A  receiver  may  be  appointed  in  action 
for  recovery  of. 222 

POWER    OF   ATTORNEY. 

When  insufficient  to  authorize  the  attor- 
ney to  indorse  drafts  for  his  princi- 
pal.  203 

R. 

RAILROADS. 

Required  to  keep  bridges  over  highways 
in  repair,  &c 427 

RECEIVER. 

When  also  a  mortgagee,  of  [the  trust 
property,  must  not  let  liis  interests  as 
mortgagee  interfere  with  his  duties  as 
receiver 162 

REFERENCE. 

In  an  action  of  divorce,  what  constitutes 
a  sufficient  written  consent  to  refer.. 36 

Items  of  loss  on  insurance — long  ac- 
count   399 


S. 


SALE  AND  DELIVERY. 

Of  goods,  where  no  time  is  specified  in 
the  contract,  delivery  must  l>e  made 
within  a  reasonable  time — what  is  a 
reasonable  time  is  a  question  of  law.  104 

SERVICE. 

Of  motion  papers  in  action  of  divorce — 
when  properly  served  on  the  attor- 
neys  1 

SUMMARY  PROCEEDINGS. 

A  stranger,  not  a  party  to  the  proceedings, 
cannot  have  an  injunction  to  prevent 
disturbance  of  his  pot-session 237 

SUMMONS. 

Issued  under  sub.  I,  of  $  129.  and  served 
before  the  complaint,  which  is  under 
sub.  2  of  that  section — complaint  will 
be  set  aside 325 
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Issued  under  sub.  2  of  6  129.  and  served 
with  the  complaint, which  is  under  sub. 
1  of  that  section,  the  complaint  will 
not  be  set  aside  as  irregular 325 

SUMMONS  AND  COMPLAINT. 

When  complaint  will  be  dismissed  for 
not  agreeing  with  the  summons  as 
to  the  cause  of  action 204 

SUPPLEMENTARY  PROCEEDINGS 

An  order  of  court  for  the  punishmert  of 
a  party,  is  appealable 193 

When  and  what  question*  a  judgment 
debtor  will  be  required  to  answer. .193 

fhe  first  order  appointing  a  referee,  &c., 
must  be  finished  before  other  proceed- 
ings can  be  had 270 

Application  for  receiver  must  be  made  to 
trie  judge  who  granted  the  order  of 
reference 479 

STATUTE  OP  FRAUDS. 

An  agreement  in  writing  need  not  ex- 
press the  consideration,  to  be  valid.  31 5 

STATUTE  OF  LIMITATIONS. 

When  not  allowed  as  a  defense,  by 
amendment  of  pleading 23 

Of  another  state  no  bar  to  an  action  here 
— cannot  be  proved  by  parol 145 

STAY  OP  PROCEEDINGS. 

On  appeal  to  the  court  of  appeals,  what 
undertaking  necessary  in  an  action  of 
claim  and  delivery 71 

STOCKHOLDERS. 

When  the  contract  for  the  purchase  and 
sale  of  a  certain  quantity  of  specified 
stock,  is  executory 330-384 


T. 


TITLE. 

To  building  erected'  on   another  person' 
land-purchaser  in  good  faith 3? 


TRESPASS. 

Vhen  defendants  who  have  indemnified 
the  sheriff'  for  taking  plaintiff'*  property, 
will  be  held  liable  as  original  trespass- 
ers, notwithstanding  proceeds  applied 
to  a  prior  execution 102 

TRIAL. 

iVhen  defendant  has  a  right  to  the  open- 
ing and  closing  argument. 97 

TROVER. 

tfay  be  brought  by  one  tenant  in  com- 
mon against  his  co-tenant  for  conver- 
sion  88 

U. 

U.  S.  REVENUE  STAMP. 

When  omission  to  affix,  does  not  avoid 
an  instrument 29 

USURY. 


When  laws  in  reference  to  in  N.  Y.  must 
govern,  on  a  loan  of  nu 
a  mortgage  on  lauds  iu 


govern,  on  a  loan  of  money  secured  by 
1    'u  Wisconsin. .181 


V. 

VENUE. 

Sufficiency  of  affidavit  for  change  of.. 28 

w. 

WITNESS. 

On  his  own  behalf  should  net  be  permit- 
ted to  give  the  substance  of  a  written 
any  more  than  that  of  a  verbal  commu- 
nication to  him  from  the  testator... 279 

Rule  as  to  impeachment  of  witnesses.  279 


COURT  OF  APPEALS. 


DECISIONS  RENDERED  JUNE,  1869. 

Judgment  affirmed. 
Keefe  agt.  The  People. 

Judgment  affirmed  with  costs. 

Waring  agt.  Avers. 

Fake  agt.  Smith. 

The  American  Bible  Society  agt.  Hebard. 

Erickson  agt.  Smith. 

Cocks  agt.  Rhinelander. 

Coyle  agt.  The  City  of  Brooklyn. 

Callanan  agt.  Va.il  Vleck. 

Mills  agt.  Mills. 

Von  Beck  agt.  The  Village  of  Rondout. 

Swan  agt.  Brotzman. 

Walsh  agt.  Kelly. 

Buck  agt.  Brigirs. 

Connolly  agt.  Poillion. 

The  Phoenix  Bank  agt.  Donnell. 

Bowman  agt.  Tall  man. 

Meutz  agt.  The  Second  Avenue  R.  R.  Co. 

Messmore  agt.  The  New  York  Shot  and  Lead  Co. 

Seeley  agt.  Starbnck. 

Kelly  agt.  Roberts. 

White  agt.  The  Auburn  City  Bank. 

Gould  agt.  Gold. 

Reid  agt.  Murray. 

Burns  agt.  Erber. 

Turnbull  agt.  Bowyer. 

Turner  agt.  .Taycox. 

Gerard  agt.  Prouty. 

Mason  agt.  Lord. 

Pardee  hgt.  Estey. 

Bradley  agt.  Aldrlch. 

The  People,  ex  rt«l.,  apt.  York. 

Olyphant  agt.  McNair. 
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Rundell  agt.  Lake. 
Freer  agt  West. 
Oliver  agt.  Bratt. 
Crook  agt.  Andrews. 
Boynton  agt.  Boynton. 

Order  affirmed  with  costt. 

The  People,  ex  rel.,  Lowell  agt.  The  Board  of  Town  Auditors  of  the  Town  of 

Westford. 
The  Town  of  Gravesend  agt.  Hoffman. 

Order  affirmed  and  Judgment  absolute  for  defendant,  with  cottt. 

Dodge  agt.  Wellman. 
Haydock  agt.  Stow. 
Horton  agt.  Cook. 

Order  affirmed  and  Judgment  final  for  defendants, with  cottt. 

Marsh  agt.  Falker. 
Binck  agt  Wood. 

Order  affirmed  with  costt,  and  Judgment  absolute  for  plaintiff , with  cottt;  damages  to  be 
assessed. 

McDonald  agt.  Walter. 

Order  affirmed  with  costs,  and  Judgment  absolute  for  plaintiff,  with  costs  damages  to  be 
assessed. 

Burrill  agt.  Root. 

Bun-ill  and  another  agt.  Root. 

Order  affirmed  and  Judgment  absolute  for  plaintiff,  for  the  value  of  the  buildings,  with 

costs. 
Wray  agt.  Rhinelander. 

Judgment  reversed.     As  the  original  plaintiff  it  dead,  it  it  without  cottt,  tince  no  new 

trial  is  ordered.  • 

Comstock  agt.  Dodge. 

Judgment  reversed,  new  trial  01  dn  ed,  costt  to  abide  evert. 

Stanley  agt.  Miller. 
The  Kingston  Bank  agt.  Etliuge. 
Cromwell  agt,  Hewitt. 
Rogers  auft.  Phillips. 
Westbrook  agt.  Willey. 
Gandolfo  agt.  Appleton. 

Order  reversed  and  Judgment  Absolute  for  plaiwtiffon  the  verdict,  with  cottt. 
Chapman  i>gt.  The  City  of  Brooklyn. 
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Order  reversed,  and  Judgment  for  the  plaintiff  on  the  verdict  affirmed,  with  costs. 
Cowdrey  agt.  Carpenter. 

Judgment  reversed  and  new  trial  ordered  unless  plaintiff  stipulate  within  thirty  days 
from  the  entry  and  service  of  this  order  to  take  judgment  for  Ike  amount  of  the  Dolan 
judgment  and  costs,  excluding  extra  allowance.  If  he  so  stepulate,  judgment  of  affirm- 
ance for  that  amount;  in  either  case  without  costs  on  appeal. 

Bostwick  agt.  Beiser  and  another. 

Judgment  reversed;  plaintiff  declared  to  be  entitled  to  the  whole  estate  of  the  decedant 
according  to  the  will,  with,  costs  of  both  parties  to  be  paid  from  the  estate 

Cotheal  agt.  Cotheal. 

Jvdgment  reversed  and  new  trial  ordered,  unless  plaintiff  deduct  $145.72,  with  interest 
from  tJit  date  of  the  Sheriff's  levy,  without  costs  of  appeal  to  either  party.  ' 

Noble  agt.  Kelly. 

Judgment  of  the  General  and  Special  Term  reversed  with  costt  and  judgment  for  plaits 
tiff  on,  the  verdict,  icith  costs. 

Lee  agt  The  Village  ot  Sandy  Hill 

Order  reversed  with  costs,  and  proceedings  remitted  to  the  Supreme  court. 
Sudlow  agt.  Knox. 


DECISIONS  RENDERED  SEPTEMBER,  1869. 

Judgments  affirmed,  with  costs. 

Beard  agt.  Jackson. 

Anderson  agt.  Parks. 

Penman  agt.  Slocnm. 

Richmond  agt.  Banker. 

Miller  agt.  President,  &c.  of  Junction  Canal  Co. 

Eaton  agt.  Reed. 

Gates  agt.  Preston. 

Comstock  agt.  Buchanan. 

People  ex  rel.  Crowell  agt.  Lawrence. 

Hamlin  agt.  Allen. 

Commercial  Bank  of  Rochester  agt.  City  of  Rochester. 

Hutchins  agt.  Mnnyer. 

Mitchell  agt.  Pepoon. 

Ford  agt.  Coats. 

Foot  agt.  Harrington. 

Palmer  agt.  A  very. 

Marvin  agt.  Marvin. 

People  ex  rel.  Lumley  agt.  Lewis. 
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Decisions  Court  Appeals. 

Ricard  agt.  Sanderson. 

Groft'  agt.  Maynai-d. 

Jones  agt.  O'Reilly. 

Gurney  agt.  Sharp. 

Marsh  agt.  Holbrook. 

Mills  agt.  New  York  and  ITarlem  Railroad  Company. 

The  People  ex  ret.  Erie  Railway  Company  agt.  Beardsley. 

Rankin  agt.  Fitch. 

Gray  agt.  City  of  Brooklyn. 

Crujer  agt.  McLaui-ie. 

Barber  agt.  New  York  and  Central  Railroad  Company. 

Converse  agt.  Griswold. 

Pen-in  agt.  New  York  Central  Railroad  Company 

Russ  agt.  Poultney 

Hyatt  agt.  Trustees  of  Village  Rondout. 

Fowler  agt.  Seaman. 

Wheeler  agt.  Garcia. 

Stanny  agt.  Bowen. 

Moore  agt.  Little. 

Judgments  reversed,  new  trials  ordered,  costs  to  abide  event. 
Pomeroy  apt.  Reed. 
Bart  agt.  Burt. 
Norris  agt.  Kohler. 
Litchfield  agt.  Vernon. 
Thompson  agt.  Bull. 
Turk  agt.  Ridge. 
Rooke  agt.  Atwood. 
Ross  agt.  New  Amsterdam  Fire  Insurance  Company. 

Appeals  dismissed,  with  costs. 
Kelly  agt.  Corn  Exchange  Bank. 
Taber  agt.  Gardner. 

Orders  of  General  Term  reversed,  and  judgmentson  reports  of  refertcs  affirmed,  with,  cost*. 
Campbell  agt.  Cypress  Hill  Cemetery. 
Sevens  agt.  Daniels. 
Wegmaii  agt.  Cuilds. 

Judgments  affirmed. 
People  agt.  John  Park  et.  al. 
Leachout  agt.  The  People. 

Judgment  affirmed  with  costs,  and  jive  per  cent,  damayet 
Slade  agt.  O'Farrell. 

Orders  affirmed,  with,  costs. 

The  American  Life  Insurance  and  Trnst  Co.  agt.  Van  Epps. 
In  re  John  M.  Qnackeubos  Bonsteel  agt.  Frederich. 
Brooks  agt.  Berry. 
Tanton  agt.  Groh. 
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Decisions  Court  Appeals. 

Judgment  of  General  and  Special  Term  reversed,  and  judgment  ordered  for  plaintiff, 
with  costs, 

Latten  agt.  McCarthy. 

Hearguments  ordered. 

Nicholson  agt.  Erie  Railway  Company 

Hart  agt.  Erie  Railway  Company. 

Sands  agt.  Newell. 

Leonard  agt.  New  York,  Albany  and  Buffalo  Electric  Telegraph. 

Heruch  agt.  Wolverton. 


SPECIAL  JUDGMENTS. 

Order  of  General  Term  affirmed,  but  modi/led  so  far  as  it  dismisses  the  complaint,  and 
new  trial  is  ordered. 

Andrews  agt.  Shaler. 

Costs  to  abide  event. 
George  agt.  Shaffer. 

Decree  affirmed,  with  costs. 
Collier,  executor  agt.  Munn. 

Judgment  of  General  Term  reversed,  with  costs;  record  to  be  remitted  to  the  Supreme 
Court. 

Stephens,  et.  al.  agt.  Fhenix  Fire  Insurance  Company  of  Hartford. 

Judgment  of  General  Term,  reversed;  judgment  of  Special  Term  affirmed,  and  leave 
given  to  defendant  to  answer  within  twenty  days  after  notice  of  this  order,  on  payment 
of  costs  of  General  Term  and  of  this  court. 

Seyer,  Jr.  agt.  Mali  et.  al. 

Appeal  dismissed,  with  costs. 
Folger  et.  al.  agt.  Fitzhugh  et.  al. 

Judgment  of  General  Term  of  Supreme  Court  reversed,  and  judgment  of  the  Oycr  and 
Terminer  affirmed,  and  cause  ordered  remitted  to  the  Supreme  Court  for  execution. 

The  People  agt.  Thompson. 

Judgment  of  the  General  and  Special  Term  reversed,  with  costs  of  appeal  to  this 
court  and  of  the  General  Term,  and  $10  costs  of  motion  at  Special  Term. 

Van  Alstyne  agt.  Freday  et.  al. 

Judgment  affirmed,  with  costs. 
Kline  agt.  Vandeveer. 
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Decision*  Court  Appeal*. 


Judgment  affirmed  with  modijlca lions  stated  in  the  ojnninn  of  the  ctmrt ;  ci>*t*  of1>nth 
partition  tli*  appeal  to  be  paid  out  of  the  fv.nd;  judyimut  tu  be  settled  l>j  Jvdyt 
WOODBUFF. 

Boerum  et.  al.  agt.  Schenck. 

Judgment  reversed  and  ntw  trial  ordered,  unless  plaintiff  remits  $911,  and  iiitnul 
from  t'if  dale  of  the  verdict ;  if  he  so  remits,  judgment  affirmed  for  Ksidve,  ii-i(J,,rut 
C'tils  on  appeal. 

Hardy  agt.  Jaudoa. 

Ordert  of  General  Term  reversed,  and  order  of  Special  Term  affirmed,  irilh  cvslt. 

Drake  agt.  Goodridge. 
Chirk  agt.  Goodridge. 

Judgment  reversed,  and  judgment  ordered  for  defendant  on  tiie  submission,  Kith  C'istx. 
t-ackmun  et.  al.  agt.  Beuuet 

Order  of  General  Term  r(rer.<ed,  and  judgment  of  Special  Term  affirmed,  wiU<  ci-tts. 
Adams  agt.  Fox,  executor. 

Judgment  reversed,  and  judgment  for  defendant. 
People  e.v  rel.  Bradley  agt.  Stephens. 
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